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PREFACE 


As  the  intvoductory   chapter  of  this  work  contains   such 
exp  anations   as    seem   neo,led  of  its  scope   and   plan,   the 
Author  has  little   to   do  in  this  place  except  express  his 
thanks  to  the  numerous  frien.Is  who  have  helped  him  with 
lacts   opinions,  and  criticisms,  or  by  the  gift  of  books  or 
pampldets.     Among  tliese  he  is  especially  indebted  to  tlie 
Hon.  Tliomas  M.  Cooley,  now  Chairman  of  the  Inter-State 
Commerce    Commission    in    Washington;    Mr.    James   B. 
rhayer  of  the  Harvard  Law  School,  Cambridge,  Mass.;  Hon 
beth   Low,   formerly    Mayor   of   Brooklyn ;   Mr.    Theodore 
Eoosevelt  of  New  York;  Mr.   G.  Bradford  of  Cambridge 
Mass.;  and  Mr.  Theodore  Bacon  of  Eochester,  N  Y  •  by  one 
or  other  of  whom  the  greater  part  of  the  proofs  of  those 
volume,  have  been   read.     He   has  also  received  valuable 
aid  from  Mr.  Justice  Holmes  of  the  Supreme  Court  of  Massa- 
chusetts; Mr.  Theodore  Dwight,  late  Libmrian  of  the  State 
IJepartment  at  Washington ;  Mr.  H.  ViUard  of  New  York  • 
Dr  Albert  Shaw  of  Minneapolis ;  Mr.  J.-sse  Macy  of  Grin- 
uell  la. ;  Mr.  Simeon  Baldwin  and  Dr.  George  P.  Ksher  of 
Newiaven,  Conn.;  Mr.  Henry  C.  Lea  of  Philadelphia;  Col. 
;  Z  ,^P™°"  "f  Cambridge,  Mass.;  Mr.  Bernard  Moses 
0    Berkeley,  Cal. ;  Mr.  A.  B.  Houghton  of  Corning.  NY  • 
Mr.  John  Hay  of  Washington;  Mr.  Henry  Hitchcock  of  St.' 
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I/mis,  Mo. ;  rresidont  James  P».  Aii^'cll  of  Ann  Ar])or,  Midi.; 
Hon.  Andrew  I).  Wl  itu  of  Synieuse,  N.Y.  ;  ]\Ir.  Fiiink  J. 
(loodnow  of  New  York;  Dr.  Atherton  of  the  State  College, 
Pennsylvania;  and  the  U.S.  Ilureau  of  Education.  No  one 
of  these  gentlemen  is,  however,  fesponsil)le  for  any  ol  the 
facts  stated  or  views  expressed  in  the  book. 

The  Author  is  further  indebted  to  ]\Ir.  Low  and  Mr. 
(Joodnow  for  two  chapters  which  they  have  written,  and 
wliieh  contain,  as  he  believes,  matter  of  much  interest 
relating  to  municipal  government  and  ])olitics. 

He  gladly  t.akes  this  opportunity  of  thanking  for  their 
aid  and  counsel  four  English  friends  :  Mr.  Henry  Sidgwick, 
who  has  read  most  of  the  proofs  with  great  care  and  made 
valuable  suggestions  upon  them;  the  liev,  Stopford  A. 
Ih'ooke,  wlu)se  literary  criticisms  have  been  very  helpful  ; 
Mr.  Albert  V.  ]  )icey,  and  Mr.  W.  liobertson  Smith. 

He  is  aware  that,  notwithstanding  the  assistance  ren- 
dered by  friends  in  America,  he  must  have  fallen  into  not  a 
few  errors,  and  without  asking  to  be  excused  for  these,  he 
desires  to  ])lead  in  extenuation  that  the  book  has  been 
written  unde^  the  constant  pressure  of  public  duties  as  well 
as  of  other  private  work,  and  that  tlie  dilticulty  of  ol)taining 
in  Europe  correct  information  regarding  the  constitutions 
and  laws  of  American  States  and  the  rules  of  party  organiza- 
tions is  very  great. 

When  the  book  was  begun,  it  was  intended  to  contain  a 
study  of  the  more  salient  social  and  intellectual  phenomena 
of  contemporary  America,  together  with  descriptions  of  the 
scenery  and  aspects  of  nature  and  human  nature  in  the 
West,  all  of  whose  States  and  Territories  the  Author  has 
visited.      Jiut  as  the  work  advanced,  he  found  that  to  carry 
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out  this  plan  it  would  be  necessary  either  unduly  to  curtail 
the  account  of  the  government  and  politics  of  the  I'nited 
States,  or  else  to  extend  the  book  to  a  still  greater  length 
than  that  which,  much  to  his  regret,  it  has  now  reacired. 
He  therefore  reluctantly  abandoned  the  hope  of  describing  in 
these  volumes  the  scenery  and  life  of  the  West.      As  regLls 
the  non-political  topics  which  were  to  have  been  dealt  with, 
he  has  selected  for  discussion  in  the  concluding  chapters  those 
f   them   which    either   were    comparatively   unfamiliar   to 
European  readers,  or  seemed  specially  calculated  to  throw 
light  on  the  pohtical  life  of  the  country,  and  to  complete  the 
picture  which  he  has  sought  to  draw  uf  the  American  Com- 
monwealth as  a  whole. 


0 


October  22,  1888 


X 
XV 


CONTENTS 


VOL.  I 

LrST  OF  PUKRIDENTS 

AuKA,  Population,  am>  JMtk  or  AnM.ssi.ix  ok  t„k  Sta...s         " 

DaXK.    OK    SOMK    Rkmauka,U.K     KvkV T.S    ,S   rUK     n,...0UV   OK  THK 

NuKTii  Ameiucan  Colonies  am,  United  States 

oil  A  p. 

I.  Inthoductouy 


PAOK 

xvii 
xviii 

XX 


PART  I— Tjik  National  Guveunment 


II. 
III. 

IV. 
V. 
VI. 
VII. 
VIII. 
IX. 
X. 
XI. 
XII. 
XIII 
XIV. 
XV. 
XVI. 
XVII. 
XVIII. 


The  Nation  and  the  States 

The  OuKiiN  ok  the  Con.stitution 

Natuue  of  the  Fei.E1!AL  Govekn.ment 

The  PjtEsiDEXT 

Presidential  Poweus  and  Duties  .  ] 

OnSEHVATIONS  ON  THE  PUESIDEXCV 

Why  Great  Men  ake  not  chosen  Presidents 

The  Caiunet  . 

The  Senate  . 

The  Senate  as  an  Executive  and  Judicial  Body 

The  S;.",ate  :  Irs  Wokkin.;  am,  Inkluence 

The  House  of  Rei-resentatives 

The  House  at  Work 

The  Commit ';ees  OK  Congress 
Congressional  Legislation- 
Congressional  P'inance 
The  Relations  of  the  Two  Uousus  [ 


12 

16 

29 

35 

49 

65 

73 

81 

92 

102 

108 

121 

138 

150 

161 

171 

180 


Ml 


Xll 


CONTENTS 


CHAP. 

XIX,     GkNKIIAL  OliSEIlVATIONS  ON  CONOKKSS 

XX.   TiiK  Relations  of  Congress  to  tjie  Pjiesident  . 

XXI.  The  Legislatuue  and  the  Executive 

XXII.  The  Fedeiial  Couiits         .... 
XXI 1 1.   The  Couiits  AND  the  Constitution 

XXIV.  The  Working  of  the  Courts 

XXV.  Comparison  of  the  American  and  European  Systems 
XXVI.   Observations  on  the  Frame  of  National  Governmen 

XXVII.   The  Federal  System        .... 
XXVIII.   Working  Relations  of  the  National  and  the  Stat 
Governments  .... 

XXIX.    Criticism  of  the  Federal  System 
XXX.   Merits  of  the  Federal  System  . 
XXXI,    Growth  and  Development  of  the  Constitution 
xxxii.    The  Amendment  of  the  Constitution    . 

XXXIII.  The  Interpretation  of  the  Constitution 

XXXIV.  The  Development  of  the  Constitution  isy  Usage 
XXXV.   The  Results  of  Constitutional  Development 


E 


TAdK 

186 
205 
212 
225 
237 
255 
271 
291 
305 

318 
334 
342 
350 
355 
363 
381 
390 


PART  II. — The  State  Governimknts 

XXXVI.    Nature  of  the  American  State  ....  398 

XXXVII.   State  Constitutions         .....  413 

xxxviii.   The  Development  OF  State  Constitutions        .            .  434 

XXXIX.    Direct  Legislation  by  the  People         .            .            .  446 

XL.   State  Legislatures          .....  458 

xli.   The  State  Executive        .....  473 

XLii.   The  State  Judiciary         ...  480 

XLiii.    State  Finance        .....  490 

XLiv.    The  Working  of  State  Governments                 .            ,  505 

XLV.   Remedies  for  the  Faults  of  State  Governments        ,  525 

XLVi.   State  Politics        ......  540 

XLVii.   The  Territories     ......  552 

xLvm.    Local  Government            .....  561 

XLix.   Observations  on  Rural  Local  Governmeni'      .  582 

L.   The  Government  of  Cities          ....  593 

Li.   The  Working  of  City  Govern .MENTs       .            .            .  606 
LI  I.    An  American  View  of  Municipal  Government  in  the 

United  States          .....  620 


CONTENTS 


XI]I 


cnAP. 


PART  III-TiiK  Party  Syste 


IM 


un.  PoM-ncAL  Parties  an,,  thkik  Ilisrouv 
Liv.  TiiK  Pauties  of  To-dav 


TAOH 

(Hid 

G5a 


APPENDIX 


On  Constitutional  Convkntions 

What  the  Feihcial  CoNSTrTUTioN  owes  to  ti,k  Statp  p 

EXTIIACTS  FROM  THE  RuLES  OF  THE  SENATE    '  '  "  ' 

Private  Bills  .  ,  '  ' 

The  Lobby      .  .  "  '  • 

The  Federal  System  of  the  English  Umversities 

Constitution  of  the  Confederate  States,  1861-65 

The  Federal  Constitution  of  Canada 

The  Dartmouth  Colle(;e  Case        .  '  '  " 

An  American  View  of  Parliament  " 

Sl'ECIAIENS  OF  PROVISinvn  r\r  Qri-i-i.  n«. 

AM,  «         ^''^^^^'''«-^''  ^^-^  ^lAiE  Constitutions  limiting  Taxing 
AND  Borrowing  Powers  ^-^iiNt, 

Articles  of  Confederation,  1781-88 

Constitution  of  THE  United  States  .  '  " 

Constitution  of  THE  State  of  California  ' 


662 

666 

669 

671 

673 

678 

679 

681 

682 

683 

081 
688 
695 
709 


VOL.  II 


CHAP. 
LV. 

liVI. 

I- VII. 
LVIII. 
LIX. 
LX, 
LXI. 
LXII, 
LXIII. 
LXIV. 
lA'V, 
T.XVI. 
LXVII. 
LXVIII. 
LXIX. 
LXX. 
LXXI. 
LXXII. 
LXXIII. 
LXXIV. 
LXXV. 


PAIiT  III-The  Party  System  {Continued) 


COMl'OSITION  OF  THE  PARTIES 

FUKTIIER  ObsRIIVATIONS  ON  THE  PARTIES 

The  Politicians  . 

Why  the  Best  Men  bo  not  go  into  Politics 

Party  Organizations 

The  Machine 

What  the  Machine  has  to  do    . 

How  the  Machine  Works 

Rings  and  Bosses  . 

Local  Extension  of  Rings  and  Bosses  . 
Spoils 

Elections  and  their  Machinery 

Corruption 

The  War  against  Bossdom 

Nominating  Conventions 

The  Nominating  Convention  at  Work 

The  Presidential  Campaign 

The  Issues  in  Presidential  Elections 

Further  Observations  on  Nominations  and  Elections 

Types  of  American  Statesmen  . 

What  the  People  think  of  it   . 


PAOE 
1 

10 
24 
37 

44 
50 
58 
65 

74 
87 
97 

107 

121 

134 

142 

151 

168 

179 

186 
194 
202 


PART  IV— Public  Opinion 


Lxxvi.  The  Nature  of  Public  Opinion 

Lxxvii.  Government  by  Public  Opinion  '. 

Lxxvin.  How  Public  Opinion  Rules  in  America 

Lxxix.  Organs  of  Public  Opinion 


209 
217 
225 
232 


CONTENTS 


f'HAP. 


^xxx.    Ivr.vrzoNAr.  CnAKACTKursTics  AS  MouT,r>,x.  .V,u,,c  0,.,x„.^ 
Lxxxi.    Classes  as  Influencinu  Oimnion 

•-xxn.    Lc.,..u.  TvPKs  ok  O.-rmox^EAsr,  Wkst,  \.u  ^u'vr,       [ 
i^xwni.    iHi;  Action  OK  Public  Opinion 
I.XXXIV.    The  Fatalism  OF  TiiKAruLTiTUDK 
'^xxxv.    The  Tvuannv  of  hie  Majority  .  '. 

Lxxxvi.    WiiEiiErx  I'l'isLic  Opinion  Fails. 
Lxxxvii.    Whkhein  PuiJLic  Opinion  Succeeds 


XV 

VACll-. 

•J  I  .-5 
2U8 

3-24 


PACiE 
1 

10 
24 
37 
44 
50 
58 
65 
74 
87 
97 
107 
121 
134 
142 
151 
168 
179 
186 
194 
202 


I-XXXVIII. 
I.XXXIX. 

xc. 

XCI. 

XCII. 

XCIII. 

XCIV. 

xcv. 

xcvr. 

xcv  1 1. 


PART  V- Illustrations  and  TiKFLECTroNs 

The  Twemi.  Kin,,  in  New  Yokk  Citv 

The  Philadelphia  Gas  Kino 

Keahnevism  in  Califoiinia 

The  Pkohlkm  of  Terhitokial  Extension 

Laissez  Faihe 

Women's  Suffraoe 

The  Supposed  Faults  of  DEMoriiAcv 

The  Thue  Faults  of  American  DHMomvov 

The  Stren(!th  of  American  Democracy 


XCVIII, 
XCIX. 

c. 

CI. 
CII. 

cm. 

CIV. 

cv. 
cvi. 

CVII. 

CVIII. 

CIX. 

ex. 


PART  VI — Social  Institutions 

The  Bar    . 

The  Bench 

Railroads  . 

Wall  Street 

The  Universities 

The  Churches  and  the  Clergy  . 

The  Influence  of  Religion 

The  Position  of  Women  . 

Equality  .  . 

The  Influence  of  Democracy  on  TnorGiiT 

Creative  Intellectual  Po^vER  . 

The  Relation  op  the  United  States  t()  Europl 

The  Absence  of  a  Capital 


3r>4 
372 
3!)6 
404 
424 
436 
450 
461 

474 


481 

495 

506 

517 

525 

554 

571 

584 

599 

611 

621 

634 

644 


XVI 


CONTENTS 


CRAP. 

CXr.     A.MKIIICAX  OUATOUV 
CXII.     Till.;  Pl.EAHANTNKSS  OF  AmkUICAN  LiFH 
CXIII.    TlIIO  UNIFOIiMITY  OF  Amkiucax  LifF  . 

cxn-.   Tjik  Temper  of  tjie  AVest 
cxv.   The  Futuilic  of  Pouticai,  Lvstitutions 
cxvi.   Social  axd  Economic  la-rimE 


PAOB 
051 

660 
668 
680 
691 
703 


APPENDIX 

EXPLAXATIOX     (nv     Mk.      G.      BkABFOKo)     of     the     XOM.NATIKO 
MacIIIXEUY  AXD  ITS  PjtOCEDUJtE    IX    THK,   StATE    OF.Ma.SSV- 

ciiusiyi'Ts 
A  Newspaper  Account  op  the  JinpunLrrAx  Na 
iNu  Convention  of  1884 

INDEX 


ATIOXAL  NOMIXAT- 


719 

721 

729 


LIST  OF  PRESIDENTS 


1789 

1  793 

1797- 

1801- 

1805- 

1  809- 

1813- 

1817- 

1821- 


1825 
1829- 
1  833- 
1837 
1841- 


1793 
1797 
-1801 
-1805 
-1809 
-1813 
-1817 
-1821 
-1825 
-1829 
-1833 
-1837 
1841 
1845 


1845-1849 
1849-1853 

1853-1857 
1857-18G1 
1861-18G5 
1865-1869 

1869-1873 
1873-1877 
1877-1881 
1881-1885 

1885-1889 


Geoege  Washington. 

Ke-elected. 
John  Adams. 
Thomas  Jefferson. 

Re-elected. 
James  Madison. 
Re-elected. 
James  Monroe. 
Ee-electeiL 
John  Quincy  Adams. 
Andrew  Jackson. 

Re-elected. 
Martin  van  Buren. 
AVilliam  Henry  Harrison  (died  1841), 

John  Tyler. 
James  K.  Polk. 
Zachary  Taylor  (died  1 850). 

Millard  J'illmore, 
Franklin  Pierce. 
James  Buchanan. 
Abraham  Lincoln. 

Re-elected  (died  1  865). 
Andrew  Johnson. 
Ulysses  S.  Grant. 

Re-elected. 
Ruthj;rpord  B.  Hayes. 
James  Abram  Garfield  (died  1881), 

Chester  A.  Arthur. 
Stephen  Grovkr  Cleveland. 


ARKA,  POPULATION.  ANT)  DATE  OF  ADMISSION 

OP  THE  STATES 


Till,  TirrRTKEN  Oiuorwi  Simtio   tv, 

MMNAT,   h,AT|.,.S,  IN   Till.;   OIM.er    IN    WHICH   TIIEY 

Katikiku  tiik  Constitution. 


Holfuvaro 
IN'iiii.sylvaiii.i, 
New  Jcrsoj' 

CrOOI';,Mll 

Coniieoticiit 
Arassiicliusotts 
Maryl.iiid 
South  Carolina 
New  Trainpshirc 
Virpiiiiia 
New  Yoi'k 
Nortli  Carolina 
Rhode  laland  . 


Hatilit'il  llie 

Aroa  in 

<'<'iistit,iitioii. 

sijiiaiv  mill's.  I 

178/ 

l,(t()0 

1787 

44,985 

1787 

7,455 

1788 

5S,9S0 

1788 

4,845 

1788 

8,040 

1788 

9,860 

1788 

.30,170 

1788 

9,005 

1788 

40,125 

1788 

47,620 

1789 

48,580 

1790 

1,085 

Popnhition 
(1.S80). 

146,608 

4,282,891 

1,1-'51,116 

1,542,180 

622, 700 

l,7S;i,085 

934,943 

995,577 

346,991 

1,512,565 

5,082,871 

1,399,750 

276,531 


Vermont  -1791 

Kentucky        .  _  j^^^ 

Tennessee  -j^g/. 

1802 
1812 
1816 
1817 
1818 
1819 


Ohio 

Louisiana 

Indiana 

Mississippi 

Illinois 

Alabama 


9,135 
40,000 
41,750 
40,760 
45,420 
35,910 
46,340 
56,000 
51,540 


According  to  census  returns  of  1880. 


332,286 
1,648,690 
1,542,359 
3,198,062 
939,946 
1,978,301 
1,131,597 
3,077,871 
1,262,505 


^IfKA,   POPULATION,   ETC. 


MX 


Maim.'  , 

Missouri 

Arkunsns 

iMi('liif,'aii 

Florida 

Texas  , 

Iowa    . 

Wisconsin 

Califoiiiin 

iliiHiL'sota 

Oregon 

Kansas 

W.  Virginia 

Xevada 

Neljruska 

Colorado 


natilifd  the 
Ci)iis(i(iitioii. 
lS-20 
1821 
18;jG 
1837 
ISi.-. 
]8.(r, 
18  J  6 
18  IS 
18-,0 
1 858 
18r.!.t 
18(J1 
1863 
1804 
186/ 
1876 


Arra  in 

.si|iiiirc  miles. 

2P,895 
6S,7;55 

51, 2-10 

2t!2,2n0 

.'';"),  J  7"* 

r>4,\-,o 

1 ;".'),  980 
70, 205 
94,5ii0 

8J  roo 

24,645 
1011,740 

76,18.". 
103,645 


ropiilad'nii 
(ISSO). 

';(8,!)36 

1^,168,380 

802, -.25 

1,636,037 

269, 4  P3 

1,591,741) 

l,fJ24,615 

1,315,497 

864,694 

780,773 

174,768 

996, 096 

618,457 

62,266 

152,402 

194,327 


THE  TERRITORIES 


Dakota         .  "^ ''''■'*•  ropulatinn  in  isso 

Wyoming  '             '             ^'^"'^''^  135,177 

Montana  *             '               ^'''"^'  20,789 

I.laho           ■  ■             •             '^^''•^^^  89,159 

Wasliington  "  "              ^^'"''^  ^2,610 

Utah  ■  •               «^'8S0  75,116 

^'ew  Mexico  ■  ■             ,^~''^^^^  1^3,963 

Arizona  "  '               -"'"^^^  119,^65 

(Tl,^          ;     .      ■  ■  •              "-'^-^  40,440 
^■'^"■'^ Populutwn  of  Dakota  ntiif  n-^.i  ■     ,      , 


DaTKS     of     SoMK    liKMAIUvAJJLK     EVENTS     IN     IIIK     IllSTOUY    OF 
TriE   NuUTlI    A.MEIUCAN    CoLOXIF.S    AND    L'NrrKI)    STATES. 


]t)0()         First  Ch.'U'U'r  of  Yir^'iuia. 

1007         First  SL'ttleinent  in  Viryiiiiii. 

IGliO         First  Siittloiiu'iit  in  Mas.sacliiisettH. 

1G04         Takiii;^'  of  Now  Aiiistcnlaiii  (Now  Ymk  . 

1759         IJattli!  of  Ilfifjlits  of  Aliraliani  and  takin^i,'  of  Quebec. 

177")         I'x'i^inning  of  tliL' Kovolutionaiy  W.ir. 

177t)         ]>uclaratioa  of  Inilcpondoncc. 

1731         Formation  of  the  Confederation. 

1783         Independence  of  United  States  recognized. 

1787  Constitntional  Convention  at  riiiladel|iliia. 

1788  Tlie  Constitution  ratified  by  Nine  States. 

1 789  Beginning  of  the  Federal  Government. 
179:}         Invention  of  the  Cotton  (!in. 

ISOo         Furchase  of  Louisiana  from  F'ance. 

1812-14  War  with  Enghmd. 

1812-15  Disappearance  of  the  Federalist  Paity. 

1819         Fureliase  of  Florida  from  Spain. 

1819         Steamers  begin  to  cross  the  Atlantic. 

1821/         The  ^Missouri  Compromise. 

1828-32  Formation  of  the  ^Vhig  Party. 

1S30         First  Fass^^nger  Kaihvay  opened. 

1840         Xational  Nominating  Conventions  regularly  established, 

1844  First  Electric  Telegraph  in  operation. 

1845  Admission  of  Texas  to  the  Union. 
1840-48  ^Mexican  War  and  Cession  of  California. 
1852-.-.(J  Fall  of  the  Whig  Party. 

1854-56  Formation  of  the  Republican  Party, 

1857         Dred  Scott  decision  delivered. 

1861-()5  War  of  Secession. 

1869         First  Trans-Continental  Railway  completed. 

1877        Final  withdrawal  of  Federal  troops  from  the  South. 

1879        Specie  Payments  resumed. 


I'K     fIrSTOHY   OJ- 

iTHi)  States. 


><'  Qiu'bco, 


established. 


outli. 


wm 


Tinted  Pink 


Original  Area,  of  the  U.  States  in  1776 

Jrea  of  the  Original  thirteen  States  «  j 

Boundaries  of  the  Original  thirteen  States,  shown  i,i  Red  lines 


London:   MaciuiBLau  A  Ce 


oiidon:   Macxiun.au   *  Co., 


The  names  of  the  Teni'tories  are  pi\'en  in  sloping 
capitals.  'The  date  of  admission  is  placed  aAer-  the 
name  of  every  State   except   the    original    thirteen.. 


Onginal  Area  of  tlw  IZ  States  in  1776  Tinted  Pim^  in  nlopin^ 

Area  of  the  Oripival  tliirteen  States  Rmed  a/hf   the 

Houndaries  of  the  Onpinal  thirteen  States,  shown  in  Red  Itn^ai    thu  V<n. 


CHAPTER  I 
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"What  do  you  think  of  our  institutions  ?"  is  the  question 
addressed  to  the  European  traveller  in  the  United  States  by 
every  chance  acquaintance.  The  traveller  finds  the  question 
natural,  for  if  he  be  an  observant  man  his  o"vvn  mind  is  full  of 
these  institutions.  But  he  asks  himself  why  it  should  be  in 
America  only  that  he  is  so  interrogated.  In  England  one  does 
not  inquire  from  foreigners,  nor  even  from  Americans,  their 
views  on  the  English  laws  and  government ;  nor  does  the 
Englishman  on  the  Continent  find  Frenchmen  or  Germans  or 
Italians  anxious  to  have  his  judgment  on  their  politics.  Pre- 
sently the  reason  of  the  difll'erence  appears.  The  institutions  of 
the  United  States  are  deemed  by  inhabitants  and  admitted  by 
strangers  to  be  a  matter  of  more  general  interest  than  those  of 
the  not  less  famous  nations  of  the  Old  World.  They  are,  or  are 
supposed  to  be,  institutions  of  a  new  type.  They  form,  or  are 
supposed  to  form,  a  symmetrical  whole,  capable  of  being  studied 
and  judged  all  together  more  profitably  than  the  less  perfectly 
harmonized  institutions  of  older  countries.  They  represent  an 
experiment  in  the  rule  of  the  multitude,  tried  on  a  scale  un- 
precedentedly  vast,  and  the  res  alts  of  which  every  one  is  con- 
cerned to  watch.  And  yet  they  are  something  more  than  an 
experiment,  for  they  are  believed  to  disclose  and  display  the 
type  of  institutions  towards  which,  as  by  a  law  of  fate,  the  rest 
of  civilized  mankind  are  forced  to  niov^e,  some  with  swifter, 
others  with  slower,  but  all  with  unresting  feet. 

When  our  traveller  returns  home  he  is  again  interrogated  by 
the  more  intelligently  curious  of  his  friends.  But  what  now 
strikes  him  is  the  inaptness  of  their  questions.  Thoughtful 
Europeans  have  begun  to  realize,  whether  with  satisfaction  or 
regret,  the  enormous  and  aaily-iucreasing  influence  of  the  United 
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States,  and  the  splendour  of  the  part  reserved  for  them  in  the 
development  of  civilization.  But  such  men,  unless  they  have 
themselves  crossed  the  Atlantic,  have  seldom  either  exact  or 
correct  ideas  regarding  the  phenomena  of  the  New  World.  The 
social  and  political  experiments  of  America  constantly  cited  in 
Europe  both  as  patterns  and  as  warnings  are  hardly  ever  cited 
with  due  knowledge  of  the  facts,  much  less  with  comprehension 
of  what  they  teach ;  and  where  premises  are  misunderstood  in- 
ferences must  be  unsound. 

It  is  such  a  feeling  as  this,  a  sense  of  the  immense  curiosity 
of  Europe  regarding  the  social  and  political  life  of  America,  and 
of  the  incomparable  significance  of  American  experience,  that  has 
led  and  will  lead  so  many  travellers  to  record  their  impressions 
of  the  Land  of  the  Future.  Yet  the  very  abundance  of  descrip- 
tions in  existence  seems  to  reqviire  the  author  of  another  to 
justvy  himself  for  adding  it  to  the  list. 

I  might  plead  that  America  changes  so  fast  that  every  few 
years  a  new  crop  of  books  is  needed  to  describe  the  new  face 
which  things  have  put  on,  the  new  problems  that  have  appeared, 
the  new  ideas  germinating  among  her  people,  the  new  and 
unexpected  developments  for  evil  as  well  as  for  good  of  which 
her  established  institutions  have  been  found  capable.  I  might 
observe  that  a  new  generation  grows  up  every  few  years  in 
Europe,  which  does  not  read  the  older  books,  because  they  are 
old,  hv.t  may  desire  to  read  a  new  one.  And  if  a  further  reason 
is  asked  for,  let  it  be  •"  und  in  this,  that  during  the  last  fifty 
years  no  author  has  proposed  to  himself  the  aim  of  portraying 
the  whole  political  system  of  the  country  in  its  practice  as  well 
as  its  theory,  of  explaining  not  only  the  National  Government 
but  the  State  Governments,  not  only  the  Constitution  but  the 
party  system,  not  only  the  party  system  but  the  ideas,  temper, 
habits  of  the  sovereign  people.  Much  that  is  valuable  has  been 
written  on  particular  parts  or  aspects  of  the  subject,  but  no  one 
seems  to  have  tried  to  deal  with  it  as  a  whole ;  not  to  add  that 
some  of  the  ablest  writers  have  been  either  advocates,  often 
professed  advocates,  or  detractors  of  democracy. 

To  present  such  a  general  view  of  the  United  States  both  as 
a  Government  and  as  a  Nation  is  the  aim  of  the  present  book. 
But  in  seeking  to  be  comprehensive  it  does  not  attempt  to  be 
exhaustive.  The  effort  to  cover  the  whole  ground  with  equal 
minuteness,  Avhich  a  penetrating  critic — the  late  Karl  Hillebrand 
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— remarked  upon  as  a  characteristic  fault  of  English  writers,  is 
to  be  avoided  not  merely  because  it  wearies  a  reader,  but  because 
it  leads  the  writer  to  descant  as  fully  upon  matters  he  knows 
imperfectly  as  upon  those  with  which  his  own  tastes  and  know- 
ledge qualify  him  to  deal.  I  shall  endeavour  to  omit  nothing 
which  seems  necessary  to  make  the  political  life  and  the  national 
character  and  tendencies  of  the  Americans  intelligible  to  Euro- 
peans, and  with  this  view  shall  touch  upon  some  topics  only 
distantly  co  anected  with  government  or  politics.  But  there  are 
also  many  topics,  perhaps  no  more  remote  from  the  main  subject, 
which  I  shall  pass  lightly  over,  either  because  they  have  been 
sufficiently  handled  by  previous  writers,  or  because  I  have  no 
such  minute  acquaintance  with  them  as  would  make  my  observa- 
tions profitable.  For  instance,  the  common-school  system  of  the 
United  States  has  been  so  frequently  and  fully  described  in 
many  easily  accessible  books  that  an  account  of  it  will  not  be 
expected  from  me.  But  American  universities  have  been  gener- 
ally neglected  by  European  observers,  and  may  therefore  properly 
claim  some  pages.  The  statistics  of  manufactures,  agriculture, 
and  commerce,  the  systems  of  railway  finance  and  railway 
management,  are  full  of  interest,  but  they  would  need  §o  much 
space  to  be  properly  set  forth  and  commented  on  that  it  would 
be  impossible  to  bring  them  within  the  present  volumes,  even 
had  I  the  special  skill  and  knowledge  needed  to  distil  from  rows 
of  figures  the  refined  spirit  of  instruction.  Moreover,  although 
an  account  of  these  facts  might  be  made  to  illustrate  the  features 
of  American  civilization,  it  is  not  necessary  to  a  comprehension 
of  American  character.  Observations  on  the  state  of  literature 
and  religion  are  necessary,  and  I  have  therefore  endeavoured  to 
convey  some  idea  of  the  literary  tastes  and  the  religious  habits 
of  the  poople,  and  of  the  part  which  these  play  in  forming  and 
colouring  the  whole  life  of  the  country. 

The  book  which  it  might  seem  natural  for  me  to  take  as  a 
model  is  the  Democracy  in  America  of  Alexis  de  Tocqueville.  It 
would  indeed,  apart  from  the  danger  of  provoking  a  comparison 
with  such  an  admirable  master  of  style,  have  been  an  interesting 
and  useful  task  to  tread  in  his  steps,  and  seek  to  do  for  the 
United  States  of  1888,  with  their  sixty  millions  of  people,  what 
he  did  for  the  fifteen  millions  of  1832.  But  what  I  have  actually 
tried  to  accomplish  is  something  different,  for  I  have  conceived 
the  subject  upon  quite  other  lines.     To  De  Tocqueville  America 
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was  primarily  a  democracy,  the  ideal  democracy,  fraught  with 
lessons  for  Europe,  and  above  all  for  his  own  France.     What  he  ; 

has  given  us  is  not  so  much  a  description  of  the  country  and 
people  as  a  treatise,  full  of  exquisite  observation  and  elevated 
thinking,  upon  democracy,  a  treatise  whose  conclusions  are  illus- 
trated from  America,  but  are  in  large  measure  founded,  not  so 
much  on  an  analysis  of  American  phenomena,  as  oa  general 
views  of  democracy  which  the  circumstances  of  France  had 
suggested.  Democratic  government  seems  to  me,  with  all  defer- 
ence to  his  high  authority,  a  cause  not  so  potent  in  the  moral 
and  social  sphere  as  he  deemed  it ;  and  my  object  has  been  less 
to  discuss  its  merits  than  to  paint  the  institutions  and  people  of 
America  as  they  are,  tracing  what  is  peculiar  in  them  not  merely 
to  the  sovereignty  of  the  masses,  but  also  to  the  history  and 
traditions  of  the  race,  to  its  fundamental  ideas,  to  its  material 
environment.  I  have  striven  to  avoid  the  temptations  of  the 
deductive ;  method,  and  to  present  simply  the  facts  of  the  case, 
arranging  and  connecting  them  as  best  I  can,  but  letting  them 
speak  for  themselves  rather  than  pressing  upon  the  reader  my 
own  conclusions.  The  longer  any  one  studies  a  vast  subject, 
the  more  cautious  in  inference  does  he  become.  When  I  first 
visited  America  eighteen  years  ago,  I  brought  home  a  swarm  of 
bold  generalizations.  Half  of  them  were  thrown  overboard  after 
a  second  visit  in  1881.  Of  the  half  that  remained,  some  were 
dropped  into  the  Atlantic  when  I  returned  across  it  after  a  third 
visit  in  1883-84  :  and  although  the  two  later  journeys  gave  birth 
to  some  new  views,  these  views  are  fewer  and  more  discreetly  i 

cautious  than  their  departed  sisters  of  1870.  I  can  honestly  say 
that  I  shall  be  far  better  pleased  if  readers  of  a  philosophic  turn  find 
in  the  book  matter  on  which  they  feel  they  can  safely  build  theories 
for  themselves,  than  if  they  take  from  it  theories  ready  made. 

In  the  effort  to  bring  "within  reasonable  compass  a  description 
of  the  facts  of  to-day,  I  have  had  to  resist  another  temptation, 
that  of  straying  off  into  history.  The  temptation  has  been 
strong,  for  occasional  excursions  into  the  past  might  have  been 
used  not  only  to  enliven  but  to  confirm  and  illustrate  statements 
the  evidence  for  which  it  has  sometimes  been  necessary  to  omit. 
American  history,  of  which  Europeans  know  scarcely  anything, 
may  be  wanting  in  colour  and  romance  when  compared  with  the 
annals  of  the  great  states  of  the  Old  World ;  but  it  is  eminently 
rich  in  political  instruction.     I  hope  that  my  American  readers, 
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who,  if  I  am  not  mistaken,  know  the  history  of  their  country 
better  than  the  English  know  that  of  England,  will  not  suppose 
that  I  have  ignored  this  instruction,  but  will  allow  for  the 
omissions  forced  on  me  by  the  magnitude  of  the  subject  which 
I  am  trying  to  compress  into  two  volumes.  Similar  reasons 
have  compelled  me  to  deal  briefly  with  the  legal  aspects  of  the 
Constitution ;  but  this  is  a  defect  which  the  lay  reader  will 
probably  deem  a  merit. 

Even  when  limited  by  the  exclusion  of  history  and  law,  the 
subject  remains  so  vast  and  complex  as  to  make  necessary  an 
explanation  of  the  conception  I  have  formed  of  it,  and  of  the 
plan  upon  which  the  book  has  been  constructed. 

There  are  three  main  things  that  one  wishes  to  know  about  a 
national  commonwealth,  viz.  its  framework  and  constitutional 
machinery,  the  methods  by  which  it  is  worked,  the  forces  which 
move  it  and  direct  its  course.  It  is  natural  to  begin  with  the 
first  of  these.  Accordingly,  I  begin  with  the  government ;  and 
as  the  powers  of  government  are  two-fold,  being  vested  partly 
in  the  National  or  Federal  authorities  and  partly  in  the  States, 
I  begin  with  the  National  government,  whose  structure  presents 
less  difficulty  to  European  minds,  because  it  resembles  the 
national  government  in  each  of  their  own  countries.  Part  1. 
therefore  contains  an  account  of  the  several  Federal  authorities, 
the  President,  Congress,  the  Courts  of  Law.  It  describes  the 
relations  of  the  National  or  central  power  to  the  several  States. 
It  discusses  the  nature  of  the  Constitution  as  a  fundamental 
supreme  law,  and  shows  how  this  stable  and  rigid  instrument 
has  been  in  a  few  points  expressly,  in  many  others  tacitly  and 
half -unconsciously  modified. 

Part  II.  deals  similarly  with  the  State  Governments,  examin- 
ing the  constitutions  that  have  established  them,  the  authorities 
which  administer  them,  the  practical  working  of  their  legislative 
bodies.  And  as  local  government  is  a  matter  of  State  regulation, 
there  is  also  given  some  account  of  the  systems  of  rural  and  city 
government  which  have  been  created  in  the  various  States,  and 
which  have,  rural  government  for  its  merits  and  city  government 
for  its  faults,  become  the  theme  of  copious  discussion  among 
foreign  students  of  American  institutions. 

(Part  III.)  The  whole  machinery,  both  of  national  and  of 
State  governments,  is  worked  by  the  political  parties.  Parties 
have  been  organized  far  more  elaborately  in  the  United  States 
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than  anywhere  else  in  the  world,  and  have  passed  more  com- 
pletely under  the  control  of  a  professional  class.  The  party 
organizations  in  fact  form  a  second  body  of  political  machinery, 
existing  side  by  side  with  that  of  the  legally  constituted  govern- 
ment, and  scarcely  less  complicated.  Politics,  considered  not  as 
the  science  of  government,  but  as  the  art  of  "winning  elections 
and  securing  office,  has  reached  in  the  United  States  a  develop- 
ment surpassing  in  elaborateness  that  of  England  or  France  as 
much  as  the  methods  of  those  countries  surpass  the  methods  of 
Servia  or  Roumania.  Part  III.  contains  a  sketch  of  this  party 
system,  and  of  the  men  who  *'  run  "  it,  topics  which  deserve  and 
would  repay  a  fuller  examination  than  they  have  yet  received 
even  in  America,  or  than  my  limits  permit  me  to  bestow. 

(Part  IV.)  The  parties,  however,  are  not  the  ultimate  force 
in  the  conduct  of  affiiirs.  Behind  and  above  them  stands  the 
people.  Public  opinion,  that  is  the  mind  and  conscience  of  the 
whole  nation,  is  the  opinion  of  persons  who  are  included  in  the 
parties,  for  the  parties  taken  together  are  the  nation ;  and  the 
parties,  each  claiming  to  be  its  true  exponent,  seek  to  use  it  for 
their  purposes.  Yet  it  stands  above  the  parties,  being  cooler 
and  larger  minded  than  they  are;  it  awes  party  leaders  and 
holds  in  check  party  organizations.  No  one  openly  ventures  to 
resist  it.  It  determines  the  direction  and  the  character  of 
national  policy.  It  is  the  product  of  a  greater  number  of 
minds  than  in  any  other  country,  and  it  is  more  indisputably 
sovereign.  It  is  the  central  point  of  the  whole  American  polity. 
To  describe  it,  that  is,  to  sketch  the  leading  political  ideas,  habits, 
and  tendencies  of  the  American  people,  and  show  how  they 
express  themselves  in  action,  is  the  most  difficult  and  also  the 
most  vital  part  of  my  task ;  and  to  this  task  the  twelve  chapters 
of  Part  IV.  are  devoted. 

(Part  V.)  As  the  description  :j  given  and  propositions  advanced 
in  treating  of  the  party  system  and  of  public  opinion  are  neces- 
sarily general,  they  seem  to  need  illustration  by  instances  drawn 
from  recent  American  history.  I  collect  three  such  instances  in 
Part  v.,  and  place  there  a  discussion  of  several  political  questions 
which  lie  outside  party  politics,  together  vnth  some  chapters  in 
which  the  attempt  is  made  to  estimate  the  strength  and  weakness 
of  democratic  government  as  it  exists  in  the  United  States,  and  to 
compare  the  phenomena  which  it  actually  shows  with  those  which 
European  speculation  has  attributed  to  democracy  in  general. 
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(Part  VI.)  At  this  point  the  properly  political  sections  of  the 
book  end.  But  there  are  certain  non-political  institutions,  certain 
aspects  of  society,  certain  intellectual  or  spiritual  forces,  which 
count  for  so  much  in  the  total  life  of  the  country,  in  the  total 
impression  which  it  makes  and  the  hopes  for  the  future  which  it 
raises,  that  they  cannot  be  left  unnoticed.  These,  or  rather 
such  of  them  as  I  have  been  able  to  study  and  as  have  not  been 
fully  handled  by  others  before  me,  will  be  found  briefly  treated 
in  Part  VI.  In  the  vieAV  which  I  take  of  them,  they  are  all 
germane,  though  not  all  equally  germane,  to  the  main  subject  of 
the  book,  which  is  the  character,  temper,  and  tendencies  of  the 
American  nation  as  they  are  expressed,  primarily  in  political  and 
social  institutions,  secondarily  in  literature  and  manners. 

This  plan  involves  some  repetition.  But  an  author  who  finds 
himself  obliged  to  choose  between  repetition  and  obscurity  ought 
not  to  doubt  as  to  his  choice.  Whenever  it  has  been  necessary 
to  trace  a  phenomenon  to  its  source,  or  to  explain  a  connection 
between  several  phenomena,  I  have  not  hesitated,  kno^ving  that 
one  mnst  not  expect  a  reader  to  carry  in  his  mind  all  that  has 
been  told  already,  to  re -state  a  material  fact,  or  re -enforce  a 
view  which  gives  to  the  facts  what  I  conceive  to  be  their  true 
significance. 

It  may  be  thought  that  a  subject  of  this  great  compass  ought, 
if  undertaken  at  all,  to  be  undertaken  by  a  native  American. 
No  native  American  has,  however,  imdertaken  it.  Such  a  writer 
Avould  doubtless  have  great  advantages  over  a  stranger.  Yet 
there  are  two  advantages  which  a  stranger,  or  at  least  a  stranger 
who  is  also  an  Englishman,  with  some  practical  knowledge  of 
English  politics  and  English  law,  may  hope  to  secure.  He  is 
struck  by  some  things  which  a  native  does  not  think  of  explain- 
ing, because  they  are  too  obvious,  and  whose  influence  on  politics 
or  society  he  forgets  to  estimate,  since  they  seem  to  him  part  of 
the  order  of  nature.  And  the  stranger  finds  it  easier  to  maintain 
a  position  of  detachment,  detachment  not  only  from  party  pre- 
judice, but  from  those  prepossessions  in  favour  of  persons,  groups, 
constitutional  dogmas,  national  pretensions,  which  a  citizen  can 
scarcely  escape  except  by  falling  into  that  attitude  of  impartial 
cynicism  which  sours  and  perverts  the  historical  mind  as  much 
as  prejudice  itself.  He  who  regards  a  wide  landscape  from  a 
distant  height  sees  its  details  imperfectly,  and  must  unfold  his 
map  in  order  to  make  out  where  each  village  lies,  and  how  the 
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roads  run  from  point  to  point.  But  he  catches  the  true  perspec- 
tive of  things  better  than  if  he  were  standing  among  them. 
The  great  features  of  the  landscape,  the  valleys,  slopes,  and 
mountains,  appear  in  their  relative  proportion  :  he  can  estimate 
the  height  of  the  peaks  and  the  breadth  of  the  plains.  So  one 
who  Avrites  of  a  country  not  his  own  may  turn  his  want  of 
familiarity  with  details  to  good  account  if  he  fixes  his  mind 
strenuously  on  the  main  characteristics  of  the  people  and  their 
institutions,  while  not  forgetting  to  fill  up  gaps  in  his  know- 
ledge by  frequent  reference  to  native  authorities.  My  own  plan 
has  been  first  to  write  down  what  struck  me  as  the  salient  and 
dominant  facts,  and  then  to  test,  by  consulting  American  friends 
and  by  a  further  study  of  American  books,  the  views  which  1 
had  reached. 

To  be  non-partisan,  as  I  trust  to  have  been,  in  describing  the 
politics  of  the  United  States,  is  not  difficult  for  a  European, 
especially  if  he  has  the  good  fortune  to  have  intimate  friends  in 
both  the  great  American  parties.  To  feel  and  show  no  bias  in 
those  graver  and  more  sharply  accentuated  issues  which  divide 
men  in  Europe,  the  issues  b'^^ween  absolutism,  oligarchy,  and 
democracy ;  between  stronglj  unified  governments  and  the  policy 
of  decentralization,  this  is  a  harder  task,  yet  a  not  less  imperative 
duty.  This  much  I  can  say,  that  no  fact  has  been  eit'aer  stated 
or  suppressed,  and  no  opinion  put  forward,  with  the  purpose  of 
serving  any  English  party-doctrine  or  party-policy,  or  in  any 
way  furnishing  arguments  for  use  in  any  English  controversy. 
The  admirers  and  the  censors  of  popular  government  are  equally 
likely  to  find  in  the  present  treatise  materials  suited  to  their 
wishes ;  and  in  many  cases,  if  I  may  judge  from  what  has  be- 
fallen some  of  my  predecessors,  they  will  draw  from  these 
materials  conclusions  never  intended  by  the  author. 

Few  things  are  more  difficult  than  to  use  aright  arguments 
founded  on  the  political  experience  of  other  countries.  As  the 
chief  practical  use  of  history  is  to  deliver  us  from  plausible 
historical  analogies,  so  a  comprehension  of  the  institutions  of 
other  nations  enables  us  to  expose  sometimes  the  ill-grounded 
hopes,  sometimes  the  idle  fears,  which  loose  reports  about  those 
nations  generate.  Direct  inferences  from  the  success  or  failure 
of  a  particular  constitutional  arrangement  or  political  usage  in 
another  country  are  rarely  sound,  because  the  conditions  differ 
in  so  many  respects  that  there  can  be  no  certainty  that  what 


INTRODUCTORY 


if 


usible 
ns  of 
inded 
those 
ailure 
ige  in 
differ 
what 


flourishes  or  languishes  under  other  skies  and  in  another  soil  will 
like^vise  flourish  or  languish  in  our  own.  Many  an  American 
institution  would  bear  a  diftcrent  fruit  if  transplanted  to  England, 
as  there  is  hardly  an  English  institution  which  has  not  under- 
gone, like  the  plants  and  animals  of  the  Old  World,  some  change 
in  America.  The  examination  and  appraisement  of  the  institu- 
tions of  the  United  States  is  no  doubt  full  of  instruction  for 
Europe,  full  of  encouragement,  full  of  M^arning;  but  its  chief 
value  lies  in  what  may  be  called  the  laws  of  political  biology 
which  it  reveals,  in  the  new  illustrations  and  enforcements  it 
supplies  of  general  truths  in  social  and  political  science,  truths 
some  of  which  v.^ere  perceived  long  ago  by  Plato  and  Aristotle, 
but  might  have  been  forgotten  had  not  America  poured  a  stream 
of  new  light  upon  them.  Now  and  then  we  may  directly  claim 
transatlantic  experience  as  accrediting  or  discrediting  some  specific 
constitutional  device  or  the  policy  of  some  enactment.  But  even 
in  these  cases  he  who  desires  to  rely  on  the  results  shown  in 
America  must  first  satisfy  himself  that  there  is  such  a  parity  of 
conditions  and  surroundings  in  respect  to  the  particular  matter 
as  justifies  him  in  reasoning  directly  from  ascertained  results 
there  to  probable  results  in  his  own  country. 

It  is  possible  that  these  pages,  or  at  leasb  those  of  them  which 
describe  the  party  system,  may  produce  on  European  readers  an 
impression  which  the  author  neither  intends  nor  desires.  They 
may  set  before  him  p-  picture  with  fewer  lights  and  deeper 
shadows  than  I  have  wished  it  to  contain.  Sixteen  years  ago  I 
travelled  in  Iceland  with  two  friends.  We  crossed  the  great 
Desert  by  a  seldom  trodden  track,  encountering. 
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months  of  late  autumn,  rains,  tempests,  snow-storms,  and  other 
hardships  too  numerous  to  recount.  But  the  scenery  was  so 
grand  and  solemn,  the  life  so  novel,  the  character  of  the  people 
so  attractive,  the  historic  and  poetic  traditions  so  inspiring,  that 
we  returned  full  of  delight  with  the  marvellous  isle.  When  we 
expressed  this  enchantment  to  our  English  friends,  we  were 
questioned  about  the  conditions  of  travel,  and  forced  to  admit 
that  we  had  been  frozen  and  starved,  that  we  had  sought  sleep 
in  swamps  or  on  rocks,  that  the  Icelanders  lived  in  huts  scattered 
through  a  wilderness,  with  none  of  the  luxuries  and  few  even  of 
the  comforts  of  life.  Our  friends  passed  over  the  record  of  im- 
pressions to  dwell  on  the  record  of  physical  experiences,  and 
conceived  a  notion  of  the  island  totally  different  from  that  which 
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we  had  meant  to  convey.  We  perceived  too  late  how  much 
easier  it  is  to  state  tangible  facts  than  to  communicate  impres- 
sions. If  I  may  attempt  to  apply  the  analogy  to  the  United 
States  and  their  people,  I  will  say  that  they  make  on  the  visitor 
an  impresL^on  so  strong,  so  deep,  so  fascinating,  so  inwoven 
with  a  hundred  threads  of  imagination  and  emotion,  that  he 
cannot  hope  to  reproduce  it  in  words,  and  to  pass  it  on  undiluted 
to  other  minds.  With  the  broad  facts  of  politics  it  is  otherwise. 
These  a  traveller  can  easily  set  forth,  and  is  bound  in  honesty 
to  set  forth,  knowing  that  in  doing  so  he  must  state  much  that 
is  sordid,  much  that  will  provoke  unfavourable  comment.  The 
European  reader  grasps  these  tangible  facts,  and,  judging  them 
as  though  they  existed  under  European  conditions,  draws  from 
them  conclusions  disparaging  to  the  country  and  the  people. 
What  he  probably  fails  to  do,  because  this  is  what  the  writer  is 
most  likely  to  fail  in  enabling  him  to  do,  is  to  realize  the  exist- 
ence in  the  American  people  of  a  reserve  of  force  and  patriotism 
more  than  sufficient  to  sweep  away  all  the  evils  which  are  now 
tolerated,  and  to  make  the  politics  of  the  country  worthy  of  its 
material  grandeur  and  of  the  private  virtues  of  its  inhalitants. 
America  excites  an  admiration  which  must  be  felt  upon  the  spot 
to  be  understood.  The  hopefulness  of  her  people  communicates 
itself  to  one  who  moves  among  them,  and  makes  him  perceive 
that  the  graver  faults  of  politics  may  be  far  less  dangerous  there 
than  they  would  ^e  in  Europe.  A  hundred  times  in  writing  this 
book  have  I  been  disheartened  by  the  facts  I  was  stating :  a 
hundred  times  has  the  recollection  of  the  abounding  strength 
and  vitality  of  the  nation  chased  away  these  tremors. 

There  are  other  risks  to  which  such  a  book  as  this  is  neces- 
sarily exposed.  There  is  the  risk  of  supposing  that  to  be 
generally  true  which  the  writer  has  himself  seen  or  been  told, 
and  the  risk  of  assuming  that  what  is  now  generally  true  is 
likely  to  continue  so.  Against  the  former  of  these  dangers  he 
who  is  forewarned  is  forearmed :  as  to  the  latter  I  can  but  say 
that  whenever  I  have  sought  to  trace  a  phenomenon  to  its  causes 
I  have  also  sought  to  inquire  whether  these  causes  are  likely  to 
be  permanent,  a  question  which  it  is  well  to  ask  even  when  no 
answer  can  be  given.  I  have  attributed  less  to  the  influence  of 
democracy  than  most  of  my  predecessors  have  done,  believing 
that  explanations  drawn  from  a  form  of  government,  being  easy 
and  obvious,  ought  to  be  cautiously  employed.     Some  one  has 
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said  that  the  end  of  philosophy  is  to  diminish  the  number  of 
causes,  as  the  aim  of  chemistry  is  to  reduce  that  of  the  elemental 
substances.  But  it  is  an  end  not  to  be  hastily  pursued.  A  close 
analysis  of  social  and  political  phenomena  often  shows  us  that 
causes  are  more  complex  than  had  at  first  appeared,  and  that 
that  which  had  been  deemed  the  main  cause  is  active  only 
because  some  inconspicuous,  but  not  less  important,  condition  is 
also  present.  The  inquisition  of  the  forces  which  move  society 
is  a  high  matter ;  and  even  where  certainty  is  unattainable  it  is 
some  service  to  science  to  have  determined  the  facts,  and  correctly 
stated  the  problems,  as  Aristotle  remarked  long  ago  that  the  first 
step  in  investigation  is  to  ask  the  right  questions. 

I  have,  however,  dwelt  long  enough  upon  the  perils  of  the 
voyage :  it  is  now  time  to  put  to  sea.  We  shall  begin  with  a 
survey  of  the  national  government,  examining  its  nature  and 
describing  the  authorities  which  compose  it. 
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A  FEW  years  ago  the  American  Protestant  Episcopal  Church  was 
occupied  at  its  annual  Convention  in  revising  its  liturgy.  It  was 
thought  desirable  to  introduce  among  the  short  sentence  prayers  a 
prayer  for  the  whole  people  ;  and  an  eminent  New  England  divine 
proposed  the  words  **  0  Lord,  bless  our  nation."  Accepted  one 
afternoon  on  the  spur  of  the  moment,  the  sentence  was  brought 
up  next  day  for  reconsideration,  when  so  many  objections  were 
raised  by  the  laity  to  the  word  "nation,"  as  importing  too 
definite  a  recognition  of  national  unity,  that  it  was  dropped,  and 
instead  there  were  adopted  the  words  "0  Lord,  bless  these 
United  States." 

To  Europeans  who  are  struck  by  the  patriotism  and 
demonstrative  national  pride  of  their  transatlantic  visitors,  this 
fear  of  admitting  that  the  American  people  constitute  a  nation 
seems  extraordinary.  But  it  is  only  the  expression  on  its 
sentimental  side  of  the  most  striking  and  pervading  characteristic 
of  the  political  system  of  the  country,  the  existence  of  a  double 
government,  a  double  allegiance,  a  double  patriotism.  America 
— I  call  it  America  (leaving  out  of  sight  South  America,  Canada, 
and  Mexico),  in  order  to  avoid  using  at  this  stage  the  term 
United  States — America  is  i  Commonwealth  of  commonwealths, 
a  Republic  of  republics,  a  State  which,  while  one,  is  neverthe- 
less composed  of  other  States  even  more  essential  to  its  existence 
than  it  is  to  theirs. 

This  is  a  point  of  so  much  consequence,  and  so  apt  to  be 
misapprehended  by  Europeans,  that  a  few  sentences  may  be 
given  to  it. 

When  within  a  large  political  community  smaller  communities 
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aro  found  existing,  the  relation  of  the  smaller  to  the  larger 
usually  appears  in  one  or  other  of  the  two  following  forms. 
One  form  is  that  of  a  League,  in  which  a  number  of  political 
bodies,  be  they  monarchies  or  republics,  are  bound  together  so 
as  to  const'tute  for  certain  purposes,  and  especially  for  the 
purpose  of  common  defence,  a  single  body.  The  members  of 
such  a  composite  body  or  league  are  not  individual  men  but 
communities.  It  exists  only  as  an  aggregate  of  communities, 
and  will  therefore  vanish  so  soon  as  the  communities  Avhich 
compose  it  separate  themselves  from  one  another.  Moreover  it 
deals  with  and  acts  upon  these  communities  only.  With  the 
individual  citizen  it  has  nothing  to  do,  no  right  of  taxing  him, 
or  judging  him,  or  making  laws  for  him,  for  in  all  these  matters 
it  is  to  his  own  community  that  the  allegiance  of  the  citizen  is 
due.  A  familiar  instance  of  this  form  is  to  be  found  in  the 
Germanic  Confederation  as  it  existed  from  1815  till  18G6.  The 
Hanseatic  League  in  mediaeval  Germany,  the  Swiss  Confederation 
down  till  the  present  century,  are  other  examples. 

In  the  second  form,  the  smaller  communities  are  mere  sub- 
divisions of  that  greater  one  which  we  call  the  Nation.  They 
have  been  created,  or  at  any  rate  they  exist,  for  administrative 
purposes  only.  Such  powers  as  they  possess  are  powers 
delegated  by  the  nation,  and  can  be  overridden  by  its  will.  The 
nation  acts  directly  by  its  own  officers,  not  merely  on  the 
communities,  but  upon  every  single  citizen ;  and  the  nation, 
because  it  is  independent  of  these  communities,  would  continue 
to  exist  were  they  all  to  disappear.  Examples  of  such  minor 
communities  may  be  found  in  the  departments  of  modern  France 
and  the  counties  of  modern  England.  Some  of  the  English 
counties  were  at  one  time,  like  Kent  or  Dorset,  independent 
kingdoms  or  tribal  districts;  some,  like  Bedfordshire,  were 
artificial  divisions  from  the  first.  All  are  now  merelv  local 
administrative  areas,  the  powers  of  whose  local  authorities  have 
been  delegated  from  the  national  government  of  England.  The 
national  government  does  not  stand  by  virtue  of  them,  does  not 
need  them.  They  might  all  be  abolished  or  turned  into  wholly 
different  communities  without  seriously  aff'ecting  its  skucture. 

The  American  Federal  Eepublic  corresponds  to  neither  of 
these  two  forms,  but  may  be  said  to  stand  between  them.  Its 
central  or  national  government  is  not  a  mere  league,  for  it  does 
not  wholly  depend  on  the  component  communities  which  we  call 
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tho  States.  It  is  itself  a  commonwealth  as  well  as  a  union  of 
common  wealths,  because  it  claims  directly  tho  obedience  of  every 
citizen,  and  acts  immediately  upon  him  through  its  courts  and 
executive  oHicers.  Still  loss  are  the  minor  communities,  the 
States,  mere  subdivisions  of  tho  Union,  mere  creatures  of  the 
national  government,  like  tho  counties  of  England  or  the  depart- 
ments of  France.  They  have  over  their  citizens  an  authority 
which  is  thoir  own,  and  not  delegated  by  the  central  government. 
They  have  not  been  called  into  being  by  that  govorniuent.  Thoy 
existed  before  it.     They  could  exist  without  it. 

The  central  or  national  government  and  the  State  govern- 
ments may  bo  compared  to  a  largo  building  and  a  set  of  smaller 
buildings  standing  on  the  same  ground,  yet  distinct  from  each 
other.  It  is  a  combination  sometimes  soon  where  a  great  church 
has  been  erected  over  more  ancient  homes  of  worship.  First 
tho  soil  is  covered  by  a  number  of  small  shrines  and  chapels, 
built  at  ditlbrent  times  and  in  diilerent  styles  of  architecture, 
each  com})leto  in  itself.  Then  over  them  and  including  them  all 
in  its  spacious  fabric  there  is  reareil  a  new  pile  with  its  own 
loftier  roof,  its  own  walls,  which  may  perhaps  rest  on  and 
incorjHirato  the  walls  of  tho  older  shrines,  its  own  internal  plan.^ 
The  identity  of  tho  earlier  buildings  has  however  not  been 
obliterated ;  and  if  tho  later  and  larger  structure  Avoro  to 
disappear,  a  little  repair  would  enable  them  to  keep  out  wind 
and  weather,  and  bo  again  wiiat  thoy  once  wero^  distinct  and 
separate  ediiices.  So  tho  American  States  are  now  all  inside  the 
Union,  and  have  all  become  subordinate  to  it.  Yet  tho  Union 
is  more  than  an  aggregate  of  States,  and  the  States  are  more 
than  parts  of  tho  Union.  It  might  be  destroyed,  and  thoy, 
adding  a  few  further  attributes  of  power  to  those  they  now 
possess,  might  survive  as  independent  self-governing  com- 
nmnities. 

This  is  tho  cause  of  that  immense  complexity  Avhich  startles 
and  at  first  bewilders  tho  student  of  American  institutions,  a 
complexity  which  makes  American  history  and  current  American 
politics  so  dillicult  to  tho  European  who  finds  in  them  phenomena 
to  which  his  OAvn  experience  supplies  no  parallel.  There  are 
two  loyalties,  two  patriotisms ;  and  tho  lesser  patriotism,  as  tho 


*  I  lid  not  profess  to  indicate  auy  otio  bviildiug  which  exactly  corresponds  to 
what  I  have  attomptod  to  describe,  l)\it  there  lU'o  several  both  in  Italy  and  iu 
Egypt  that  sconi  to  justify  tho  simile. 


(•II AT.    II 


TIIK  NATION  AND  TIIK  STATES 


15 


iiuidoiit  in  llio  Kpisco])al  Convontioti  shows,  is  joalous  o{  \\w 
greater.  There  are  two  jiovernnieiits,  covering  the  same  grouiul, 
commamling,  with  equally  direct  authority,  the  obedience  of  the 
same  citizen. 

The  casual  reader  of  American  ]iolitical  intelligence  in 
European  newspapers  is  not  stiiick  by  this  phenomenon,  because 
State  politics  and  State  allairs  generally  are  seldom  noticed  in 
Europe.  Even  the  traveller  who  visits  America  does  not  realize 
its  importance,  liecause  the  things  that  meet  his  cyo  are  super- 
iicially  similar  all  over  the  continent,  and  that  which  Europeans 
call  the  machinery  of  government  is  in  America  conspicuous 
chiefly  by  its  absence.  But  a  due  com])rehension  of  this  double 
organization  is  the  first  aiul  indispensable  step  to  the  comprehen- 
sion of  American  institutions:  as  the  eloborate  devices  whereby 
the  two  systems  of  goverinnent  are  kept  from  clashing  are  the 
most  curious  subj\>ct  of  study  which  those  in.^titutions  ju'csent. 

How  did  so  complex  a  system  arise,  and  what  influences  have 
moulded  it  into  its  j)resent  form  '(  This  is  a  question  which 
caiuiot  be  answered  without  a  few  words  of  historical  re(ros])ect. 
I  am  sensible  of  the  danger  of  straying  into  history,  and  the 
more  anxious  to  avoid  this  danger,  because  the  task  of  describing 
American  institutions  as  they  now  exist  is  more  than  sufliciently 
heavy  for  one  writer  and  one  book.  But  an  outluie,  a  brief  and 
plain  outline,  of  the  events  which  gave  birth  to  the  Federal 
system  in  America,  and  which  have  nurtured  national  feeling 
without  extinguishing  State  feeling,  seems  the  most  natural 
introduction  to  an  account  of  the  present  (\institution,  and 
may  dispense  with  the  neeil  for  subsi  quent  ex]ilanations  and 
digressions.  It  is  the  only  excursion  into  the  historical  domain 
which  1  shall  have  to  ask  the  reader  to  make. 
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WiiKN  ill  tlio  reign  of  Goorgo  III.  troubles  arose  between 
iMigland  and  her  North  American  colonists,  there  existed  along 
the  easten\  coast  of  the  Atlantic  thirteen  little  coninnunties,  the 
largest  of  which  (Virginia)  had  not  nmch  more  than  h;df  a 
million  of  people,  and  the  total  poptdation  of  which  did  not 
reach  three  millions.  All  owned  allegi.iiico  to  the  British 
Crown,  all,  except  Connecticut  and  Rhode  Island,  received  their 
governors  from  the  Crown;  in  all,  causes  were  carried  by  r[>j)c,il 
from  the  colonial  courts  to  the  English  Pri'  y  Council.^  Acts  of 
the  British  Barliament  ran  there,  as  they  now  run  in  the  British 
colonies,  whenever  exi)ressed  to  have  that  etl'ect,  and  could 
overrule  such  laws  as  the  colonies  might  make.  ]iut  i)ractically 
each  colony  was  a  self-governing  commonwealth,  left  to  manage 
its  own  alVairs  with  scarcely  any  interference  from  home.  Each 
had  its  legislature,  its  own  statutes  adding  to  or  modifying  the 
English  conunon  law,  its  local  cor])orate  life  and  traditions,  with 
no  small  local  pride  in  its  own  history  and  institutions,  super- 
added to  the  })ride  of  forming  part  of  the  English  race  and  the 
i:;reat  free  British  realm.  Between  the  various  colonies  there  was 
110  other  political  connection  than  that  which  arose  from  their 
all  belonging  to  this  race  and  realm,  so  that  the  inhabitants  of 
each  enjoyed  in  every  one  of  the  others  the  rights  and  privileges 
of  ]]ritish  subjects. 

When  the  oppressive  measures  of  the  home  government  roused 
the  colonies,  they  naturally  sought  to  organize  their  rcsifitance  in 


*  Tn  Rhode  Islaiul  no  appeal  seoms  to  have  lain  to  the  Crown,  and  tlie  power  of 
letrislation  was  by  the  charters  of  10 13  ami  1663  left  to  the  colony  with  the 
proviso  only  tliat  the  laws  sIkuiUI  be  agreeable  to  those  of  England  "  as  near  as 
may  be,  considering  the  nature  and  eonstitntion  of  the  place  and  people. " 
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common.^  Singly  tlicy  wf)uld  have  Ixmmi  ;ui  easy  )>rey,  for  it  was 
long  doubtful  whether  even  in  combination  tlnsy  couKi  make 
head  against  regular  armies.  A  congress  of  delegates  (rom  nine 
colonies  held  at  New  York  in  17()5  was  followed  by  another  at 
IMiilndelphia  in  ITT'I,  at  which  twelve  were  lopresented,  which 
called  itself  Coi\tinental  (for  the  name  American  had  not  yet 
become  established),-  and  spoke  in  the  name  of  "tho  good  pe(jj)lo 
of  those  colonies,"  tho  first  assertion  of  a  sort  of  national  unity 
among  tho  English  of  America.  This  congress,  in  which  from 
177.1  onwards  all  tho  colonies  were  rcprestnitod,  was  a  merely 
revolutionary  body,  called  into  existence  by  the  war  with  tho 
mother  country.  Hut  in  1770  it  declared  tho  indepondenco  of 
tho  colonies,  and  in  1777  it  gave  itself  a  new  legal  character  by 
framing  tho  "Articles  of  Confederation  and  Perpetual  Union, "^ 
whereby  the  thirteen  States  {as  they  now  called  themselves)  en- 
tered into  a  "firm  lenguo  of  fricndshi[)"  with  esich  other,  ollen- 
sive  and  defensive,  while  declaring  that  "each  State  retains  its 
sovereignty,  freedom,  and  indei)endenco,  aiid  every  })ower,  juris- 
diction, and  right  which  is  not  by  this  Conf(;deration  'jx})ressly 
delegated  to  the  Uiu'ted  Stiites  in  Congress  assembled." 

This  Confederation,  which  was  not  ratified  by  all  tho  States 
till  1781,  Wiis  rather  a  league  than  a  national  govennnent,  for  it 
{jossessed  no  central  authority  exce])t  iiii  assembly  in  which 
every  State,  tho  largest  and  tho  smallest  alike,  had  one  vote,  and 
this  authority  had  no  jurisdiction  over  the  individual  citizens. 
There  was  no  Federal  executive,  no  Federal  judiciary,  no  means 
of  raising  money  except  by  tho  contributions  of  tho  States,  con- 
tributions which  they  were  slow  to  render,  no  power  of  compel- 
ling the  obedience  either  of  States  or  individu.ds  to  the  commands 
of  Congress.  The  ])lan  corresponded  to  the  wishes  of  tho  colon- 
ists, w])o  did  not  yet  deem  themselves  a  nation,  and  who  in  their 
struggle  against  the  power  of  tho  British  Crown  were  resolved  to 
set  over  themselves  no  othei-  ])ower,  not  even  one  of  their  ow^n 
:iioosing.     But  it  worked  badly  even  while  tho  struggle  lasted, 

'  Tlicre  liiid  bci'ii  a  congress  of  dclegalcs  from  seven  culonies  at  Alljany  in  17.')4 
to  deliberate  on  measures  relative  to  tlie  impending  war  witli  France,  but  this,  of 
course,  took  jjlaco  with  the  sanction  of  the  mother  country,  .'uid  was  ii  jmrely 
temporary  measure. 

-  In  the  earlier  i)art  of  last  century  the  name  "  American  "  seems  to  have  d(;- 
noted  the  native  Indians,  as  it  does  in  Wesley's  hymn  "The  dark  Americans  con- 
vert."    The  War  of  Inde|)eiidenco  gave  it  its  present  meaning. 

^  See  these  Articles  in  the  Appendix  at  the  end  of  this  volume. 
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atid  after  tlio  iinmodiiito  (liinfi:;or  from  Enc^laiul  had  })oon  removed 
by  the  ])eaco  of  1783,  it  workcul  still  worse,  and  Avas  in  fact,  as 
Wasliiiijfton  said,  no  better  than  aiiardiy.  The  States  were  in- 
dillerent  to  (J()ni;;ross  and  their  connnon  concerns,  so  indifl'erenu 
that  it  was  fonnd  diHicnlt  to  procure  a  quorum  of  States  for 
weeks  or  oven  montlis  after  the  day  fixed  for  mcetuig.  Congress 
w^as  impotent,  and  conniianch'd  respect  as  little  as  o1)edicnco. 
Much  distress  ])revailed  in  Ihe  trading  States,  and  the  crude 
attempts  wliidi  some  legislatures  made  to  remedy  the  depression 
by  emitting  inconvertible  paper,  l>y  constituting  other  articles 
than  the  precious  metals  legal  tender,  and  by  impeding  the  re- 
covery of  debts,  aggravated  the  e\il,  and  in  several  instances  led 
to  seditious  outbreaks.'  'Vho  foi-tunes  of  the  country  seemed  at 
a  lower  ebb  than  even  durinii;  the?  war  with  England. 

Sad  experience  of  their  internal  ditliculties,  and  of  the  con- 
tempt with  wliich  foreign  governments  treated  them,  at  last 
produced  a  feeling  that  some  iirmer  and  closer  union  was  needed. 
A  convention  of  delegates  from  five  States  met  at  Annapolis  in 
Maryland  in  178G  to  discuss  methods  of  enabling  Congress  to 
regulate  commerce.  It  drew  up  a  rei)ort  which  condemned  the 
existing  state  of  things,  declared  that  reforms  were  necessary,  and 
suggested  a  further  general  convention  in  the  following  year  to 
consider  the  condition  of  the  Union  and  the  needed  amendments 
in  its  Constitution.  Congress,  to  which  the  report  had  been 
presented,  approved  it,  and  recommended  the  States  to  send 
delegates  to  a  convention,  which  should  "revise  the  Articles  of 
Confederation,  aud  report  to  Congress  and  the  several  legisla- 
tures such  alterations  and  provisions  therein  as  shall,  when  agreed 
to  in  Congress  and  confirmed  by  the  States,  render  the  Federal 
Constitution  adequate  to  the  exigencies  of  government  and  the 
})rcservation  of  the  Union." '-^ 


*    1 


1  Rhode  Island  was  the  most  conspicuous  oflonder.  This  singular  little  com- 
monwealth, whose  area  is  1085  squai'e  miles  (less  than  that  of  Ayrshire  or  An- 
trim), is  of  all  the  American  States  that  wliieh  has  furnished  the  most  abundant 
analogies  to  the  Greek  rcjiuhlies  of  antiquity,  and  which  best  deserves  to  have  its 
annals  treated  of  by  a  philosophic  historian.  A  curious  feature  in  its  politics  is 
the  l're(pient  hostility  of  the  aj^'icultural  party  in  the  country  to  the  commercial 
population  in  the  towns  which  was  at  its  heii^ht  in  178S.  Hy  making  herself  au 
alarming  example  of  what  the  unbridled  rule  of  tlic  multitude  may  come  to, 
Uliode  Island  did  much  to  bring  the  othei  States  to  adopt  that  Federal  Constitu- 
tion which  she  was  lierself  the  last  to  accept.  See  the  remarks  of  Mr.  M.  Smith, 
Elliot's  Debates,  ii.  3:55. 

"  The  insurrection  then  raging  in  Massachu.sutts  may  have  helped  to  stimulate 
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The  Convention  thus  summoned  met  at  IMiiladelphia  on  the 
14th  May  1787,  became  com}>etent  to  proceed  to  business  on 
May  2r)th,  when  seven  States  were  rcpreseiit(!d,  and  chose  Oeorgo 
Washington  to  ])resi(le.^  Delegates  atiended  from  every  State 
but  Rhode  Island,  and  these  delegates,  unlike  those  usually  sent 
to  Congress,  were  the  leading  men  of  the  country,  influential  in 
their  several  States,  and  now  hlled  with  a  sense  of  the  need  for 
comprehensive  reforms.  The  instructions  they  had  received 
limited  their  authority  to  the  revision  of  the  Articles  of  Con- 
federation and  th(  proposing  to  Congress  and  the  State  legisla- 
tures such  improvements  as  were  requiied  therein.''^  But  with 
admirable  boldness,  boldness  doubly  admirable  in  Englishmen 
and  lawyers,  the  majority  ultimately  resolved  to  disregard  these 
restrictions,  and  to  prepare  a  wholly  nc^v  Constitution,  to  be  con- 
sidered and  ratifietl  neither  by  Congress  nor  by  the  State  legisla- 
tures, but  by  the  peoples  of  the  several  States. 

This  famous  assembly,  which  consisted  of  fifty-five  delegates, 

thirty-nine  of  whom  signed  the  Constitution  which  it  drafted,  .sat 

nearly  five  months,  and  expended  upon  its  work  an  amount  of 

Congress  to  prompt  action,  for  it  revealed  tlie  want  of  .strength  in  the  State 
governments. 

Mr.  Justice  Miller  remarks  witli  reference  to  the  ori^^in  of  the  Annapolis  Con- 
vention, "It  is  not  a  little  remarkable  that  the  sugi^estion  which  finally  led  to  the 
relief,  without  which  as  a  nation  wo  nmst  soon  have  j)erishe(l,  strongly  siijiiiorts 
tlie  philosophical  maxim  of  modern  times,  that  of  all  the  agencies  of  civilization 
and  progress,  commerce  is  the  most  ellicient.  Wiiat  ovr  deranged  liriances,  our 
discreditable  failure  to  pay  our  debts,  and  the  sull'erings  of  our  soldiers,  could  not 
force  the  several  States  to  attempt,  was  brouglit  about  by  a  desire  to  Ije  released 
from  tlie  evils  of  an  unregulated  and  burdensome  commercial  intei'course." — 
Memorial  Oration  at  the  celeliration  of  the  hundredth  anniversary  of  the  proirml- 
gatioii  of  the  Constitution,  17th  Sept.  1887. 

^  For  some  remarks  on  Constitutional  Conventions  in  the  United  States  see 
the  note  to  this  chapter  at  the  end  of  this  volume. 

"  It  was  strongly  urged  when  the  draft  Constitution  came  up  for  ratification  in 
t]\,e  State  Conventions  that  the  I'hilatleljihia  Convention  had  no  power  to  do  more 
than  amend  the  Articles  of  Confeileration.  To  these  objections  Mr.  Wilson  of 
Pennsylvania  made  answer  as  lollows  : — "The  business  we  are  tohl  which  was  in- 
trusted to  the  late  Convention  was  merely  to  amend  the  present  Articles  of  Con- 
federation. This  observation  has  been  frequently  made,  and  has  often  brought 
to  my  nund  a  story  that  is  related  of  Mr.  Pope,  who  it  is  well  known  was  not  a 
little  deformed.  It  was  customary  for  him  to  use  this  jihrasc,  'God  mend  me,' 
when  any  little  accident  hi'ppened.  One  evening  a  link  boy  was  lighting  1dm 
along,  and  conung  to  a  gutter  the  boy  jumjied  nimltly  over  it.  Mr.  Pope  called 
to  him  to  turn,  adding  'God  mend  me  ! '  The  arch  rogue,  turning  to  light  him, 
looked  at  him  and  repeated  'God  mend  you!  He  wimld  sooner  make  half  a 
dozen  new  ones.'  This  would  ajtply  to  the  present  Confederation,  for  it  would  be 
easier  to  make  another  than  to  amend  this." — Elliot's  Debates,  Pennsylvania  Con- 
vention, vol.  ii.  p.  472. 
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labour  and  tliout^ht  commensurate  with  the  magnitude  of  the 
task  and  the  splendour  of  the  result.  The  debates  were  secret/ 
and  fortunately  so,  for  criticism  from  without  might  have  im- 
perilled a  work  which  seemed  repeatedly  on  the  point  of  break- 


ing 


down, 


so 


great 


were  the  dithcultios  encountered  from  the 


divermcnt  sentiments  and  interests  of  different  narts  of  the 
country,  as  well  as  of  the  larger  and  smaller  States.^  The  re- 
cords of  the  Convention  were  left  in  the  hands  of  Washington, 
who  in  1796  deposited  them  in  the  State  Department.  In  1819 
they  were  published  along  with  the  notes  of  the  discussions  kept 
by  James  Madison  (afterwards  twice  I'resident),  who  had  proved 
himself  one  of  the  ablest  and  most  useful  members  of  the  body. 
From  these  official  records  and  notes  ^  the  history  of  the  Conven- 
tion has  been  ^vritten,  and  may  be  found  in  the  instructive 
volumes  of  Mr.  G.  T.  Curtis  and  of  Mr.  George  Bancroft,  now 
the  patriarch  of  American  literature. 

It  is  hard  to-day,  even  for  Americans,  to  realize  how  enormous 
those  ditliculties  were.  The  Convention  had  not  only  to  create 
de  novo,  on  the  most  slender  basis  of  pre-existing  national  institu- 
tions, a  national  government  for  a  widely  scattered  people,  but 
they  had  in  doing  so  to  respect  the  fears  and  jealousies  and  appar- 
ently irreconcilable  interests  of  thirteen  separate  commonwealths, 
to  all  of  whose  governments  it  was  necessary  to  leave  a  sphere 
of  action  wide  enough  to  satisfy  a  deep-rooted  local  sentiment, 
yet  not  so  wide  as   to  imperil  national  unity.^     Well   might 

^  The  fact  that  the  counti'v  did  not  complain  of  this  secrecy  is  the  best  proof 
of  the  ooiilidence  felt  iu  the  members  of  the  Conveutlou. 

-  Benjamin  Franklin,  who  was  one  of  the  delegates  from  Pennsylvania  (being 
then  eighty-one  years  of  age),  was  so  mncli  distressed  at  the  dilliculties  which 
arose  and  the  prospect  of  failure  that  he  proposed  that  the  Convention,  as  all 
human  means  of  obtaining  agreement  seemed  to  be  useless,  should  open  its  meet- 
ings with  prayer.  The  suggestion,  remarkable  as  coming  from  one  so  well  known 
for  his  sceptical  opinions,  might  have  been  adopted  but  for  the  fear  that  the  out- 
side public  might  tlms  learn  how  grave  the  position  of  affairs  was.  The  original 
of  Fraidiliu's  proposition,  ^vritten  in  his  own  still  clear  ami  firm  hand,  with  his 
note  stating  tliat  only  three  or  four  agreed  with  him,  is  preserved  in  the  State  De- 
partment at  Washington,  where  may  be  also  seen  the  original  draft  of  the  Consti- 
tution with  the  signatures  of  the  thirty-nine  delegates. 

3  They  are  printed  iu  the  work  called  Elliot's  Debates  (Philadelphia,  1861), 
which  also  contains  the  extremely  interesting  debates  in  some  of  the  State  Con- 
ventions which  ratified  the  Constitution. 

*  The  nearest  parallels  to  such  a  Federal  Union  as  that  formed  in  1789  were 
then  to  be  found  in  the  Achtcan  and  Lycian  Leagues,  ■whicii,  however,  were  not 
mere  leagues,  but  federated  nations.  Both  are  referred  to  by  the  authors  of  the 
Federalist  (see  post),  but  their  knowledge  was  evidently  scanty.  The  acuteness  of 
James  Wilson  hud  perceived  that  the  two   famous  confederations  of  modern 
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Hamilton  say  :  "  The  establishment  of  a  Constitution,  in  time  of 
profound  peace,  by  the  voluntary  consent  of  a  whole  people,  is 
a  prodig}''  to  the  completion  of  which  I  look  forward  >vith 
trembling  r.nxiety."  ^ 

It  was  flven  a  disputable  point  whether  the  colonists  were 
already  a  nation  or  oidy  the  raw  material  out  of  which  a  nation 
might  be  formed.^  There  were  elements  of  unity,  there  were 
also  elements  of  diversity.  All  spoke  the  same  language.  All, 
except  a  few  descendants  of  Dutchmen  and  Swedes  in  New 
York  and  Delaware,  some  Germans  in  Pennsylvania,  some 
children  of  French  Huguenots  in  New  England  and  the  middle 
States,  belonged  to  the  same  race.*  All,  except  some  Roman 
Catholics  in  Maryland,  professed  the  Protestant  religion.  All 
were  governed  by  the  same  English  Comm.on  Law,  and  prized 
it  not  only  as  the  bulwark  which  had  sheltered  their  forefathers 
from  the  oppression  of  the  Stuart  kings,  but  as  the  basis  of  their 
more  recent  claims  of  right  against  the  encroachments  of  George 
III.  and  his  colonial  othcers.  In  ideas  and  habits  of  life  there 
was  less  similarity,  but  all  were  republicans,  managing  their 
affairs  by  elective  legislatures,  attached  to  local  self-government, 
and  animated  by  a  common  pride  in  their  successful  resistance 

Europe  did  not  supply  a  model  for  America.  He  observed  in  the  Pennsylvania 
Convention  of  1788  :  "The  Swiss  cantons  are  connected  only  by  alliances.  The 
United  Netherlands  are  indeed  an  assemblage  of  societies  ;  but  tliis  assemblage 
constitutes  no  new  one,  and  therefore  it  does  not  correspond  with  the  full  defini- 
tion of  a  Confederate  Republic." — Elliot's  Debates,  vol.  ii.  p.  422.  Tlie  Swiss 
Confederation  has  now  become  a  Republic  at  once  Federal  and  national,  coming  in 
most  respects  very  near  to  its  American  model. 

^  Federalist,  No.  Ixxxv.  He  quotes  the  words  of  David  Hume  {Essays  ;  "  The 
Rise  of  Arts  and  Sciences ") :  "  To  balance  a  large  State  or  society,  whether 
monarchical  or  republican,  on  general  laws,  is  a  work  of  so  great  difficulty  that  no 
human  genius,  however  comprehensive,  is  able  by  the  mere  dint  of  reason  and  re- 
flection to  effect  it.  The  judgments  of  many  must  unite  in  the  work  :  experience 
must  guide  their  labour  ;  time  must  bring  it  to  perfection  ;  and  the  feeling  of  in- 
conveniences must  correct  the  mistakes  whi-^h  tliey  inevitably  fall  into  in  their 
first  trials  and  experiments."  Words  strikingly  verified  in  the  history  of  the 
United  States  from  1777  downwards. 

^  Mr.  Wilson  said  in  the  Pennsylvania  Convention  of  1787:  "By  adopting 
this  Constitution  we  shall  become  a  nation  ;  we  are  not  now  one.  We  shall  form 
a  national  character  :  we  are  now  too  dependent  on  others."  He  proceeds  with  a 
remarkable  prediction  r  f  tlie  influence  wliich  American  freedom  would  exert  upon 
the  Old  World.— Elliot's  Debates,  vol.  ii.  p.  .^)26, 

^  The  Irish,  a  noticeable  element  in  North  Carolina  and  parts  of  Pennsylvania, 
Virginia,  and  New  Hampshire,  were  not  Catholic  Celts  but  Scoto-Irish  Presby- 
terians from  Ulster,  who,  animated  by  resentment  at  the  wrongs  and  religious 
persecution  they  had  suffered  at  home,  had  been  among  the  foremost  combatants 
in  the  Revolutionary  Wa/. 
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to  England,  which  they  then  hated  with  a  true  fiimily  hatred, 
a  hatred  to  which  her  contemptuous  treatment  of  them  added 
a  sting. 

On  the  other  hand  their  geographical  position  made  com- 
munication very  difficult.  The  sea  was  stormy  in  winter,  the 
roads  were  bad,  it  took  as  long  to  travel  by  land  from  Charleston 
to  Boston  as  to  cross  the  ocean  to  Europe,  nor  was  the  journey 
less  dangerous.  The  wealth  of  some  States  consisted  in  slaves  ; 
of  others  in  flapping ;  while  in  others  there  was  a  population  of 
small  farmers,  characteristically  attached  to  old  habits.  Manu- 
factures had  hardly  begun  to  exist.  The  sentiment  of  local 
independence  showed  itself  in  intense  suspicion  of  any  external 
authority ;  and  mos':  parts  of  the  country  were  so  thinly  peopled 
that  the  inhabitants  had  lived  practically  without  any  govern- 
ment, and  thought  that  in  creating  one  they  would  be  forging 
fetters  for  themselves.  But  while  these  diversities  and  j  jilousies 
made  union  difficult,  two  dangers  were  absent  which  have  beset 
the  framers  of  constitutions  for  other  nations.  There  were  no 
reactionary  conspirators  to  be  feared,  for  every  one  prized 
liberty  and  equality.  There  were  no  questions  between  classes, 
no  animosities  against  rank  and  Avealth,  for  rank  and  wealth  did 
not  exist. 

It  was  inevitable  under  such  circumstances  that  the  Constitu- 
tion, while  aiming  at  the  establishment  of  a  durable  central 
power,  should  pay  great  regard  to  the  existing  centrifugal  forces. 
It  was  and  remains  what  its  authors  styled  it,  eminently  an 
instrument  of  compromises;  it  is  perhaps  the  most  successful 
intance  in  history  of  what  a  judicious  spirit  of  compromise  may 
effect.^  Yet  out  of  the  points  which  it  was  for  this  reason 
obliged  to  leave  unsettled  there  arose  fierce  controversies,  which 
after  two  generations,  when  accumulated  irritation  and  incurable 
misunderstanding  had  been  added  to  the  force  of  material 
interests,  burst  into  flame  in  the  AYar  of  Secession. 

The  draft  Constitution  was  submitted,  as  its  last  article 
provided,  to  conventions  of  the  several  States  (i.e.  bodies  speci- 

^  Hamilton  observed  of  it  in  1788  :  "  The  result  of  the  deliberations  of  all 
collective  bodies  must  uecessarily  be  a  compound  as  well  of  the  errors  and 
prejudices  as  of  the  good  sense  and  wisdom  of  the  individuals  of  whom  they  are 
composed.  The  compacts  which  are  to  embrace  thirteen  distinct  States  in  a 
common  bond  of  amity  and  union  must  as  necessarily  be  a  compromise  of  as 
many  dissimilar  interests  and  inclinations.  How  can  perfection  spring  from  such 
materials?" — Federalist,  No.  Ixxxv. 
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ally  chosen  by  the  })eople  for  the  purpose)  for  ratitication.  It 
was  to  come  into  etl'ect  as  soon  as  nine  States  had  ratified,  the 
effect  of  which  would  have  been,  in  case  the  remaining  States, 
or  any  of  them,  had  rejected  it,  to  leave  such  States  standing 
alone  in  the  world,  since  the  old  Confederation  was  of  course 
superseded  and  annihilated.  Fortunately  all  the  States  did 
eventually  rat'fy  the  new  Constitution,  but  two  of  the  most 
important,  Virginia  and  New  York,^  did  not  do  so  till  the 
middle  of  1788,  after  nine  others  had  already  accepted  it;  and 
two,  North  Carolina  and  Rhode  Island,  at  first  refused,  and  only 
consented  to  enter  the  new  Union  more  than  a  year  later,  when 
the  government  it  had  created  had  already  come  into  operation.- 
There  was  a  struggle  everywhere  over  the  adoption  of  the 


Constitution,   a   struggle  which 


gave 


birth    to   the    two 


great 


parties  that  for  many  years  divided  the  American  peoi)le.  The 
chief  source  of  hostility  was  the  belief  that  a  strong  central 
government  endangered  both  the  rights  of  the  States  and  the 
liberties  of  the  individual  citizen.  Freedom,  it  was  declared, 
would  perish,  freedom  rescued  from  George  III.  would  perish  at 
the  hands  of  her  own  children.^  Consolidation  (for  the  word 
centralization  had  not  yet  been  invented)  would  extinguish  the 
State  governments  and  the  local  institutions  they  i)rotected. 
The  feeling  was  very  bitter,  and  in  some  States,  notably  in 
Massachusetts  and  New  York,  the  majorities  were  dangerously 
narrow.  Had  the  decision  been  left  to  what  is  now  called  "  the 
voice  of  the  people,"  that  is,  to  the  mass  of  the  citizens  all  over 
1        the  country,  voting  at  the  polls,  the  voice  of  the  people  would 

^  Virginia  was  then  much  tlie  largest  Scate  (population  in  1790,  747,610). 
New  York  was  reckoned  among  the  smaller  States  (population  340,120)  hut  her 
central  geographical  position  made  hei'  adhesion  extremely  important. 

2  Mr.  Justice  Miller  observes  that  the  refusal  of  Rhode  Island  seems  to  have 
been  largely  due  to  her  desire  that  "  her  superior  advantages  of  location,  and  the 
possession  of  what  was  then  supposed  to  he  the  host  harbour  on  the  Atlantic 
coast,  should  not  be  subjected  to  the  control  of  a  Congi-es.:'  which  was  by  that 
instrument  expressly  authorized  to  regulate  conmierce  with  fr^reign  nations,  and 
provide  that  no  preference  should  be  given  to  the  ports  of  any  State." — Memorial 
Oration,  ut  sitpra. 

3  In  the  Massachusetts  Convention  of  17S8  Mr.  Nason  delivered  himself  of 
the  following  pathetic  appeal:  "And  here,  sir,  I  beg  the  indulgence  of  this 
honourable  body  to  iiermit  me  to  make  a  short  apostrophe  to  Liberty.  0  Liberty, 
thou  greatest  good  !  thou  fairest  property  !  with  thee  I  wish  to  live — with  theo 
I  wish  to  die  !  Pardon  me  if  I  drop  a  tear  on  the  peril  to  which  she  is  ex- 
posed. I  cannot,  sir,  see  this  highest  of  jewels  tarnished  —  a  jewel  worth  ten 
thousand  worlds  ;  and  shall  we  part  with  it  so  soon?  Oh  no." — Elliot's  Debates, 
ii.  133. 
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probably  have  pronounced  against  the  Constitution.^  But  this 
modern  mt*^ho(l  of  taking  the  popular  verdict  had  not  been 
invented.  Tho  question  was  referred  to  conventions  in  the 
several  States.  The  con'"  ntions  were  composed  of  able  men, 
who  listened  to  weighty  arguments,  and  were  themselves  in- 
fluenced by  the  authority  of  their  leaders.  The  judgment  of 
the  wise  prevailed  over  the  prepossessions  of  the  multitude. 
Yet  this  judgment  would  hardly  have  prevailed  but  for  a  cause 
which  is  apt  to  be  now  overlooked.  This  was  the  dread  of 
foreign  powers.^  The  United  States  had  at  that  time  two 
European  monarchies,  Spain  and  England,  as  its  neighbours  on 
the  American  continent.  France  had  lately  held  territories  to 
the  north  of  them  in  Canada,  and  to  the  south  and  west  of  them 
in  Louisiana.^  She  had  been  their  ally  against  England,  she 
became  in  a  few  years  again  the  owner  of  territories  west  of 
the  Mississippi.  The  fear  of  foreign  interference,  the  sense 
of  weakness,  both  at  sea  and  on  land,  against  the  military 
monarchies  of  Europe,  was  constantly  before  the  rriiijd  of 
American  statesmen,  and  made  them  anxious  to  secure  at  all 
hazards  a  national  government  capable  of  raising  an  army  and 
navy,  and  of  speaking  with  authority  on  behalf  of  the  new 
republic.  It  is  remarkable  that  the  danger  of  European  aggres- 
sion or  complications  was  far  more  felt  in  the  United  States 
from  1783  do\\Ti  till  about  1820,  than  it  has  been  during  the 
last  half  century  when  steam  has  brought  Europe  five  times 
nearer  than  it  then  was. 

Several  of  the  conventions  which  ratified  the  Constitution 
accompanied  their  acceptance  with  an  earnest  recommendation 
of  various  amendments  to  it,  amendments  designed  to  meet  the 
fears  of  those  who  thought  that  it  encroached  too  far  upon  the 
liberties  of  the  people.    Some  of  these  were  adopted,  immediately 

^  Especially  if  the  question  had  lieen  voted  on  everywhere  upon  the  same  day. 
The  later  decisions  in  doubtful  States  were  influenced  by  the  approval  which  other 
States  had  already  given. 

^  The  other  chief  cause  was  the  economic  distress  and  injury  to  trade  conse- 
quent on  the  disorganized  condition  of  several  States.  See  the  observations  of 
Mr.  Wilson  in  the  Pennsylvania  Convention  (Elliot's  Debates,  ii.  524).  He  shows 
that  the  case  was  one  of  necessity,  and  winds  up  with  the  remark,  "The  argument 
of  necessity  is  the  patriot's  defence  as  well  as  the  tyrant's  plea." 

^  The  vast  territory  then  called  Louisiana  was  transferred  by  France  to  Spain 
in  1762,  but  Spanish  government  was  not  established  there  till  1789.  It  was 
ceded  by  Spain  to  France  in  1800,  and  purchased  by  the  United  States  from 
Napoleon  in  1803.  Spain  held  Florida  from  its  discovery  till  1819,  when  she 
sold  it  to  the  United  States, 
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after  the  original  instrument  had  come  into  force,  l)y  the  method 
it  prescribes,  viz.  a  two-thii-ds  majority  in  Congress  and  a 
majority  in  three-fourths  of  the  States.  They  are  the  amend- 
ments of  1791,  ten  in  num])cr,  and  they  constitute  what  the 
Americans,  following  a  venerable  J^nglish  precedent,  call  a  Bill 
or  Declaration  of  Rights. 

The  Constitution  of  1789^  deserves  the  veneration  -vvith 
which  the  Americans  have  been  accustomed  to  regard  it.  It  is 
true  that  many  criticisms  have  been  passed  upon  its  arrange- 
ment, upon  its  omissions,  upon  the  artificial  character  of  some  of 
the  institutions  it  creates,  liecognising  slavery  as  an  institution 
existing  in  some  States,  and  not  expressly  negativing  the  right 
of  a  State  to  withdraw  from  the  Union,  it  has  been  charged 
■with  having  contained  the  germ  of  civil  war,  though  that  germ 
took  seventy  years  to  come  to  maturity.  And  whatever  success 
it  has  attained  must  be  in  large  measure  ascribed  to  the  political 
genius,  ripened  by  long  experience,  of  the  Anglo-American  race, 
by  whom  it  has  been  worked,  and  who  might  have  managed  to 
work  even  a  worse  drawn  instrument.  Yet,  after  all  deductions, 
it  ranks  above  every  other  written  constitution  for  the  intrinsic 
excellence  of  its  scheme,  its  adaptation  to  the  circumstances  of 
the  people,  the  simplicity,  brevity,  and  precision  of  its  language, 
its  judicious  mixture  of  definiteness  in  principle  with  elasticity 
in  details.  2  One  is  therefore  induced  to  ask,  before  proceeding 
to  examine  it,  to  what  causes,  over  and  above  the  capacity  of 
its  authors,  and  the  patient  toil  they  bestowed  upon  it,  these 
merits  are  due,  or  in  other  words,  what  were  the  materials  at 
the  command  of  the  Philadelphia  Convention  for  the  achieve- 
ment of  so  great  an  enterprise  as  the  creation  of  a  nation 
by   means  of   an  instrument  of   government.      The  American 

^  It  is  hard  to  say  whether  one  ought  to  call  the  Constitution  after  the  year 
1787,  when  it  was  drafted,  or  the  year  1788,  when  it  was  accepted  by  the  re- 
quisite number  of  States,  or  the  year  1789,  when  it  took  full  effect,  the  Congress 
of  tlie  Confederation  having  fixed  the  first  Wednesday  in  March  in  that  year  as 
the  day  when  it  should  come  into  force.  Tlie  year  1789  has  the  advantage  of 
being  easily  remembered,  because  it  coincides  with  the  beginning  of  the  great 
revolutionary  movements  of  modern  Europe.  The  Confederation  may  be  taken 
to  have  expired  with  the  exjiiry  of  its  Congi-ess,  and  its  Congress  died  for  want 
of  a  quorum. 

"  The  literary  Bostonians  laid  hold  at  once  of  its  style  as  proper  for  admira- 
tion. Mr.  Aiiies  said  in  the  Massachusetts  Convention  of  1788,  "Considered 
merely  as  a  literary  performance,  the  Constitution  is  an  honour  to  our  country. 
Legislators  have  at  length  condescended  to  speak  the  language  of  philosophy." — 
Elliot's  Debates,  ii.  55. 
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Constitution  is  no  exception  to  the  rule  that  everything  which 
has  power  to  win  the  obedience  and  respect  of  men  nnist  have 
its  roots  deep  in  the  past,  and  that  the  more  skjwly  every 
institution  has  grown,  so  much  the  more  enduring  is  it  likely 
to  prove.  There  is  little  in  that  Constitution  that  is  absolutely 
now.     There  is  much  that  is  as  old  as  ]\Iagna  Charta. 

The  men  of  the  Convention  had  the  exi)crience  of  the  English 
Constitution.  That  Constitution,  very  ditlerent  then  from  what 
it  is  now,  was  c^^en  then  not  quite  what  they  thought  it.  Their 
view  was  tinged  nob  cnly  by  recollections  of  the  influence  exer- 
cised by  King  George  the  Third,  an  influence  due  to  transitory 
causes,  but  which  made  them  overrate  its  monarchical  element,^ 
but  also  by  the  presentation  of  it  which  they  found  in  the  work 
of  Mr.  Justice  Blackstone.  He,  as  was  natural  in  a  lawyer  and 
a  man  of  letters,  described  rather  its  theory  than  its  practice, 
and  its  theory  was  many  years  behind  its  practice.  The  powers 
and  functions  of  the  cabinet,  the  overmastering  force  of  the 
House  of  Commons,  the  intimate  connection  between  legislation 
and  administration,  these  which  are  to  us  now  the  main  charac- 
teristics of  the  English  Constitution  were  still  far  from  fully  de- 
veloped. But  in  other  points  of  fundamental  importance  thoy 
appreciated  and  turned  to  excellent  account  its  spi'  ind 
methods. 

They  had  for  their  oracle  of  political  philosophy  the  treatise 
of  Montesquieu  on  the  Spirit  of  Laws,  which,  published  anony- 
mously at  Geneva  forty  years  before,  had  won  its  way  to  an 
immense  authority  on  both  sides  of  the  ocean.-  Montesquieu, 
contrasting  the  private  as  well  as  public  liberties  of  Englishmen 
with  the  despotism  of  Continental  Europe,  had  taken  the  Consti- 
tution of  England  as  his  model  system,  and  had  ascribed  its 
merits  to  the  division  of  legislative,  executive,  and  judicial  func- 
tions which  he  discovered  in  it,  and  to  the  system  of  checks  and 
balances  whereby  its  equilibrium  seemed  to  be  preserved.  No 
general  principle  of  politics  laid  such  hold  on  the  constitution- 

^  There  is  always  a  tendency  in  colonists  (perceptible  even  now  in  the  works  of 
such  a  writer  as  tlie  Canadian  publicist,  Mr.  Todd)  to  over-estimate  the  import- 
ance of  the  Crown,  whose  conspicuous  position  as  the  authority  common  to  the 
whole  empire  makes  it  an  object  of  special  interest  and  respect  to  persons  living 
at  a  distance.  It  touches  their  imagination,  whereas  assemblies  excite  their 
criticism, 

^  Montesquieu  is  repeatedly  quoted  by  the  speakers  in  the  various  State  con- 
ventions, whose  discussions  have  come  down  to  us.     See  post,  Chapter  XXV. 
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makers  aiul  statesmen  of  America  as  the  dogma  that  the  sej)ara- 
tion  of  these  three  functions  is  essential  to  freedom.  It  had 
uh'cady  been  made  the  groundwork  of  several  State  constitutions. 
It  is  always  reappearing  in  their  ^VTitings :  it  was  never  absent 
from  their  thoughts.  Of  the  supposed  influence  of  other  conti- 
nental authors,  such  as  Kousseau,  or  even  of  English  thinkers 
such  as  Burke,  there  are  few  direct  traces  in  the  Fi  leral  Consti- 
tution or  in  the  classical  contemporaneous  commentary  on  and 
defence  of  it  ^  which  we  owe  to  the  genius  of  Hamilton  and  his 
hardly  less  famous  coadjutors,  Aladison  and  Jay.  But  we  need 
only  turn  to  the  Declaration  of  Independence  and  the  original 
constitutions  of  the  States,  particularly  the  Massachusetts  Consti- 
tution of  1780,  to  perceive  that  abstract  theories  regarding 
human  rights  had  laid  firm  hold  on  the  national  mind.  Such 
theories  naturally  expanded  with  the  practice  of  republican 
government.  But  the  influence  of  France  and  her  philosophers 
belongs  chiefly  to  the  years  succeeding  1789,  when-Jeflerson,  who 
was  fortunately  absent  in  Paris  during  the  Constitutional  Con- 
vention, headed  the  democratic  propaganda. 

Further,  they  had  the  experience  of  t'lcir  colonial  and  State 
governments,  and  especially,  for  this  was  freshest  and  i.iost  in 
l)oint,  the  experience  of  the  working  of  the  State  Constitutions, 
framed  at  or  since  the  date  when  the  colonies  threw  ofi'  their 
English  allegiance.  Many  of  the  Philadelphia  delegates  had 
joined  in  preparing  these  instruments  :  all  had  been  able  to  watch 
and  test  their  operation.  They  compared  notes  as  to  the  merits, 
tested  by  practice,  of  the  devices  which  their  States  had  respec- 
tively adopted."  They  had  the  inestimable  advantage  of  know- 
ing written  or  rigid  constitutions  in  the  concrete ;  that  is  to  say, 
of  comprehending  how  a  system  of  government  actually  moves 
and  plays  under  the  control  of  a  mass  of  statutory  provisions 
defining  and  limiting  the  powers  of  its  several  organs.  The  so- 
called  Constitution  of  England  consists  largely  of  customs,  prece- 
dents, traditions,  und'^rstandings,  often  vague  and  always  ilexible. 
It  was  quite  a  diflcrent  thing,  and  for  the  purpose  of  making  a 

^  The  Federalist,  a  series  of  papers  published  in  the  New  York  newspapers 
in  advocacy  of  the  Federal  Constitution  when  the  question  of  accepting  it  was 
coming  before  the  New  York  State  Convention. 

^  There  are  frequent  references  in  the  Federalist  to  the  State  Constitutions 
(see  especially  Letters  xlvii.  and  xvliii. ),  and  the  record  of  the  debates  in  the 
Convention  shows  that  many  of  the  proposals  made  were  directly  drawn  from 
these  Constitutions, 
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constitution  for  the  American  nation  an  even  more  important 
thing,  to  have  lived  under  and  learnt  to  work  [systems  deter- 
mined by  the  hard  and  fast  lines  of  a  single  document  having  the 
full  force  of  law,  for  this  experience  taught  them  how  much 
might  safely  be  included  in  such  a  document  ii,nd  how  far  room 
niust  be  left  under  it  for  unpredictable  emergencies  and  unavoid- 
able development.^ 

Lastly,  they  had  one  principle  of  the  English  common  law 
whose  importance  deserves  special  mention,  the  principle  that  an 
a-^t  done  by  any  official  person  or  law-making  body  in  excess  of 
his  or  its  legal  competence  is  simply  void.  Here  lay  the  key  to 
the  difficulties  which  the  establishment  of  a  variety  of  authorities 
not  subordinate  to  one  another,  but  each  supreme  in  its  own  de- 
fined sphere,  necessarily  involved.  The  application  of  this  prin- 
ciple made  it  possible  not  only  to  create  a  national  government 
which  should  leave  free  scope  for  the  working  of  the  State 
governments,  but  also  so  to  divide  the  powers  of  the  national 
government  among  various  persons  and  bodies  as  that  none 
should  absorb  or  overbear  the  others.  By  what  machinery  these 
objects  were  attained  will  sufficiently  appear  v;hen  we  come  to 
consider  the  effecL  of  a  written  or  rigid  constitution  embodying  a 
iundamental  law,  aid  the  functions  of  the  judiciary  in  expound- 
ing and  applying  such  a  law.^ 

^  Tlie  novelty  of  written  constitutions  is  dwelt  upon  with  ^eat  force  by  James 
Wilson  in  t!ie  Pennsylvania  Convention. — Elliot's  Debates,  vol.  ii. 
2  See;?os<,  Chapters  XXIII.  "ud  XXXIII. 
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CHAPTER  IV 


NATURE  OF  THE  FEDERAL  GOVERN]MENT 

The  acceptance  of  the  Constitution  of  1789  made  the  American 
people  a  nation.  It  turned  what  had  bee:  a  League  of  States 
into  a  Federal  State,^  by  giving  it  a  National  Government  with 
a  direct  authority  over  all  citizens.  But  as  this  national  govern- 
ment was  not  to  supersede  the  governments  of  the  States,  the 
problem  which  the  Constitution-makers  bad  to  solve  was  two-fold. 
They  had  to  create  a  central  government.  They  had  also  to  de- 
termine the  relations  of  this  central  government  to  the  States  as 
well  as  to  the  individual  citizen.  An  exposition  of  the  Constitu- 
tion and  criticism  of  its  working  must  therefore  deal  with  it  in 
these  two  aspects,  as  a  system  of  national  government  built  up  of 
executive  powers  and  legislative  bodies,  like  the  monarchy  of 
England  or  the  republic  of  France,  and  as  a  Federal  system  link- 
ing together  and  regulating  the  relations  of  a  number  of  common- 
wealths which  are  for  certain  purposes,  but  for  certain  purposes 
only,  subordinated  to  it.  It  will  conduce  to  clearness  if  these 
two  aspects  are  kept  distinct ;  and  the  most  convenient  course 
will  be  to  begin  with  the  former,  and  first  to  describe  the  Ameri- 
can system  as  a  National  system,  leaving  its  Federal  character  for 
the  moment  on  one  side. 

It  must,  however,  be  remembered  that  the  Constitution  docs 
not  profess  to  be  a  complete  scheme  of  government,  creating 
organs  for  the  discharge  of  all  the  functions  and  duties  which  a 
civilized  community  undertakes.  It  prcsupT)oses  the  State 
governments.  It  assumes  their  existence,  their  wide  and  con- 
stant activity.  It  is  a  scheme  designed  to  provide  for  the  dis- 
charge of  such  and  so  many  functions  of  goverinnent  as  the 
States  do  not  already  possess  and  discharge.      It  is  therefore,  so 

*  The  distinction  is  liajipily  expressed  in  German  by  the  words  Staatenbund 
and  liuudesstaat.     English  lias  uuiortuuately  uo  equally  coucise  expressions. 
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to  spealv,  the. complement  and  crown  of  the  State  Constitutions, 
which  must  be  read  along  with  it  and  into  it  in  order  to  make 
it  cover  the  whole  field  of  civil  government,  as  do  the  Constitu- 
tions of  such  countries  as  France,  Belgium,  Italy. 

The  administrative,  legislative,  and  judicial  functions  for 
which  the  Federal  Constitution  provides  are  those  relating  to 
matters  which  must  be  deemed  common  to  the  whole  nation, 
either  because  all  the  parts  of  the  nation  are  alike  interested  in 
them,  or  because  it  is  only  by  the  nation  as  a  whole  that  they 
can  be  satisfactorily  undertaken.  The  chief  of  these  common  or 
national  matters  are  ^ — 

War  and  peace  :  treaties  and  foreign  relations  generally. 

Army  and  navy. 

Federal  courts  of  justice. 

Commerce,  foreign  and  domestic. 

Currency. 

Copyright  and  patents. 

The  post-office  and  post  roads. 

Taxation  for  the  foregoing  purposes,  and  for  the  general  sup- 
port of  the  Government. 

The  protection  of  citizens  against  unjust  or  discrimating 
legislation  by  any  State.^ 

This  list  includes  the  subjects  upon  which  the  national  legisla- 
ture has  the  right  to  legislate,  the  national  executive  to  enforce 
the  Federal  laws  and  generally  to  act  in  defence  of  national  in- 
terests, the  national  judiciary  to  adjudicate.  All  other  legislation 
and  administration  is  left  to  the  several  States,  -without  power 
of  interference  by  the  Federal  legislature  or  Federal  executive.  ^ 

Such  then  being  the  sphere  of  the  National  government,  let 
us  see  in  what  maimer  it  is  constituted,  of  what  departments  it 
consists. 

1  The  full  list  will  be  found  in  the  Constitution,  Art.  i.  §  8  (printed  in  the 
Appendix),  with  which  may  be  compared  the  liritish  North  America  Act  1867 
(80  and  31  Vict.  cap.  8),  and  the  Federal  Council  of  Australasia  Act  ISSft  (48  and 
4!)  Vict.  cap.  60),  and  the  Swiss  Constitution  of  1874  (Arts.  S,  22,  30,  42.  54, 
64,  67-70;. 

2  Amendments  xiv.  and  xv. 

3  This  list  is  not  intended  to  bo  exhaustive,  because  the  respective  limits  of 
P\'deral  and  State  action  are  fully  explained  in  subsequent  chapters.  It  is  given 
here  as  a  provisional  list,  sullicient  to  show  in  a  general  way  what  are  the  main 
functions  of  the  national  governnient. 
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The  fraraers  of  this  government  set  before  themselves  four 
objects  as  essential  to  its  excellence,  viz. — 

Its  vigour  and  efficiency. 

The  independence  of  each  of  its  departments  (as  being  essential 

to  the  permanency  of  its  form). 
Its  dependence  on  the  people. 
The  security  under  it  of  the  freedom  of  the  individual. 

The  first  of  these  objects  they  sought  by  creating  a  strong 
executive,  the  second  by  separating  the  legislative,  executive,  and 
judicial  powers  from  one  another,  and  by  the  contrivance  of 
various  checks  and  balances,  the  third  by  making  all  authorities 
elective  and  elections  frequent,  the  fourth  both  by  the  checks 
and  balances  aforesaid,  so  arranged  as  to  restrain  any  one  depart- 
ment from  tyranny,  and  by  placing  certain  rights  of  the  citizen 
under  the  protection  of  the  ■written  Constitution. 

They  had  neither  the  rashness  nor  the  capacity  necessa,ry  for 
constructing  a  Constitution  a  priori.  There  is  wonderfully  little 
genuine  inventiveness  in  the  world,  and  perhaps  least  of  all  has 
been  shown  in  the  sphere  of  political  institutions.  These  men, 
practical  politicians  who  knew  how  infinitely  difficult  a  business 
government  is,  desired  no  bold  experiments.  They  preferred, 
so  far  as  circumstances  permitted,  to  walk  in  the  old  paths,  to 
follow  methods  which  experience  had  tested.-^  Accordingly  they 
started  from  the  system  on  which  their  own  colonial  govern- 
ments, and  afterwards  their  State  governments,  had  been  con- 
ducted This  system  bore  a  general  resemblance  to  the  British 
Constitution;  and  in  so  far  it  may  with  truth  bp  said  that 
the  British  Constitution  became  a  model  for  the  new  national 
government.  They  held  England  to  be  the  freest  and  best- 
governed  country  in  the  world,  but  were  resolved  to  avoid  the 
weak  points  which  had  enabled  King  George  III.  to  play  the 
tyrant,  and  which  rendered  English  liberty,  as  they  thought,  far 
inferior  to  that  which  the  constitutions  of   their  own   States 

^  Mr.  Lowell  has  said  with  equal  point  and  truth  of  the  men  of  the  Convention  : 
"  They  had  a  profound  disbelief  in  theory  and  knew  better  than  to  commit  the 
folly  of  breaking  with  the  past.  They  were  not  seduced  by  the  French  ♦allacy 
that  a  new  system  of  Government  could  be  ordered  liite  a  new  suit  of  clothes. 
They  would  as  soon  have  thought  of  ordering  a  suit  of  tiesh  and  skin.  It  is  only 
on  the  roaring  loom  of  time  that  the  stuff  is  woven  for  such  a  vesture  of  their 
thought  and  experience  as  they  were  meditating." — Address  on  Democracy, 
delivered  Oct.  6,  1884. 


l^i: 


I  : 

't 

1 

;•   ' 

1 

\   k 

J: 

' 

'  I ' 

■  5f 

1 ' 

■\ 

i'i 

!' 

it 


itl 


I 


I  il 


Ill' 


I  I 


S2 


THE  NATIONAL  GOVERNMENT 


PART  1 


secured.  With  this  venerable  mother,  and  these  children,  better 
in  their  judgment  than  the  mother,  before  their  eyes,  they 
created  an  executive  magistrate,  the  President,  on  the  model  of 
the  State  Governor,  and  of  the  British  Cro\Mi.  They  created  a 
legislature  of  two  Houses,  Congress,  on  the  model  of  the  two 
Houses  of  their  State  legislatures,  and  of  the  British  Parliament. 
And  following  the  precedent  of  the  British  judges,  irremovable 
except  by  the  Crown  and  Parliament  combined,  they  created  a 
judiciary  appointed  for  life,  and  irremovable  save  by  impeach- 
ment.^ 

In  these  great  matters,  however,  as  well  as  in  many  lesser 
matters,  they  copied  not  so  much  the  Constitution  of  England  as 
the  Constitutions  of  their  several  States,  in  which,  as  was 
natural,  many  features  of  the  English  Constitution  had  been 
embodied.  It  has  been  truly  said  that  nearly  every  provision  of 
the  Federal  Constitution  that  has  worked  well  is  one  borrowed 
from  or  suggested  by  some  State  constitution ;  nearly  every 
provision  that  has  worked  badly  is  one  which  the  Convention, 
for  want  of  a  precedent,  was  obliged  to  devise  for  itself.  To 
insist  on  this  is  not  to  detract  from  the  glory  of  that  illustrious 
body,  for  if  we  are  to  credit  them  with  less  inventiveness  thah 
has  sometimes  been  claimed  for  them,  we  must  also  credit  them 
with  a  double  portion  of  the  wisdom  which  prefers  experience  to 
a  priori  theory,  and  the  sagacity  which  selects  the  best  materials 
from  a  mass  placed  before  it,  aptly  combining  them  to  form  a 
new  structure.^ 

Of  minor  divergences  between  their  work  and  the  British 
Constitution  I  shall  speak  subsequently.  But  one  profound 
difference  must  be  noted  here.  The  British  Parliament  had 
always  been,  was  then,  and  remains  now,  a  sovereign  and  con- 
stituent assembly.     It  can  make  and  unmake  any  and  every 

^  Minor  dilTerences  between  the  English  and  American  systems  are  that  the 
American  Federal  judge  is  appointed  by  the  President,  "  with  the  advice  and 
consent  of  the  Senate,"  an  English  judge  by  the  Crown  alone  :  an  American  judge 
is  impeachable  by  the  House  ot  Eepresentatives,  and  tried  by  the  Senate,  an 
Encrlish  judge  is  removable  by  the  Crown  on  an  address  by  botli  Houses, 

In  many  States  a  State  judge  is  removable  by  the  legislature  or  by  the  governor 
on  an  address  by  the  legislature,  a  provision  which  lias  obviously  been  borrowed 
from  England. 

-  This  truth  has  been  worked  out  with  much  force  and  fulness  by  Mr.  Alexander 
Johnson,  in  an  article  in  the  Keio  Princeton  Review  for  September  1887  (i)ublisiied 
since  the  text  of  this  chai)ter  was  written),  some  extracts  from  which  will  bu 
found  in  a  note  at  the  end  of  this  volume. 
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law,  change  the  form  of  government  or  the  succession  to  the 
crown,  interfere  Avith  the  course  of  justice,  extinguish  the  most 
sacred  private  rights  of  the  citizen.  Between  it  and  the  people 
at  large  there  is  no  legal  distinction,  because  the  whole  plenitude 
of  the  people's  rights  and  powers  resides  in  it,  just  as  if  the 
whole  nation  were  present  within  the  chamber  where  it  sits.  In 
point  of  legal  theory  it  is  the  nation,  being  the  historical  successor 
of  the  Folk  Moot  of  our  Teutonic  forefath'  '"s.  Both  practically 
and  legally,  it  is  to-day  the  only  and  the  sufficient  depository  of 
the  authority  of  the  nation ;  and  is  therefore,  within  the  sphere 
of  law,  irresponsible  and  omnipotent. 

In  the  American  system  there  exists  no  such  body.  Not 
merely  Congress  alone,  but  also  Congress  and  the  President 
conjoined,  are  subject  to  the  Constitution,  and  cannot  move  a 
step  outside  the  circle  which  the  Constitution  has  drawn  around 
them.  If  they  do,  they  transgress  the  law  and  exceed  their 
powers.  Such  acts  as  they  may  do  in  excess  of  their  powers 
are  void,  and  may  be,  indeed  ought  to  be,  treated  as  void  by 
the  meanest  citizen.  The  only  power  which  is  ultimately 
sovereign,  as  the  British  Parliament  is  always  and  directly 
sovereign,  is  the  people  of  the  States,  acting  in  the  manner 
prescribed  by  the  Constitution,  and  capable  in  that  manner  of 
passing  any  law  whatever  in  the  form  of  a  constitutional  amend- 
ment. 

This  fundamental  divergence  froni  the  British  system  is 
commonly  said  to  have  been  forced  upon  the  men  of  1787  by 
the  necessity,  in  order  to  safeguard  the  rights  of  the  several 
States,  of  limiting  the  competence  of  the  national  government.^ 
But  even  without  this  necessity,  even  supposing  there  had  been 
no  States  to  be  protected,  the  jealousy  which  the  American 
people  felt  of  those  whom  they  chose  to  govern  them,  their  fear 
lest  one  power  in  the  government  should  absorb  the  rest,  their 
anxiety  to  secure  the  primordial  rights  of  the  citizens  from 
attack,  either  by  magistrate  or  by  legislature,  would  doubtless 
have  led,  as  happened  with  the  earlier  constitutions  of  revolu- 
tionary France,  to  the  creation  of  a  supreme  constitution  or 

^  It  is  often  assumed  by  writers  on  constitutional  subjects  that  a  Federal 
Government  presupposes  a  written  or  rigid  constitution.  Tliis  is  not  necessarily 
so.  There  have  been  federations  with  no  fundamental  rigid  constitution  (the 
Achrean  League  had  apparently  none) ;  and  it  is  clear  that  in  Aiiierica  such  a 
fundamental  document  would  in  any  case  have  been  created  to  detlne  and  limit 
tlie  powers  of  each  department  of  government. 
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fundamental  instrument  of  government,  placed  above  and  con- 
trolling the  national  legislature  itself.  They  had  already  such 
fundamental  instrument  in  the  charters  of  the  colonies,  which 
had  passed  into  the  constitutions  of  the  several  States ;  and  they 
would  certainly  have  followed,  in  creating  their  national  constitu- 
tion, a  precedent  which  they  deemed  so  precious. 

The  subjection  of  all  the  ordinary  authorities  and  organs  of 
government  to  a  supreme  instrument  expressing  the  will  of  the 
sovereign  people,  and  capable  of  being  altered  by  them  only,  has 
been  usually  deemed  the  most  remarkable  novelty  of  the  Americs'' 
system.  But  it  is  merely  an  application  to  the  wider  sphere  of 
the  nation,  of  a  plan  approved  by  the  experience  of  the  several 
States.  And  the  plan  had,  in  these  States,  been  the  outcome 
rather  of  a  slow  course  of  historical  development  than  of  con- 
scious determination  taken  at  any  one  point  of  their  progress 
from  petty  settlements  to  powerful  commonwealths.  Neverthe- 
less, it  may  well  be  that  the  minds  of  the  ]o.  ders  M'ho  guided 
this  development  were  to  some  extent  influenced  and  inspired  by 
recollections  of  the  English  Commonwealth  of  the  seventeenth 
century,  which  had  seen  the  establisVment,  though  for  a  brief 
space  oidy,  of  a  genuine  supreme  or  rigid  constitution,  in  the 
form  of  the  famous  Instrument  of  Government  of  A.D.  1653,  and 
some  of  whose  sages  had  listened  to  the  discourses  in  which 
James  Harrington,  one  of  the  most  in-escient  minds  of  that  great 
age,  showed  the  necessity  for  such  a  constitution,  and  laid  down 
its  principles.^ 

We  may  now  proceed  to  consider  the  several  departments  of 
the  National  Government.  It  will  be  simplest  to  describe  each 
separately,  and  then  to  examine  the  relations  of  each  to  the 
others,  reserving  for  subsequent  chapters  an  account  of  the 
relations  of  the  National  Government  as  a  Avhole  to  the  several 
States. 

^  A  most  iuturesting  analysis  of  Harrington's  views  and  inquiry  into  their 
influence  on  the  ilevehi])nient  of  the  American  Constitutions  may  be  found  in  an 
article  liy  Professor  Tlieodore  W.  Dwiglit  in  the  American  Political  Science 
Quartcrhj  for  ISlarch  1887.  II:xrriiigton  suggesteil  that  the  Constitution  to  be 
ilrawn  njt  for  Entrland  should  be  subscribed  by  the  peoiile  themselves,  so  as  tc 
base  it  ou  their  consent. 
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THE   PRESIDENT 

Every  one  who  undertakes  to  describe  the  American  system  of 
government  is  obliged  to  follow  the  American  division  of  it  into 
the  three  departments — Executive,  Legislative,  Judicial.  I  begin 
with  the  executive,  as  the  simplest  of  the  three. 

The  President  is  the  creation  of  the  Constitution  of  1789. 
Under  the  Confederation  there  was  only  a  presiding  officer  of 
Congress,  but  no  head  of  the  nation. 

Why  was  it  thought  necessary  to  have  a  President  at  all  ? 
The  fear  of  monarchy,  of  a  strong  government,  of  a  centralized 
government,  prevailed  widely  in  1787.  George  III.  was  an 
object  of  bitter  hatred :  he  remained  a  bogey  to  succeeding 
generations  of  American  children.  The  Convention  found  it 
extremely  hard  to  devise  a  satisfactory  method  of  choosing  the 
President,  nor  has  the  method  the^  adopted  proved  satisfactory. 
That  a  single  head  is  not  necessary  to  a  republic  might  have  been 
suggested  to  the  Americans  by  those  ancient  examples  to  which 
they  loved  to  recur.  The  experience  of  modern  Switzerland  has 
made  it  still  more  obvious  to  us  now.  Yet  it  was  settled  very 
early  in  the  debates  of  1787  that  the  central  executive  authority 
must  be  vested  in  one  person ;  and  the  opponents  of  the  draft 
Constitution,  while  quarreling  with  his  powers,  did  not  accuse 
his  existence. 

The  explanation  is  so  be  /ound  not  so  much  in  the  wish  to 
reproduce  the  British  Constitution  as  in  the  familiarity  of  the 
Americans,  as  citizens  of  the  several  States,  with  the  office  of 
State  governor  (in  some  States  then  called  President)  and  in  their 
disgust  with  the  feebleness  which  Congress  had  sho^vn  under  the 
Confederation  in  its  conduct  of  the  war,  and,  after  peace  was  con- 
cluded, of  the  general  business  of  the  country.  Opinion  called 
for  a  man,  because  an  assembly  had  been  found  to  lack  prompti- 
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tude  and  vigour.  And  it  may  be  conjectured  that  the  ahirnis 
felt  as  to  the  danger  from  one  man's  predominance  were  largely 
allayed  hy  the  {)resence  of  George  Washington.  Even  while  the 
debates  were  proceeding,  every  one  must  have  thought  of  him  as 
the  proper  person  to  preside  over  the  Union  -as  he  was  the/i  pre- 
siding over  the  (Convention.  The  creation  of  the  office  would 
seem  justified  by  the  existence  of  a  person  exactly  fitted  to  fill  it, 
one  Avliose  established  influence  and  ripe  judgment  would  repair 
the  faults  then  sup})Osed  to  be  charactCi'istic  of  democracy,  its 
impulsiveness,  its  want  of  respect  for  authority,  its  incapacity  for 
consistent  policy. 

Hamilton  felt  so  strongly  the  need  for  having  a  v^igorous  exe- 
cutive who  could  maintain  a  continuous  policy,  as  to  propose  that 
the  hr  ad  of  the  state  should  be  appointed  for  good  behaviour,  i.e. 
for  life,  subject  to  removal  by  impeachment.  The  proposal  was 
defeated,  though  it  received  the  support  of  persons  so  demo- 
cratically-minded as  Madison  and  Edmund  Randolph  ;  but  nearly 
all  sensible  men,  including  many  who  thought  better  of  democracy 
than  Hamilton  himself  did,^  admitted  that  the  risks  of  foreign 
war,  risks  infinitely  more  serious  in  the  infancy  of  the  llepublic 
than  they  have  subsequently  proved,  required  the  concentration 
of  executive  powers  into  a  single  hand.  And  the  fact  that  in 
every  one  of  their  commonwealths  there  existed  an  officer  in 
whom  the  State  constitution  vested  executive  authority,  balancing 
him  against  the  State  legislature,  made  the  establishment  of  a 
Federal  chief  magistrate  seem  the  obvious  course. 

Assuming  that  there  was  to  be  such  a  magistrate,  the  states- 
men of  the  Convention,  like  the  solid  practical  men  they  were, 
did  not  try  to  construct  him  out  of  their  own  brains,  but  looked 
to  some  existing  models.  They  therefore  made  an  enlarged  copy 
of  the  State  Governor,  or  to  put  the  same  thing  differently,  a 
reduced  and  improved  copy  of  the  English  king.  He  is  George 
HI.  shorn  of  a  part  of  his  prerogative  by  the  intervention  of  the 
Senate  in  treaties  and  appointments,  of  another  part  by  the 
restriction  of  his  action  to  Federal  affairs,  while  his  dignity  as 
well  as  his  influence  are  diminished  by  his  holding  office  for  four 
years  instead  of  for  life.-     His  salary  is  too  small  to  permit  him 

*  "The  disease  we  are  suffering  fron:  is  democracy,"  says  Hamilton  in  one  of 
his  hiler  letters. 

2  Wlien  the  Romans  got  rid  of  their  king,  they  did  not  really  extinguish  the 
ollioe,  but  set  up  in  their  consul  a  sort  of  annual  Icing,  limited  not  only  hy  the 
short  duration  of  his  power,  but  also  by  the  existence  of  another  consid  with 
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either  to  maintain  a  Court  or  to  corrupt  the  legislature  ;  nor  can 
he  seduce  the  virtue  of  the  citizens  by  the  gift  of  titles  of  nol)ility, 
for  such  titles  are  altogether  forbidden.  Subject  to  these  pre- 
cautions, he  was  meant  by  the  constitution-framers  to  resemble 
the  State  governor  and  the  British  king,  not  only  in  being  the 
head  of  the  executive,  but  in  standing  apart  from  and  above 
political  parties.  He  was  to  represent  the  nation  as  a  whole,  as 
the  governor  represented  the  State  commouAvealth.  The  inde- 
pendence of  his  position,  with  nothing  either  to  gain  or  to  fear 
from  Congress,  would,  it  was  hoped,  leave  him  free  to  think  only 
of  the  welfare  of  the  people. 

This  idea  appears  in  the  method  provided  for  the  election  of 
a  President.  To  have  left  the  choice  of  the  chief  magistrate  to 
a  direct  popular  vote  over  the  whole  country  would  have  raised 
a  dangerous  excitement,  and  would  have  given  too  much  encour- 
agement to  candidates  of  merely  popular  gifts.  To  have  entrusted 
it  to  Congress  would  have  not  only  subjected  the  executive  to 
the  legislature  in  violation  of  the  principle  which  requires  these 
departments  to  be  kept  distinct,^  but  have  tended  to  make  him 
the  creature  of  one  particular  faction  instead  of  the  choice  of  the 
nation.  Hence  the  device  of  a  double  election  was  adopted, 
perhaps  with  a  faint  reminiscence  of  the  methods  by  which  the 
Doge  was  then  still  chosen  at  Venice  and  the  Emperor  in  Ger- 
many. The  Constitution  directs  each  State  to  choose  a  number 
of  presidential  electors  equal  to  the  number  of  its  representatives 
in  both  Houses  of  Congress.  Some  weeks  later,  these  electors 
meet  in  each  State  on  a  day  fixed  by  law,  and  give  their  votCs  in 
^vriting  for  the  President  and  Vice-President.'-^  The  votes  arc 
transmitted,  sealed  up,  to  the  capital  and  there  opened  by  the 
president  of  the  Senate  in  the  presence  of  both  Houses  and 
counted.     To  preserve  the  electors  from  the  influence  of  faction, 

equal  powers.  The  Americans  hoped  to  restrain  their  President  not  n.crely  by  the 
shortness  of  his  term,  but  also  by  diminishing  the  power  which  th  jy  left  to  him  ; 
and  this  they  did  by  setting  up  another  •  itliority  to  whi3h  they  entrusted  certain 
executive  functions,  making  its  consent  necessary  to  the  -alidity  of  certain  classes 
of  the  President's  executive  acts.     This  is  the  Senat  •,  whereof  more  anon. 

^  See  the  remarks  of  Mr.  Wilson  n  the  Pennsylvania  Convention.  Elliot's 
Debates,  vol.  ii.  p.  511. 

^  Originally  the  person  who  received  most  votes  was  deemed  to  have  been 
chosen  President,  and  the  person  who  stood  second,  Vice-President.  This  led  to 
confusion,  an<l  was  accordingly  altered  by  the  twelfth  constitutional  amendment, 
adopted  in  1804,  which  provides  that  the  President  and  Vice-President  shall  be 
voted  for  separately. 
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it  is  in-ovided  that  thoy  shiiU  not  be  niember.s  of  Congress,  nor 
holders  of  any  Fcd(!ral  odice.  Tliis  plan  was  expected  to  secure 
the  choice  by  the  best  citizens  of  each  8tate,  in  a  tranquil  and 
deliberate  way,  of  the  man  whom  tliey  in  their  unfettered  discre- 
tion should  deem  fittest  to  be  chief  magistrate  of  the  Union. 
Being  themselves  chosen  electors  on  account  of  their  personal 
merits,  they  would  be  better  qualified  than  the  masses  to  select 
an  able  and  honoural)le  man  for  President.  Moreover,  as  the 
votes  are  counted  promiscuously,  and  not  by  States,  each  elector's 
voice  would  have  its  weight.  He  might  be  in  a  minority  in  his 
own  State,  but  his  vote  would  nevertheless  tell  because  it  would 
be  added  to  those  given  by  electors  in  other  States  for  the  same 
candidate. 

No  part  of  their  scheme  seems  to  have  been  regarded  by  the 
constitution-makers  of  1787  with  more  complacency  than  this,^ 
although  no  part  had  caused  them  so  much  perplexity.  No 
part  had  so  utterly  belied  their  expectations.  The  presidential 
electors  have  become  a  mere  cog-wiieel  in  the  machine  ;  a  mere 
contrivance  for  giving  effect  to  the  decision  of  the  people.  Their 
personal  qualifications  are  a  matter  of  indifference.  They  have 
no  discretion,  but  are  chosen  under  a  pledge — a  pledge  of  honour 
merely,  but  a  pledge  which  has  never  (since  179G)  been  violated 
— to  vote  for  a  particular  candidate.  In  choosing  them  the 
people  virtually  choose  the  President,  and  thus  the  very  thing 
which  the  men  of  1787  sought  to  prevent  has  happened, — the 
President  is  chosen  by  a  popular  vote.  Let  us  see  how  this 
happened. 

In  the  first  two  presidential  elections  (in  1789  and  1792)  the 
independence  of  the  electors  did  not  come  into  question,  because 
everybody  Avas  for  Washington,  and  parties  had  not  yet  been 
fully  developed.  Yet  in  the  election  of  1792  it  was  generally 
understood  that  electors  of  one  way  of  thinking  were  to  vote  for 
Clinton  as  their  second  candidate  {i.e.  for  Vice-President)  and 
those  of  the  other  side  for  John  Adams.  In  the  third  election 
(1796)  no  pledges  were  exacted  from  electors,  but  the  election  con- 
test in  which  they  were  chosen  was  conducted  on  party  lines,  and 
although,  when  the  voting  by  the  electors  arrived,  some  few  votes 

'  "Tlie  mode  of  appointment  of  the  chief  magistrate  of  tlie  United  States  is 
almost  the  only  part  of  the  system  wliich  has  escaped  without  some  censure,  or 
which  has  received  the  slightest  mark  of  approbation  from  its  opponents." — Feder- 
alist, No.  Ixvii.,  cf.  No.  1.  and  tlie  observations  of  Mr.  Wilson  in  the  Convention 
of  Pennsylvania. 
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were  scattered  aiuoiig  other  persons,  there  were  practically  only  two 
})rcsidential  candidates  before  the  country, .John  Adams  andThonias 
Jetierson,  for  the  former  of  whom  the  electors  of  the  Federalist 
party,  for  the  latter  those  of  the  licpublican  (Democratic)^  piU'ty 
were  expected  to  vote.  The  fourth  election  was  a  regular  party 
struggle,  carried  on  in  obedience  to  party  arrangements.  JJoth 
Federalists  and  Keiniblicans  put  the  names  of  their  candidates  for 
President  and  Vice-1'resident  licfore  the  country,  and  round  these 
Tiames  the  battle  raged.  The  notion  of  leaving  any  freedom  or 
discretion  to  the  electors  had  vanished,  for  it  was  felt  that  an 
issue  so  great  must  and  could  be  decided  by  the  nation  alone. 
From  that  day  till  now  there  has  never  been  any  question  of 
reviving  the  true  and  original  intent  of  the  plan  of  double  elec- 
tion,- and  consequently  nothing  has  ever  turned  on  the  personality 
of  the  electors.  They  are  n^w  so  little  significant  that  to  enable 
the  voter  to  know  for  which  set  of  electors  his  party  desires  him 
to  vote,  it  is  found  necessary  to  put  the  name  of  the  presidential 
candidate  whose  interest  they  represent  at  the  top  of  the  voting 
ticket  on  which  their  own  names  are  printed. 

The  completeness  and  permanence  of  this  change  has  been 
assured  by  the  method  which  now  prevails  of  choosing  the 
electors.  The  Constitution  leaves  the  method  to  each  State,  and 
in  the  earlier  days  many  States  entrusted  the  choice  to  their 
legislatures.  But  as  democratic  principles  became  developed, 
the  practice  of  choosing  the  electors  by  direct  popular  vote, 
originally  adopted  by  Virginia,  I'ennsylvania,  and  Maryland, 
spread  by  degrees  through  the  other  States,  till  by  1832  South 
Carolina  was  the  only  State  which  retained  the  method  of 
appointment  by  the  legislature.  She  dropped  it  in  1868,  and 
popular  election  now  rules  everywhere.^  In  some  States  the 
electors  were  for  a  time  chosen  by  districts,  like  members  of  the 
House  of  Representatives.     But  the  plan  of  choice  by  a  single 

^  The  pai'ty  then  called  Republican  has  for  the  last  sixty  years  or  so  been 
called  Democratic.     The  party  now  called  Republican  did  not  arise  till  1854. 

^  In  1870  the  suggo;,'^ion  was  thrown  out  that  the  disputed  election  ot  that 
year  might  be  settled  by  the  exercise  of  free  <lioice  on  the  part  of  the  electors  ; 
but  the  idea  found  no  favour  with  the  iioliticiaus. 

*  Tliis,  however,  is  merely  matter  of  State  law.  Any  State  could  go  back  to 
choice  by  the  legislature.  Colorado,  not  having  time,  after  her  ailiuission  to  the 
Union  in  1876,  to  provide  by  law  for  a  popular  choice  of  electors  to  vote  in  the 
election  of  a  President  in  the  November  of  that  year,  left  the  choice  to  the 
legislature,  but  now  elects  its  presidential  electors  by  popular  vote  like  the  other 
States. 
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|)(){)uliir  voto  over  the  whole  of  the  State  found  increasing 
favour,  seeing  that  it  was  in  the  interest  of  the  party  for  the 
time  heing  dominant  in  the  State.  In  1828  Maryhmd  was  tho 
only  State  which  clung  to  district  voting.  She,  too,  adopted  the 
"general  ticket"  system  in  1832,  since  which  year  it  has  been 
universal.  Thus  the  issue  comes  directly  before  the  people.  Tho 
parties  nominate  their  respective  candidates,  in  niatuier  to  be 
hereinafter  described,^  a  tremendous  "cam{)aig!i"  of  stump 
speaking,  newspaper  writing,  street  ])arades,  an<l  torchlight 
processions  sets  in  and  rages  for  about  four  months  :  tlie  polling 
for  electors  takes  place  early  in  November,  on  the  .same  day  over 
tho  whole  Union,  and  ■when  the  result  is  known  the  contest  is 
over,  because  the  subsequent  meeting  and  voting  of  the  electors 
in  their  several  States  is  mere  matter  of  form. 

So  far  tho  method  of  choice  by  electors  may  seem  to  be 
merely  a  roundabout  way  of  getting  tho  judgment  of  the  people. 
It  is  more  than  this.  It  has  several  singular  consequences,  un- 
foreseen by  tho  framers  of  tho  Constitution.  It  has  made  the 
election  virtually  an  election  by  States,  for  the  present  system 
of  choosing  electors  by  "  general  ticket"  over  the  whole  State 
causes  the  whole  weight  of  a  State  to  be  thrown  into  the  scale 
of  one  candidate,  that  candidate  whose  list  of  electors  is  carried 
in  the  given  State.  Pennsylvania,  for  instance,  with  her  popula- 
tion of  four  and  a  half  millions,  has  thirty  electoral  votes.  Each 
party  runs  its  list  or  "  ticket"  of  thirty  presidential  electors  for 
that  State,  who  are  bound  to  vote  for  the  party's  candidate,  let 
us  say  Mr.  Blaine  or  Mr.  Cleveland.  The  Eepublican  list  (i.e. 
that  which  includes  the  thirty  Blaine  electors)  is  carried  by  a 
majority  of  473,000  against  392,)  *0.  It  is  of  course  carried 
entire,  if  carried  at  all,  because  it  would  be  absurd  for  any 
partisans  of  Mr.  Blaine  to  vote  for  some  only  and  not  for  all  of 
the  electors  whose  only  fuTiction  is  to  vote  for  him.  The  Blaine 
list  being  thus  carried,  all  the  thirty  electoral  votes  of  Pennsyl- 
vania are  secured  for  Mr.  Blaine.  The  hundreds  of  thousands 
of  votes  given  by  the  people  for  the  Democratic  list  (i.e.  for  the 
Cleveland  electors)  do  not  go  to  swell  the  support  which  Mr. 
Cleveland  obtains  in  other  States,  but  are  utterly  lost.  Hence 
in  a  presidential  election,  tho  struggle  concentrates  itself  in  the 
doubtful  States,  where  the  great  parties  are  pretty  equally 
divided,  and  is  languid  in  States  where  a  distinct  majority  either 
*  See  the  chapter  on  National  Nominating  Conventions  in  Vol.  II, 
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way  may  be  anticipated,  l)ccause,  siiico  it  makes  no  (liHenjnco 
whether  a  minority  })e  hir^o  or  small,  it  is  not  worth  while  to 
struggle  hard  to  increase  a  minority  which  cannot  he  turned  int 
a  majority.  And  hence  also  a  man  may  l»e,  and  has  been,^ 
elected  President  l)y  a  minority  of  })opular  votes. 

When  such  has  been  the  fate  of  the  plan  of  1787,  it  need 
hardly  be  said  that  the  ideal  President,  the  great  and  good  man 
above  and  outside  party,  whom  the  judicious  and  impartial 
electors  were  to  choose,  has  not  been  secured.  The  ideal  was 
realized  once  and  once  only  in  the  ])erson  of  George  AVashington. 
llis  successor  in  the  chair  (John  Adams)  was  a  leader  of  one  of 
the  two  great  parties  then  formed,  the  other  of  which  has,  with 
some  changes,  lasted  down  to  our  own  time.  Jeflerson,  who 
came  next,  was  the  chief  of  that  other  party,  and  his  election 
marked  its  triumph.  Nearly  every  subsequent  President  has 
been  elected  as  a  party  leader  by  a  jiarty  vote,  and  has  felt 
bound  to  carry  out  the  policy  of  the  men  who  put  him  in  power.- 
Thus  instead  of  getting  an  Olympian  President  raised  above 
faction,  America  has,  despite  herself,  reproduced  the  English 
system  of  executive  government  by  a  party  majority,  rcjiroduced 
it  in  a  more  extreme  form,  because  in  England  the  titular  head  of 


^  Tliis  happened  in  187(5,  when  Mr.  Hayes  received,  on  the  showinj;  of  his 
own  partisans,  only  4,033,708  popular  votes,  against  4,285,992  given  I'or  Mr. 
'i'ilden,  hut  was  elected  President  by  185  electoral  votes  against  184  for  Mr. 
Tilden.  In  1880  Mr.  Garfield  was  elected  by  214  against  155  electoral  votes, 
but  had  a  popular  majority  of  only  4,454,146  against  4,444,952,  less  than  10,000 
mit  of  the  whole  Union.  In  18(10  Abraliaiu  Ijncoln  received  much  less  than  half 
the  total  popular  vote,  but  had  an  electoral  majority  among  the  presidential 
electors  of  180  against  123  voting  for  his  various  rivals.  So  neither  Polk  in 
1844,  nor  Taylor  in  1848,  nor  Buchanan  in  1856,  had  an  absolute  majority  of  the 
]>opular  vote.  In  KT-l  the  whole  thirty-six  votes  of  New  York  State  were  cast 
for  Mr.  Cleveland,  although  liis  popular  majority  in  that  State,  out  of  a  poll  of 
more  than  1,100,000,  was  just  over  1100.  And  as  these  thirty-six  votes  turned 
the  election,  it  was  a  majority  of  only  1100  that  determined  the  issue  of  the 
struggle  over  the  whole  Union,  in  which  nearly  10,000,000  votes  were  given. 

It  is  an  odd  result  of  the  systeu.  that  the  bestowal  of  the  sull'rage  on  the 
negroes  has  operated  against  the  llepublican  party  which  bestowed  it.  The 
Southern  States  liave  in  respect  of  tliis  increase  in  their  voting  population  received 
37  additional  presidential  votes,  and  these  have  in  the  two  last  elections  (1880 
and  1884)  been  all  thrown  for  the  Democratic  candidate. 

-  John  Tyler  and  Andrew  Johnson,  both  of  whom  quarrelled  witli  tlieir  party, 
were  both  elected  as  Vice-Presidents,  and  succeeded  to  the  chair  on  the  death  of 
the  persons  who  had  been  elected  Presidents.  James  Monroe  was  chosen  President 
in  1820  with  practical  unanimity;  but  this  was  because  one  of  the  two  parties 
had  for  the  time  been  crushed  out  and  startc<l  no  candidate.  So  also  J.  Q, 
Adams.  Monroe's  successor,  can  hardly  be  called  a  party  leader.  After  him  the 
party-chosen  Presidents  go  on  without  interniption. 
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the  State,  in  wh  jf.c  luinio  adniini.^tnitivo  acts  are  doJie,  stands  in 
isolated  dignity  outside  party  politics.  The  disadvantages  of 
the  American  plan  arc  })atent ;  but  in  practice  they  are  less 
serious  than  might  be  expected,  for  the  respt)nsibility  of  a  great 
ottice  and  the  feeling  that  he  represents  the  whole  nation  have 
tended  to  sober  and  control  the  Presideno.  Except  as  regards 
])atronage,  he  has  seldom,  at  least  since  'he  War  of  Secession, 
acted  as  a  mere  tool  of  faction,  or  sought  to  abuov.  his  adminis- 
trative powers  to  the  injury  of  his  ])olitical  adversaries. 

The  Constitution  prescribes  no  limit  for  tiie  re-eligibility  of 
the  President.  He  may  go  on  being  chosen  for  one  four  year 
period  after  another  for  the  term  of  his  natural  life,  lint  tradi- 
tion has  sui)plied  the  })lace  of  law.  Elected  in  1781),  Washington 
submitted  to  be  re-elected  in  1792.  But  when  he  had  served 
this  second  term  he  absolutely  refused  to  serve  a  third,  urging 
the  risk  to  republican  institutions  of  suilering  the  same  man  to 
contiiuie  constantly  in  office.  Jederson,  jNIadison,  Moiu'oe,  and 
Jackson  obeyed  the  precedent,  and  did  not  seek,  nor  their  friends 
for  them,  re-plectiou  after  two  terms.  After  them  no  Piesiderit 
was  re-elected,  except  Lincoln,  down  to  General  Grant.  Grant 
was  President  from  1869  to  1873,  and  again  from  1873  to  1877, 
then  came  Mr.  Hayes;  and  in  1880  an  attempt  was  made  to 
break  the  unwritten  rule  in  Grant's  favour.  Each  party,  as  will 
be  more  iLily  explained  hereafter,  nominates  its  candidates  in  a 
gigantic  party  assembly  called  the  National  Convention.  In  the 
Kepublican  party  Convention  of  1880  a  rjowerful  group  of  the  dele- 
gates put  forward  Grant  for  nomination  as  the  party  candidate, 
allegiii^^  his  special  services  as  a  ground  for  giving  him  the  honour 
of  a  third  term.  Had  there  not  been  among  the  Kepublit  is 
themselves  a  section  personally  hostile  to  Grant,  or  rather  to  those 
who  surrounded  him,  the  attempt  might  have  succeeded,  though 
it  would  probably  have  involved  defc^at  at  the  polls.  But  this 
hostile  section  found  the  prepossession  of  the  people  against  a 
third  term  so  strong  that,  by  appealing  to  the  established  tradi- 
tion, they  defeated  the  Grant  mav  in  the  Convention,  and  obtained 
the  nomination  of  Mr.  Garfield,  who  was  victorious  at  the  ensuing 
election.  This  precedent  has  been  taken  as  practically  decisive 
for  the  future,  because  General  Grant,  though  his  administration 
had  been  marked  by  grave  faults,  was  an  evcei)tionally  popular 
figure.  A  princi})le  affirmed  against  him  is  not  likely  to  be  de- 
parted from  in  favour  of  any  aspirant  for  many  elections  to  come. 
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'i'lie  Constitution  (Ainci  liiietit  xi'.,  wliicli  in  this  point  repeats 
the  original  Art.  xi.  .^  1)  re(iuire.s  for  tins  clioicc  of  a  President 
"a  majority  of  the  whole  number  of  electors  appointed."  If  no 
such  majority  is  obtained  by  any  candidate,  i.e.  if  the  votes  of 
the  electors  are  so  scattered  among  ditlerent  candidates,  that  out 
of  the  total  number  (which  is  now  401)  no  one  receives  an  abso- 
lute majority  {/.c.  at  least  201  votes),  the  choice  goes  over  to  the 
House  of  Iteprescntatives,  who  are  em])owered  to  choose  a  Presi- 
dent from  among  the  three  candidates  who  have  received  the 
largest  number  of  electoral  votes.  In  the  House  the  vote  is 
taken  by  States,  a  majority  of  all  the  States  {i.e.  at  present  of 
twenty  States  out  of  thirty-eight)  being  necessary  for  a  choice. 
As  all  the  members  of  the  House  from  a  State  have  but  one 
collective  vote,  it  follows  that  if  they  are  equally  divided  among 
themselves,  e.g.  if  half  the  members  from  a  given  State,  say 
Pennsylvania,  are  Democratic  and  half  Kei)ublican,  the  vote  of 
that  State  is  lost.  Supi)osing  this  to  '  the  case  in  half  the 
total  number  of  States,  or  sup})0sing  tlic  States  so  to  scatter 
their  votes  that  no  candidate  receives  an  absolute  majority,  then 
no  President  is  chosen,  and  the  Vice-President  becomes  President.^ 

Only  twice  has  the  election  gone  to  the  House.  In  1800, 
when  the  rule  still  prevailed  that  the  candidate  with  the  largest 
number  of  votes  became  President,  and  the  candidate  who  came 
second  Vice-President,  Jcilerson  and  Aaron  Burr  received  the 
same  number.  The  Jefl'ersonian  electors  meant  to  make  him 
President,  but  as  they  had  alsf)  all  voted  foi  Burr,  there  was  a 
tie.  After  a  long  struggle  the  House  chose  .lefTerson.^  Feeling 
ran  high,  and  had  .letl'crson  been  kept  out  by  the  votes  of  the 
Federalist  party,  his  partisans  might  ])ossibly  have  taken  uj) 
arms.  In  1824  Andrew  Jackson  had  99  electoral  votes,  and  his 
three  comj)etitors  (J.  Q.  Adams,  W.  H.  Crawford,  and  Henry 
Clay),  162  votes  between  them,  so  that  .Jackson  wanted  32  of  an 
absolute  majority.  The  House  chose  J.  i^.  Adams  by  a  vote  of 
thirteen  SUites  against  seven  for  Ja/;kson  and  four  for  Crawford.*' 

'  As  to  the  olinico  of  the  Vice-rrpsi<l»'iit  l>y  the  Senate  see  Constit. ,  Am.  xii. 

"  The  votes  of  two  Stiitos  were  t'^r  a  loii^  tii(»«  diviilcd  ;  l)iit  lliuiiilton's 
influence  at  hist  iuiluced  tlio  FcihTulist  ni<f(.UMH  t<j  v<H«  for  JellVrson  as  a  j)ei'son 
h!ss  dangerous  to  the  country  tliun  liurr.  His  arl'uyn — higidy  patriotic,  for 
Jefferson  was  his  hitter  enemy — cost  him  his  lit>  of  Hurr's  1  ands. 

^  Chay,  uidui'ky  tliroiii^hout  in  his  amhitions  f';r  tlie  piesi'lency,  had  stood 
fourth  in  tlie  electoral  vote,  and  so  could  not  he  dioscii  hy  tlie  House.  Jackson 
had  received  the  largest  poiiular  vote  in  tho.se  States  where  electors  were  chosen 
by  the  people. 
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In  this  mode  of  choice,  the  popular  will  may  be  still  less  recog- 
nized than  it  is  by  the  method  of  voting  through  j)residential 
electors,  for  if  the  twenty  r^mallor  States  were  through  their 
representatives  in  the  Hou?,e  to  vote  for  candidate  A,  and  the 
eighteen  larger  States  for  candidate  B,  A  would  be  seated,  though 
the  population  of  the  twenty  smaller  States  is,  of  course,  very 
much  below  that  of  the  eighteen  larger. 

The  Constitution  seems,  though  its  language  is  not  explicit, 
to  have  intended  to  leave  the  counting  of  the  votes  to  the 
president  of  the  Senate  (the  Vice-President  of  the  United  States) ; 
and  in  early  days  this  officer  superintended  the  count,  and 
decided  questions  as  to  the  admissibility  of  doubtful  votes. 
However,  Congress  has  in  virtue  of  its  right  to  be  present  at 
the  counting  assumed  the  further  right  of  determining  all  ques- 
tions which  arise  regarding  the  validity  of  electoral  votes,  and 
has,  it  need  hardly  be  said,  determined  them  on  each  occasion 
from  party  motives.  This  would  be  all  very  well  were  a 
decision  by  Congress  always  certain  of  attainment.  But  it  often 
happens  that  one  party  has  a  majority  in  the  Senate,  another 
party  in  the  House,  and  then,  as  the  two  Houses  vote  separately 
and  each  differently  from  the  other,  a  deadlock  results.  I  must 
pass  l>y  the  minute  and  often  tedious  controversies  which  have 
arisen  on  these  matters.  But  one  case  deserves  special  mention, 
for  it  illustrates  an  ingrained  and  formidable  weakness  of  the 
present  electoral  system. 

In  187G,  Mr.  Hayes  was  the  liepublicaii  candidate  for  the 
presidency,  Mr.  Tilden  the  Democratic.  The  tormer  carried  his 
list  of  electors  in  seventeen  States,  whose  aggregate  electors 
numbered  1G3,  and  the  latter  carried  his  list  also  in  seventeen 
States,  whose  ag^Tegatc  electors  num])ercd  184.  Four  States 
remained  out  of  the  total  thirty -eight,  and  in  each  of  these 
four  two  sets  of  persons  had  been  chosen  by  popular  vote,  each 
set  claiming,  on  grounds  too  complicated  to  be  here  explained, 
to  bo  the  duly  chosen  electors  from  those  States  respectively.' 
The  electoral  votes  of  these  four  States  amounted  to  twenty-two, 
so  that  if  in  any  one  of  them  the  Democratic  set  of  electors  had 

'  In  Oregon  tlie  ([nestion  was  wlietlier  one  of  the  chosen  electors  was  dis- 
qualified lu'cause  he  was  a  post  master.  In  Florida  there  were  coini)laints  of 
fraud,  in  South  Carolina  of  intimidation,  in  Louisiana  two  rival  State  povern- 
ments  existed,  each  claiming  the  right  to  certify  electoral  returns.  There  had 
doubtless  been  a  good  deal  of  fraud  and  some  viuleuce  in  several  of  the  fcsoutheru 
States. 
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been  found  to  have  been  duly  chosen,  the  Democrats  would  have 
secured  a  majority  of  electoral  votes  (the  total  number  of  electors 
being  then  369,  so  that  18-i  was  within  one  of  being  a  h-ilf  of 
that  number)  whereas  even  if  in  all  of  them  Kepublican  electors 
had  been  chosen,  the  Republican  electors  would  have  had  a 
majority  of  one  only.  In  such  circumstances  the  only  course  for 
the  Repul)lican  leaders,  as  good  party  men,  was  to  claim  all 
these  doubtful  States.  This  they  promptly  did, — party  loyalty 
is  the  last  virtue  that  deserts  politicians, — and  th!>  Democrats 
did  the  like. 

Meanwhile  the  electors  met  and  voted  in  their  respective 
States.  In  the  four  diapu  ted  States  the  two  sets  of  electors  met, 
voted,  and  sent  up  to  AVashington,  from  each  of  these  four, 
double  returns  of  tho  "lectoral  votes.  The  result  of  the  election 
evidently  depended  tj  the  question  which  set  of  returns  should 
be  admitted  as  being  tiie  true  and  legal  returns  from  the  four 
States  respectively.  The  excitement  over  the  whole  Union  was 
intense,  and  the  prospect  of  a  peaceful  settlement  remote,  for 
the  Constitution  a})peared  to  provide  no  means  of  determining 
the  legal  questions  involved.  Congress,  as  remarked  a])ove,  had 
in  some  previous  instances  assumed  jurisdiction,  but  seeing  that 
the  Republicans  had  a  majority  in  the  Senate,  and  the  l)3mo- 
crats  in  the  House  of  Representatives,  it  was  clear  that  the 
majority  in  one  House  Avould  vote  for  admitting  the  Republican 
returns,  the  majority  in  the  other  for  admitting  the  Democratic. 
Negotiations  between  the  leaders  at  last  arranged  a  method  of 
escape.  A  statute  was  passed  creating  an  electoral  commission 
of  five  Senators,  five  members  of  the  House  of  Representatives, 
and  five  Justices  of  tlie  Su])r<}me  Court,  who  were  to  determine 
all  questions  as  to  the  admissibility  of  electoral  votes  from  States 
sending  up  double  returns.^  "verything  now  turned  on  the 
composition  of  the  electoral  Commission,  a  body  such  as  had 
never  before  been  created.  The  Senate  api)()inted  three  Repub- 
licans and  two  Democrats.  The  House  of  Representatives 
appointed  three  Democrat*?  and  two  Republicans.  So  far  there 
was  an  exact  bdance.  The  statute  had  indicated  four  of  the 
Justices  who  were  to  sit,  two  Republicans  and  two  Democrats, 

^  Power  WHS  reserved  to  C'oii<;;reRs  to  set  aside  by  a  vote  of  both  Houses  the 
decisions  of  tlie  Coimuissioii,  but  a.«  the  two  Houses  dilTeied  in  every  ease,  the 
Ueniocrats  of  the  House  always  voting  aKftinst  ••.nii  determination  of  the  (,'oni- 
niission,  and  the  lit'iiubiirans  of  the  Swcate  supporting:  it,  tliis  iimvisiou  made  no 
dilTerenco. 
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and  had  left  these  four  to  choose  a  fifth.  This  fifth  was  the 
odd  ma:,  whose  casting  vote  would  turn  the  scale  as  between  the 
seven  Republican  members  of  the  Commission  and  the  seven 
Democrats.  The  four  Justices  chose  a  liejiublican  Justice,  and 
this  choice  practically  settled  the  result,  for  every  vote  given  by 
the  members  of  the  Commission  was  a  strict  party  vote.^  They 
were  nearly  all  lawyers,  and  had  all  taken  an  oath  of  impar- 
tiality. The  legal  questions  were  so  ditficult,  and  for  the  most 
part  so  novel,  that  it  was  possible  for  a  sound  lawyer  and  honest 
man  to  take  in  each  case  either  the  view  for  which  the  Repul)licans 
or  that  for  which  the  Democrats  contended.  Still  it  is  interest- 
ing to  observe  that  the  legal  judgment  of  every  commissioner 
happened  to  coincide  with  his  pjirty  proclivities.^  All  the 
points  in  dis[)ute  were  settled  by  a  vote  of  eight  to  seven  in 
favour  of  the  returns  transmitted  by  the  li(  T)ul)lican  electors  in 
the  four  disputed  States,  and  Mr.  Hayes  was  accordingly  declared 
duly  elected  by  a  majority  of  185  electoral  votes  against  184. 
The  decision  may  have  been  right  as  matter  of  law, — it  is  still 
debated  by  lawyers, — and  there  had  been  so  much  f(^rce  and 
fraud  on  both  sides  in  Florida,  Louisiana,  and  South  Carolina, 
that  no  one  can  say  on  which  side  substantial  justice  lay.  Mr. 
Tilden  deserves  the  credit  of  having  induced  his  friends  both  to 
agree  to  a  compromise  slightly  to  his  own  disadvantage,  and  to 
accej)t  peaceably,  though  with  long  and  loud  complaints,  a  result 
which  baffled  their  hopes.  I  tell  the  story  here  because  it  points 
to  a  grave  danger  in  the  presidential  system.  The  stake  played 
for  is  so  high  Hint  the  temiitation  to  fraud  is  immense ;  and  as 
the  ballots  given  for  the  electors  by  the  ])eople  are  received  and 
counted  by  State  authorities  under  State  laws,  an  unscrupulous 
State  faction  has  opportunities  for  fraud  at  its  command.  Ten 
years  ])asse(l  after  the  election  of  1876,  but  Congress,  although 
successive  Presidents  pressed  the  subject  on  its  attention,  did 
nothing  till  1887  to  provide  against  a  recurrence  of  the  danger 
described.  It  has  now  enacted  a  statute  which  to  some  extent 
meets  the  pr()l)lem  by  providing  that  tribunals  appointed  in  and 
by  each  State  shall  determine  what  electoral  votes   from  the 


^  Till!  rnmmissidii  decided  uiiiiuinKHisly  that  the  Democratic  set  of  electors 
from  Soutli  Carolina  were  not  iluly  chosen,  1)iit  they  divided  eiglit  to  seven  as 
usual  (in  the  question  of  recognizing  the  Keiiublican  electors  of  that  State. 

-  The  same  jjlienomeiion  has  been  observed  in  committees  of  the  Riiglish 
House  of  Commons  appointed  to  deal  with  purely  legal  questions,  or  to  sit  in  a 
virtually  judicial  capacity. 
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State  arc  legal  votes ;  and  that  if  the  State  has  appointed  no 
such  tribunal,  the  two  Houses  of  Congress  shall  determine  which 
votes  (in  case  of  double  returns)  are  legal.  If  the  Houses  differ 
the  vote  of  the  State  is  lost.^  It  is,  of  course,  possible  under 
this  plan  that  the  State  tribunal  may  decide  unfairly ;  but  the 
main  thing  is  to  secure  some  decision.  Unfairness  is  better  than 
uncertainty. 

A  President  is  removable  during  his  term  of  office  only  Ly 
means  of  impeachment,  a  procedure  familiar  on  both  sides  of  the 
Atlantic  in  1787,  when  the  famous  trial  of  Warren  Hastings  was 
still  lingering  on  at  Westminster.  Impeachment,  which  had 
played  no  small  part  in  the  development  of  English  liberties,  was 
deemed  by  the  Americans  of  those  days  a  valuable  element  in 
their  new  constitution,  for  it  enabled  Congress  to  depose,  and  the 
fear  of  it  might  be  expected  to  restrain,  a  treasonably  ambitious 
President.  In  obedience  to  State  precedents,^  it  is  by  the  House 
of  Representatives  that  the  President  is  impeached,  and  by  the 
Senate,  sitting  as  a  law  court,  with  the  chief  justice  of  the 
Supreme  court,  the  highest  legal  official  of  the  country,  as  pre- 
siding officer,  that  he  is  tried.  A  two-thirds  vote  is  necessary  to 
conviction,  the  effect  of  which  is  simply  to  remove  him  from  and 
disqualify  him  for  office,  leaving  him  "  liable  to  indictment,  trial, 
judgment,  and  punishment,  according  to  law"  (Constitution, 
Art.  i.  §  3,  Art.  ii.  §  4).  The  impeachable  offences  are  "  treason, 
bribery,  or  other  h:  ;h  crimes  and  misdemeanours,"  an  expression 
which  some  have  leld  to  cover  only  indictable  offences,  while 
others  extend  it  to  iclude  acts  done  in  violation  of  ofhcia'  duty 
and  against  the  intc.  jsts  of  the  nation,  such  acts,  in  fact,  as  were 
often  grounds  for  tk  English  impeachments  of  the  seventeenth 
century.  As  yet,  Andrew  Johnson  is  the  only  President  who 
has  been  impeached.  His  foolish  and  headstrong  conduct  made 
his  removal  desirable,  but  as  it  was  doubtful  whether  any  single 
offence  justified  a  conviction,  several  of  the  senators  ])()litically 
opposed  to  him  voted  for  acquittal.^     A  two-thirds  majority  not 

^  There  are  further  provisions  in  the  Act  whicli  need  not  l>o  given  liere. 

-  Impeachment  was  taken,  not  directly  from  Englisli  usage,  hut  ratlier  from 
the  Constitutions  of  Virginia  (1776),  and  Massachusetts  (1780),  wliicli  had,  no 
doubt  following  the  example  of  Englaml,  established  this  remedy  against  culpable 
oflioials. 

^  They  may  have  questioned  the  expediency  of  turning  him  out  at  that 
moment ;  or  their  i)olitieal  prepossessions  against  him  may  have  been  restrained 
hy  a  doubt  whether  the  evidence  was  quite  suilicient  to  support  a  (luusi-criininal 
cliarge. 
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having  been  secured  upon  any  one  article  (the  numbers  being 
thirty  for  conviction,  nineteen  for  acquittal)  he  was  declared 
acquitted. 

In  case  of  the  removal  of  a  President  by  his  impeachment,  or 
of  his  death,  resignation,  or  inability  to  discharge  his  duties,  the 
Vice-President  steps  into  his  place.  The  Vice-President  is  chosen 
at  the  same  time,  by  the  same  electors,  and  in  the  same  manner 
as  the  President.  His  only  functions  are  to  preside  in  the 
Senate  and  to  succeed  the  President.  Failing  both  President 
and  Vice-President  it  was  formerly  provided  by  statute,  not  by 
the  Constitution,  that  the  presiding  officer  for  the  time  being  of 
the  Senate  should  succeed  to  the  presidency,  and,  failing  him, 
the  Speaker  of  the  House  of  Representatives.  To  this  plan  there 
was  the  obvious  objection  that  it  might  throw  power  into  the 
hands  of  the  party  opi)Osed  to  that  to  which  the  lately  deceased 
President  belonged ;  and  it  has  therefore  been  now  (by  an  Act 
of  1886)  enacted  that  on  the  death  of  a  President  the  secretary 
of  state  shall  succeed,  and  after  him  other  officers  of  the  adminis- 
tration, in  the  order  of  their  rank.  Four  Presidents  (Harrison, 
Taylor,  Lincoln,  Garfield)  have  died  in  office,  and  been  succeeded 
by  Vice-Presidents,  and  in  the  first  and  third  of  these  instances 
the  succeeding  Vice-President  has  reversed  the  policy  of  his  pre- 
decessor, and  become  involved  in  a  quarrel  with  the  party  which 
elected  him,  such  as  has  never  yet  broken  out  between  a  man 
elected  to  be  President  and  his  party.  In  practice  very  little 
pains  are  bestowed  on  the  election  of  a  Vice-President.  The 
convention  which  selects  the  party  candidates  usually  gives  the 
nomination  to  this  post  to  a  man  in  the  second  rank,  sometimes 
as  a  consolation  to  a  disappointed  candidate  for  the  presidential 
nomination,  sometimes  to  a  friend  of  such  a  disappointed  candi- 
date in  order  to  "  placate  "  his  faction,  sometimes  as  a  compli- 
ment to  an  elderly  leader  who  is  personally  popular.  If  the 
party  carries  its  candidate  for  President,  it  also  as  a  matter  of 
course  curries  its  candidate  for  Vice-President,  and  thus  if  the 
President  happens  to  die,  a  man  of  small  account  may  step  into 
the  chief  magistracy  of  the  nation. 
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TiiM  powers  and  duties  of  tlie  President  as  head  of  tlie  Federal 
executive  are  the  following  : — 

Command  of  Federal  army  and  navy  and  of  militia  of  several 

States  when  called  into  service  of  the  United  States. 
Power  to  make  treaties,  but  with  advice  and  consent  of  the 
Senate,  i.e.  consent  of  two-thirds  of  senators  present, 
to  a})point  ambassadors  and  consuls,  judges  of  Supreme 
court,  and  all  other  higher  Federal  officers,  but  with  advice 
and  consent  of  Senate. 

to  grant  reprieves  and  pardons  for  otiences  against  the 
United  States,  except  in  cases  of  impeachment, 
to  convene  both  Houses  on  extraordinary  occasions. 
„  to  disagree  Avith  {i.e.  to  send  back  for  reconsideration)  any 
bill  or  resolution  passed  by  Congress,  but  subject  to  tlio 
power  of  Congress  to  finally  pass  the  same,  after  ro-con- 
sideration,  by  a  two-thirds  majority  in  each  House. 
Duty  to  inform  Congress  of  the  state  of  the  Union,  and  to  re- 
commend measures  to  Congress. 
„  to  receive  foreign  and)assadors. 
„  to  "take  care  that  the  laws  be  faithfully  executed." 
„  to  commission  all  the  officers  of  the  United  States. 
These  functions  group  themselves  into  four  classes — 
Those  which  relate  to  foreign  atlairs. 
Those  which  relate  to  domestic  administration. 
Those  which  concern  legislation. 
The  power  of  appointment. 
The  conduct  of  foreign  policy  would  be  a  function  of  the  utmost 
importance  did  not  America,  happy  America,  stand  apart  in  a 
world    of    her   own,   vuiassailable    by   European    powers,   easily 
superior  to  the  other  republics  of  her  continent,  but  with  no 
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l)ros('iit  inotivo  for  ii^ni^rossioii  upon  llicm.  'I'lio  rrcsidmif,  how- 
ever, has  not  a  free  liand  in  foreij^n  policy,  lie  camiot  (Iccliiro 
war,  for  lliat  l>elon_!j;s  lo  Congress,  tliou,L:;li  to  bo  siiii!  he  may,  as 
1 'resident  I'olk  did  in  IS  la  (I,  briny;  all'airs  to  a  ])()int  at  which 
it  is  hard  for  Coni^ress  to  refi'ain  from  the  (h'claialion.  Treaties 
recpiire  the  apj)roval  of  two-thirds  of  the  Senate  ;  and  in  order  to 
secure  this,  it  is  usually  necessary  for  the  Ivxeeulivo  to  be  in  con- 
stant connnunieation  with  the  Foreii:;n  AH'airs  Comniittee  of  that 
body.  The  I  louse  of  Ke|)rescntatives  has  no  lei;al  rij:;ht  to  inter- 
fere, but  it  often  passes  re.solutions  enjoinini:;  or  disapprovinj;  a 
particular  lino  of  policy  ;  and  sometimes  invites  the  Senate  to 
coincide  in  th(>se  expressions  of  opinion,  which  then  become 
weightier.  The  President  is  by  no  means  bound  l>y  such  resolu- 
tions, and  has  more  than  once  declared  that  he  does  not  regard 
them.  But  as  some  treaties,  esj)ecially  commercial  treaties, 
cannot  bo  carried  out  except  by  tlio  aid  of  statutes,  and  as  no 
M'ar  can  bo  entered  on  without  votes  of  money,  the  llouso  of 
Representatives  can  .sometimes  indirectly  make  good  its  claim  to 
intluenco.  IMany  delicate  questions,  some  of  them  not  yet  de- 
cided, have  arisen  upon  these  [)oints,  which  the  C\)nstitution  has, 
j)erhaps  unavoidably,  left  in  half-light.^  In  all  free  countries  it 
is  most  diflicult  to  define  the  respective  s|)heres  of  the  legislature 
and  executive  in  foreign  aiVair.s,  for  while  publicity  ami  ])arlia- 
mentary  control  arc  needed  to  ])rotect  the  i)eop1e,  ])romj)titudo 
and  secrecy  are  the  conditions  of  diplomatic  success.  Practically, 
however,  and  for  the  jnirjwses  of  ordinary  business,  the  President 
is  independent  of  the  House,  Avhile  the  Senate,  though  it  can 
prevent  his  settling  anything,  camiot  keep  him  from  unsettling 
everything.  He,  or  rather  his  secretary  of  state,  for  tlie  President 
has  rarely  leisure  to  give  close  or  continuous  attention  to  foreign 
policy,  retains  an  luifettered  initiative,  by  means  of  which  ho  may 
embroil  the  country  abroad  or  excite  passion  at  homo. 

The  domestic  authority  of  the  President  is  in  time  of  peace 
vcrv  small,  because  bv  far  the  lari^er  iiart  of  law  and  administra- 
tion  belongs  to  the  State  goveriunents,  and  })ecause  Federal  ad- 
ministration is  rciiulated  bv  statutes  which  leave  little  discretion 
to  the  executive.  In  war  time,  however,  and  especially  in  a 
civil  war,  it  expands  with  jwrtentous  speed.  Poth  as  commander- 
in-chief  of  the  army  and  navy,  and  as  chargetl  with  the  ''  faithful 

'  An  junite  iliscussion  of  some  of  these  questioiis  may  be  foiiml  iu  Dr.  Vcn 
Hoist's  '^((uilsrccht  dcr  Vcrcinindii  Slaatcu,  §  58. 
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cxocutioii  of  tli(!  l:iw.s,"tlio  President  is  likely  to  l)e  le«l  to  assmiK! 
all  the  powers  wliieh  the  (nn(!i\ti;eiicy  r(!(|uires.  How  iiiiicli  lie  ca?i 
l(\i;ally  do  Avitliout  tlie  aid  of  statutes  is  disputed,  for  tlio  acts  of 
['resident  jjiiicolri  duriuj;  the  earlier  part  of  the  War  of  Sec(!ssioti, 
including  his  ])roclaniation  suspending  the  writ  of  Jfnlifds  (Jor/ms, 
were  sul>se(|uently  legalized  ])y  ('ongr(!ss  ;  hut  it  is  at  least  clear 
that  (.'ongress  can  make  him,  as  it  did  make  Lincoln,  almost  a 
dictator.  And  how  nnich  tlu!  war  |)ow(!r  may  include  appears  in 
this,  that  by  virtue  of  it  and  without  any  picvious  h-gislative 
sanction  President  Iiin<;oln  issued  his  emancipation  p'-  clamat.ions 
of  18()2  and  li^O,'),  declaring  all  slaves  in  the  insurgent  States  to 
1)0  thenceforth  free,  although  tliese  States  were  (Uuimed  to  he  in 
point  of  law  still  nieml)ers  of  the  Union.' 

]t  d(;volves  on  the  ex(!cutive  as  wc;!!  as  on  (Jongr(!ss  to  give 
eflect  to  the  provisions  of  the  Constitution  whercihy  a  re|»ul»lican 
form  of  government  is  guaranteed  to  every  State  :  and  a  State 
may,  on  the  application  of  its  legislature,  or  executive  (when  the 
legislature  cannot  ])e  convened),  ootain  ])i'ot(!ction  against  domestic 
violence.  Where,  as  in  liouisiana  in  1H73,  tlusre  are  two  govcii-n- 
ments  disputing  by  force  the  control  of  a  State,  or  Avherc  an  in- 
surrection breaks  out,  as  in  Khodo  Island  in  1810-2,  this  power 
becomes  an  important  one,  for  it  involves  the  cni]»Ioyment  of 
troops,  and  enables  the  President  (since  it  is  usually  on  him  that 
the  duty  falls)  to  establish  the  government  ho  ])refers  to  recog- 
nize."    Fortunately  the  case  has  been  one  of  rare  occurrence. 

'  Tlic  proclaiiiiitinu  was  ox|)rcs.scil  iif)t  to  ;ipi>ly  to  States  wliioli  liail  not  speeded, 
nor  to  sucli  parts  of  seceding  States  as  had  then  already  l)een  rceonfiuercd  by  tli<! 
northern  annies.  Shivery  was  finally  IcKaiiy  e.\tint,'iiished  everywhere  by  the 
thirteenth  constitutional  ainemlnient  of  18(55. 

-  In  the  Ijouisiana  case  Federal  troojis  were  employed  :  in  the  IJhode  Island 
case  the  President  authorized  the  sending  in  of  the  ndlitia  of  Massaelnisetts  and 
Connecticut,  but  the  Uhode  Island  troops  succeeded  in  KUpi)ressing  the  rebellion, 
whose  leader  was  ulti, namely  convicted  of  high  treason  airainst  the  State  ami  im- 
prisoned. See  as  to  the  guarantee  of  order  and  republican  government  in  the 
States,  the  case  of  Lulhcr  v.  llorden  (7  How.  42)  and  tlie  instructive  article  of 
Judge  T.  M.  Cooley  in  the  Iiitcriialiitnal  Jicrinvi'm  January  187').  He  oli.serves: 
"  The  obligation  to  guar:intee  a  republicaTi  form  of  government  to  the  States,  and 
and  to  protect  them  against  invasion  and  domestic  violence,  is  one  imijosed  ujion 
'the  United  States.'  The  implication  is  that  the  duty  was  not  to  depend  for  its 
fultilment  on  the  legislative  department  exclusively,  but  that  all  departments  of 
the  government,  or  at  least  more  than  one,  were  or  might  be  charged  with  some 
tluty  in  this  regard.  It  has  been  Congress  which  hitherto  has  assumed  to  act  upon 
the  guarantee,  while  application  for  ]irntection  against  domestic  violence  has,  on 
the  other  hand,  been  made  to  the  President.  From  the  nature  of  the  case  the 
judiciary  can  have  little  or  nothing  to  do  with  (juestions  arising  under  this  pro- 
vision of  the  Constitution." 
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The  President  has  the  right  of  speiikiiig  to  the  nation  by 
addresses  or  ])rocli)mations,  a  right  not  expressly  conferred  by  the 
Constitution,  but  inherent  in  his  position.  Occasions  ror|uiring 
its  exercise  arc  uncommon.  On  entering  ofllice,  it  is  u.sual  for  the 
new  magistrate  to  issue  an  inaugural  address,  stating  his  views 
on  current  pul)lic  questions.  Washington  also  put  forth  a  fare- 
well address,  l)ut  Jackson's  imitation  of  that  famous  document 
was  condemned  as  a  piece  of  vain-glory.  It  is  thought  bad  taste 
for  the  President  to  deliver  stump  speeches,  and  Andrew  Johnson 
injured  himself  by  the  practice.  But  he  n^tains  that  and  all 
other  rights  of  the  ordinary  citizen,  including  the  right  of  voting 
at  Federal  as  well  as  State  elections  in  his  o^\^l  State.  And  he 
has  sometimes  taken  an  active,  though  a  covert,  sha.  e  in  the 
councils  of  his  own  ]>arty. 

The  position  of  the  President  as  respects  legislation  is  a  pecu- 
liar one.  The  King  of  England  is  a  member  of  the  English 
legislature,  because  Parliament  is  in  theory  his  Great  Council 
which  he  summons  and  in  which  he  ju'esides,  hearing  the  com- 
})laints  of  the  people,  and  devising  legislative  remedies.^  Jt  is  as 
a  member  of  the  legislature  that  he  assents  to  the  bills  it  pre- 
sents to  him,  and  the  term  "  veto  po\v  •■,"  since  it  seems  to 
suggest  an  authority  standing  outside  to  pprove  or  reject,  does 
not  happily  describe  his  right  of  dealing  with  a  measure  which 
has  been  passed  by  the  council  in  which  he  is  deemed  to  sit, 
though  in  point  of  fact  he  no  longer  does  so  except  at  the  l)pgin- 
ning  and  ending  of  a  session.  The  American  President  is  not  a 
member  of  the  legislature  at  all.  He  is  an  independent  and 
separate  power  on  whom  the  people,  for  the  sake  of  checking 
the  legislature  and  of  protecting  themselves  against  it,  have 
specially  conferred  the  function  of  arresting  by  his  disapproval 
its  acts.  So  again  the  King  of  England  can  initiate  legislation. 
According  to  the  older  Constitution,  statutes  })ur[)orted  to  be 
mside  ])y  him,  but  "^vith  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal  and  of  the  Commons."  -     According  to 

^  It  need  liardly  be  said  that  the  actual  separation  ol'  rai'liaiiicnt  into  two 
brandies,  each  of  wiiieli  deliberates  apart  under  the  presidency  of  its  own  cliair- 
niiin  (the  chairman  of  one  House  named  by  the  sovereifrn,  wliom  he  represents, 
that  of  the  other  chosen  by  the  House,  but  approved  by  the  soverei^'ii),  does  not 
exclude  the  theory  that  the  King  Lords  and  Commons  constitute  the  common 
council  of  the  nation.  They  are  indeed  deemed  to  be  the  whole  nation,  assembled 
for  national  puriioses. 

"  In  the  fourteenth  century  English  statutes  are  expressed  to  be  made  by  the 
king,  "  par  conseil  et  par  assentcment  "  of  the  lords  and  the  connnonalty.     The 
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tlie  modern  pnictice,  nc  irly  all  important  moa>nres  aro  brought 
into  Parliament  by  his  ministers,  and  noniiii  My  under  his  instruc- 
tions. The  American  President  cannot  introduce  bills,  either 
directly  or  through  his  ministers,  for  they  do  not  sit  in  Congress. 
All  that  the  Constitution  ])oriiiits  him  to  do  in  this  directioti  is 
to  inform  Congress  of  the  state  of  the  nation,  and  to  rtH-oniniend 
the  measures  which  his  experience  in  adminisfratum  shows  to  l)e 
necessary.  This  latter  function  is  discharged  by  the  messages 
which  the  President  addresses  to  Congress.  The  most  important 
is  that  sent  by  the  hands  of  his  private  secretary  at  the  bogiruiing 
of  each  session. 

George  Washington  used  to  deliver  his  addresses  orally,  like 
an  English  king,  and  drove  in  a  coach  and  six  to  open  Congress 
with  something  of  an  English  king's  state,  liut  .Jetlerson,  when 
his  turn  came  in  1801,  Nvhether  from  republican  simi)licity,  as  he 
said  himself,  or  because  he  was  a  poor  speaker,  as  his  critics  said, 
began  the  practice  of  sending  communications  in  wTiting ;  and 
this  has  been  followed  ever  since.  The  message  usually  discusses 
the  leading  questions  of  the  moment,  indicates  mischiefs  needing 
a  remedy,  and  suggests  the  requisite  legishition.  But  as  no  bills 
are  submitted  })y  the  President,  and  as,  even  were  he  to  submit 
them,  no  one  of  his  ministers  sits  in  either  House  to  cvjilain  and 
defend  them,  the  message  is  a  shot  in  the  air  without  jmictical 
result.  It  is  rather  a  manifesto,  or  declaration  of  opinion  and 
policy,  than  a  step  towards  legislation.  Congress  is  not  moved  : 
members  go  their  own  ways  and  bring  in  their  own  bills.  Pre- 
sident Cleveland,  for  instance,  has  recently  (1887)  in  two  succes- 
sive messages  called  attention  to  the  necessity  for  dealing  with 
the  silver  question,  but  Congress  has  not  even  attempted  to 
handle  the  matter. 

Far  more  effective  is  the  President's  part  in  the  last  stage  of 
legislation,  for  here  he  finds  means  provided  for  carrying  out  his 
will.  When  a  bill  is  presented  to  him,  he  may  sign  it,  and  his 
signature  makes  it  law.  If,  however,  he  disapproves  of  it,  he 
returns  it  within  ten  days  to  the  House  in  which  it  originated, 

words  "  l)y  the  authority  "  of  tlie  Lords  .iiid  Commons  first  appear  in  the  eleventh 
yearof  Henry  VI.  (1433),  and  from  *  e  first  of  Henry  VII.(1485)downwarilsa  form 
substantially  the  same  as  the  jiresent  i  followed,  viz.  "He  it  enacted  by  tiie  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  S]  iritual 
and  Temporal,  and  Commons,  and  by  the  authority  of  tlie  same."  See  Stubbs, 
Constitutional  Historij,  vol.  iii.  chap,  xx.;  Anson,  Laio  oj  the  ConstiliUii'n,  vol.  i, 
p.  127. 
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with  a  stiitenu'iit  of  his  jfiouiids  of  disajjproval.  If  lioth  Houses 
tiikc  up  tlu;  hill  a^aiu  and  pass  it  hy  a  two  thirds  majority  in 
each  House,  it  hefotucs  law  forthwitii  without  re(|uiriiij^  tho 
I'residetit's  sii;iiaturc.*  If  it  fails  to  ohtaiu  this  inajority  it  drops. 
Coiisideritii^  that  tiio  arhiti'ary  use,  hy  (Jeor}.;o  III.  and  his 
colonial  ;;overMors,  of  tho  power  of  refusiii}.;  hills  passed  hy  a 
colonial  lei;islature  had  hecn  a  chief  cause  of  the  Kevolution  of 
1770,  it  is  to  the  credit  of  the  Anu'ricans  that  they  inserted  this 
apparently  uniletnocratie  provision  in  tho  Constitution  of  17S9.- 
Jt  has  worked  wonderfully  well.  Most  Presidents  have  used  it 
sj)arin,i,dy,  and  only  where  they  felt  either  that  there  was  a  case 
for  delay,  or  that  the  country  would  suj)port  them  against  tho 
majority  in  {'on_i,'ress.  Perverse  or  headstrong  ['residents  have 
heen  j:;enerally  defeated  hy  tho  use  of  tho  two-thirds  vote  to  ])ass 
the  hill  over  their  ohjections.  Washington  vetoed  (to  use  tho 
popular  expression)  two  hills  oidy  ;  his  successors  down  till  1830, 
seven  ;  and  till  the  accession  of  Pi-esident  (.'leveland  in  1885  tho 
total  iMunher  vetoed  was  only  sovonty-scvon  (including  tho  so- 
(•alled  pocket  vetoes)  in  ninety-six  years.-'  Mr.  Cleveland  had  up 
to  Ahirch  1887  vetoed  a  much  larger  numher  than  this,  tho  great 
majority  being  hills  for  granting  pensions  to  persons  who  served 
in  the  northern  armies  during  tho  War  of  Secession.''     Though 

'  It'  ('oni,Tess  adjourns  witliin  the  ten  days  allowed  the  President  for  returning 
the  bill,  it  is  lost.  His  retaininj?  it  iinder  these  circumstances  ..t  the  end  of  a 
session  is  popularly  called  a  '*  pocket  veto." 

-  At  that  time  there  was  only  one  State,  Massachusetts,  whoso  constitution 
allowed  the  governor  a  veto.  As  to  tho  veto  power  in  the  hJtates,  an  interesting 
subject,  son  posf,  Chapters  XL.  and  XLI. 

"  Mr.  Floruco  Davis  (in  John.f  Hopkins  University  Sludief,  Tliird  Series,  Nos. 
i.\.  X.)  gives  tho  following  jiarticulars,  up  to  1885  :  "  Forty-three  of  the  seventy- 
seven  Vetoes  emanateil  from  four  Presidents,  viz.  Jackson,  eleven ;  Tyler,  ten  ; 
Johnson,  thirteen  ;  Hayes,  nine.  All  these  administrations  were  periods  of  fierce 
oontlict  with  a  hostile  Congress.  Ad<l  Madison,  six  ;  Pierce,  five  ;  Buchanan, 
seven  ;  and  Grant,  six  ;  and  we  have  sixty-seven  out  of  seventy-seven  vetoes,  and 
only  ten  remain  to  tho  other  twelve  Presidt;.ts.  Five  subjects  comprise  tho 
majority  of  all  the  vetoes,  viz.  Internal  improvements,  seventeen  ;  United  States 
Bank,  four  ;  Reconstruction  Acts,  seven  ;  Rebel  claims,  four ;  Interference  at 
elections  by  marshals  and  soldiers,  seven  ;  in  all,  thirty-seven  out  of  seventy- 
seven.  Ten  bills  have  been  passed  over  vetoes,  viz.  one  under  Tyler,  seven  under 
Johnson,  one  under  Hayes,  an<l  one  under  Arthur," 

*  In  1 88()  Mr.  Cleveland  returned  to  Congi-ess  115  bills  in  all,  of  which  101 
were  jiensioii  bills.  It  was  attempted  to  ])ass  a  second  time  only  eight  of  these, 
and  only  one  was  in  fact  repassed.  His  chief  ground  was  that  a  regular  l)ureau 
exists  for  dealing  with  and  awarding  jiensions  under  the  general  law,  that  many 
of  the  claims  recognized  by  these  bills  had  been  reported  again.st,  am\  that  others 
were  ojien  to  susjticion. 
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iiiiiiiy  of  tlicso  hills  hiul  bocii  passed  with  litth;  or  no  o|)|)ositioii 
scarcely  any  wen;  rcjtassed  a.i;;aiiist  his  v»'to.  'Iho  only  ['resident 
wlio  used  the  power  in  a  reckless  way  was  Andrew  .lohnson,  who, 
in  the  eourso  of  his  three  years'  stiii^^le  with  Congress,  returned 
to  tiieni  the  chief  hills  they  passed  for  cai'ryin;;  out  their  Southern 
lieconstniction  policy.  As  the  majority  opposed  to  him  was  a 
large  one  in  hoth  Houses,  these  hills  were  promptly  piissed  over 
his  veto. 

So  far  fi'om  exciting  the  displeasiu'e  of  the  p(!oplo  hy  resisting 
the  will  of  their  representatives,  a  I'roident  generally  gains 
l)opularity  hy  tin;  hold  use  of  his  veto  power.  It  conveys  the 
impression  of  fiiinness  ;  it  shows  that  he  has  a  view  and  does  not 
fear  to  give  ell'ect  to  it.  The  nation,  which  has  often  good 
grounds  for  distrusting  Congress,  a  Ixjdy  iiahle  to  bo  moved  by 
sinister  private  iniluences,  or  to  defer  to  the  clamour  of  some 
noisy  section  outside,  looks  to  the  man  of  its  choice  to  kee[)  Con- 
gress in  order.  ]iy  "killing"  more  bills  than  all  his  ])redecessors 
put  together  had  done,  Mr.  Cleveland  raised  himself  in  public 
opinion  and  improved  the  ])ros})ccts  of  his  re-election.  The 
reasons  why  the  veto  provisions  of  the  Constitution  have  suc- 
ceeded a])pear  to  bo  two.  One  is  that  the  President,  ]»eing  an 
elective  and  not  a  hereditary  magistrate,  is  deemed  to  act  for  the 
people,  is  responsible  to  the  people,  and  has  the  weight  of  the 
people  behind  him.  The  people  regard  him  as  a  check,  an  indis- 
pensable check,  not  only  upon  the  haste  and  heedlessness  of  their 
n^presentativcs,  the  faults  that  the  framers  of  the  Constitution 
chiefly  feared,  but  u})on  their  tendency  to  yield  either  to  pressure 
from  any  section  of  their  constituents,  or  to  temptations  of  a 
private  nature.  Ho  is  expected  to  resist  tliesc  tendencies  on 
behalf  of  the  whole  people,  whoso  interests  may  sutler  from  the 
selfishness  as  "well  of  sections  as  of  individuals.  The  other  reason 
is  that  a  veto  can  never  take  effect  uidess  there  is  a  substantial 
minority  of  Congress,  a  minority  exceeding  one  third  in  one  or 
other  House,  which  agrees  with  the  President.  Should  the 
majority  threaten  him  he  is  therefore  sure  of  considerable  sup- 
port. Hence  this  arrangement  is  preferable  to  a  plan,  such  as 
that  of  the  French  Constitution  of  179P  (under  which  the 
Icing's  veto  couhl  be  overridden  by  passing  a  bill  in  three  succes- 

^  As  tlio  iiiaiority  in  Friiiuu  wiis  unable  to  attain  its  will  by  constiliitioiial 
nicaus  without  waiting  threo  years,  it  was  tlie  more  disposoil  to  overthrow  th« 
Constitntion. 
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sive  years),  fi»r  ciial)ling  the  executive  simply  to  delay  the  passing 
of  a  measure  which  may  bo  urgent,  or  which  a  vast  majority  of 
the  legislature  may  desire.  In  its  ])ractical  working  the  presi 
dential  veto  power  furnishes  an  interesting  illustration  of  the 
tendency  of  lunvritten  or  flexible  constitutions  to  depart  from,  of 
written  or  rigid  constitutions  to  cleave  to,  the  letter  of  the  law. 
The  strict  legal  theory  of  the  rights  of  the  head  of  the  State  is  in 
this  j)oint  exactly  the  same  in  Knglanci  and  in  America,  liut 
whereas  it  is  now  the  undoubted  duty  of  an  English  king  to 
assent  to  every  bill  i)assed  by  both  Houses  of  Tarliament,  how- 
ever strongly  he  may  ])crsonally  disapprove  its  provisions,^  it  is 
the  no  less  undoubted  duty  of  an  American  President  to  exercise 
his  indc]»endent  judgment  on  every  bill,  not  sheltering  himself 
tuider  the  re])resentatives  of  the  peoj)le,  or  foregoing  his  own 
opinion  at  their  bidding.^ 

As  the  PresicVfut  is  charged  with  the  whole  Federal  adminis- 
tration, and  responsible  for  its  due  conduct,  he  must  of  course  be 
allowed  to  choose  his  executive  subordinates.  But  as  he  may 
abuse  this  tremendous  ])ower  the  Constitution  associates  the 
Sr-natc  with  him,  requiring  the  "advice  and  consent"  of  that 
body  to  the  api)ointments  ho  makes.  It  also  permits  Congress 
to  vest  in  the  courts  of  law,  or  in  the  heads  of  departments,  the 

^  Queen  Elizabeth,  in  a.i).  1597,  usscnteil  \o  forty-three  hills  passed  in  that 
session,  and  "advised  herself  upon"  f3rty-eij,'ht.  William  III.  refused  to  assent 
to  live  bills.  The  last  instance  of  the  use  of  the  "  veto  power  "  in  England  was 
by  Queen  Anne  in  1707  on  a  Scotch  militia  bill.  Mr.  Tod  {Paiiiamentary 
Governvunt  in  the  English  ^'olonicr-,  ii.  y,.  319)  mentions  that  in  1858  changes 
in  a  private  railway  bill  were  compelled  by  an  intimation  to  its  jjromoters  that, 
if  tliey  were  not  made,  the  royal  ,  .wer  of  rejection  would  be  exercised. 

'  •  The  practi.'al  disuse  of  the  ^elo  power  "  in  Eiijjland  is  due  not  merely  to 
the  decline  in  the  authority  of  the  Crown,  but  to  the  fact  that,  since  the  Revolu- 
tion, the  Crown  acts  only  on  the  advice  of  rt. nonsible  ministers,  who  necessarily 
oOnimand  a  majority  in  the  House  of  Connu^ns.  A  bili  therefore  cannot  bo 
jiassed  against  t..e  wishes  of  the  r  inistry  unless  in  the  rare  case  of  their  being 
ministers  on  sulVerance,  and  even  in  thai  event  th  y  would  be  able  to  j)reveMt  its 
passing  by  advising  the  Crown  to  ])rorog\io  or  dissolve  I'arliament  before  it  had 
gone  througli  all  its  stages.  In  18ti8  a  bill  (the  Irish  Church  Suspension  Hill) 
was  carried  through  the  House  of  Commons  by  Mr.  Oladstone  against  the  opposi- 
tion of  the  then  Tory  ministry  which  was  holding  ollice  on  sufferance  ;  but  it  was 
rejected  on  second  reading  by  a  large  majority  in  the  House  of  Lords.  H".d  that 
House  seemed  likely  to  accept  it  the  case  would  have  arisen  which  I  have  referred 
to,  and  the  only  course  for  tlie  ministry  would  have  been  to  dissolve  rarlianient. 

It  was  urged  against  the  jiroNision  in  the  Constitution  of  1789  for  the  Presi- 
dent's veto  that  the  power  would  be  useless,  because  in  England  the  Crown  did 
not  venture  to  use  it.  Wilson  rejilied  I'y  observing  that  the  English  Crown  had 
not  only  jjractically  an  antecedent  negative,  but  also  a  means  of  defeat i>ig  n  bill 
in  the  House  of  Lords  by  creating  new  peers. — Elliot's  iJibutes,  ii.  p.  472. 
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right  of  ai)pointing  to  "iiiforior  ollices."^     This  hist  chuiso  has 


been  used  to 


4s  from  tl 


nomination 
estimated  at  3r)( 


>f  tlie 


I'emovc  many  ^ 
President.  But  a  vast  num})er,  rouj:l 
inchidinjij  for  example  nearly  GOU  places  under  the  'J'reasiuy,  and 
nearly  2000  post-masterships,  still  remain  in  his  gift.  The  con- 
lirining  ])ower  entrusted  to  the  Seriate  has  hecome  a  political 
factor  of  the  highest  moment.  The  framers  of  the  Constitution 
I)rol)al)ly  meant  nothing  more  than  that  the  Senate  should  check 
the  President  by  rejecting  nominees  who  were  ])ersonally  unlit, 
morally  or  intellectually,  for  the  ])ost  to  which  he  ))ropose(l  to 
appoint  them.  The  Senate  has  always,  except  in  its  struggle 
with  President  ilohnson,  left  the  President  free  to  choose  his 
cabinet  ministers.  But  it  early  assumed  the  right  of  rejecting  a 
nominee  to  any  other  ollice  on  any  gi.;iHid  which  it  jih'ased,  as 
for  instance,  if  it  disapproved  his  ])oIitical  alliliations,  or  simply 
if  it  disliked  him,  or  wished  to  spite  the  President.  Presently 
the  senators  from  the  State  wherein  a  Federal  ollice  to  which  the 
President  liad  made  a  nomination  lay,  being  the  persons  chielly 
interested  in  the  appointment,  and  most  entitled  to  be  listened 
to  by  the  rest  of  the  Senate  when  considering  it,  claimed  to 
have  a  ])aramount  voice  in  deciding  whether  the  nomination 
should  bo  confirmed.  This  claim  was  substantially  yielded,  for 
it  applied  all  round,  and  gave  every  senator  what  ho  wanted. 
The  senators  then  proceeded  to  put  pressure  on  the  President. 
They  insisted  that  before  making  a  nomination  to  an  otlice  in 
any  State  ho  should  consult  the  senators  from  that  State  who 
belonged  to  his  own  i)arty,  and  bo  guided  by  theiv  wishes.  Such 
an  arrangement  benetited  all  senators  alike,  because  each  obtained 
tho  right  of  practically  dictating  the  appointments  to  those 
Federal  offices  which  ho  most  cavci^  for,  viz.  those  within  the 
limits  of  his  own  State ;  and  each  was  therefore  willing  to 
support  his  colleagues  in  securing  the  same  right  for  themselves 
as  regarded  their  States  respectively.  Of  course  when  a  senator 
belonged  to  tho  party  oj)j)osed  to  the  President,  ho  had  no  claim 
to  interfere,  because  places  are  as  a  matter  of  course  given  to 
party  adherents  only.  When  both  senators  belonged  to  the 
President's  party  they  agreed  among  themselves  as  to  the  person 
whom  they  should  require  tho  President  to  nominate.     Hy  this 

*  Tlie  Constitution  also  jierinits  ConRresB  to  vent  the  niiiMiintment  of  su(;li 
inferior  ollices  as  it  tliinks  tit  in  tho  Pri'si<lent  ahnie,  ko  as  not  to  require  tliu 
Beiiate'.s  concurrence. 
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system,  wliicli  ohtuined  the  name  of  the  Courtesy  of  the  Senate, 
the  President  was  practically  enslaved  as  regards  ajjpoiiitnients, 
because  his  refusal  to  be  guided  by  the  senator  or  senators  within 
whose  State  the  office  lay  exposed  him  to  have  his  nomination 
rejected.  The  senators,  on  the  other  hand,  o])taincd  a  mass  of 
patronage  by  means  of  which  they  could  reward  their  partisans, 
control  the  Federal  civil  servants  of  their  State,  and  build  up  a 
faction  devoted  to  their  interests.^  Successive  Presidents  chafed 
under  the  yoke,  and  sometimes  carried  their  nominees  either  by 
makin<'  a  bari^ain  or  bv  lit-htinj'  hard  with  the  senators  who 
sought  to  dictate  to  them.  Put  it  was  generally  more  prudent 
to  yield,  for  an  ofllended  senator  could  avenge  a  defeat  by  play- 
ing the  President  a  shrew  d  trick  in  some  other  matter  ;  and  as  the 
business  of  confirmation  is  transacted  in  secret  session,  intriguers 
have  little  fear  of  the  public  before  their  eyes.  The  senators 
might,  moreover,  argue  that  they  knew  best  what  would 
strengthen  the  party  in  their  State,  and  that  the  men  of  their 
choice  were  just  as  likely  to  be  good  as  those  whom  some  p  ivate 
friend  suggested  to  the  President.  Thus  the  system  throve  and 
still  thrives,  though  it  received  a  blow  from  the  conflict  in  1881 
between  President  Garfield  and  one  of  the  New  York  senators, 
Mr.  Koscoe  Conkling.  This  gentleman,  finding  that  Mr.  Gar- 
field tvould  not  nominate  to  a  Federal  office  in  that  State  the 
person  he  proposed,  resigned  his  seat  in  the  Senate,  inducing  his 
co-senator  "Sir.  Piatt  to  do  the  same.  Both  then  offered  them- 
selves for  re-election  by  the  State  legislature  of  New  York, 
expecting  to  obtain  fiom  it  an  a])proval  of  their  action,  and 
tl'  ireby  to  cow  the  President.  The  State  legislature,  howe^'er,  in 
which  a  faction  hostile  to  the  two  senators  had  become  powerful, 
rejected  Mr.  Conkling  and  Mr.  Piatt  in  favour  of  other  candi- 
dates. So  the  victory  remained  with  IMr.  Garfield,  while  the 
nation,  which  had  watched  the  contest  eagerly,  rubbed  its  hands 
in  glee  at  the  unexpected  drmmcment. 

Pefore  we  quit  this  subject,  to  v/hich  I  may  return  in  a  later 
cha|,tcr,  it  must  be  remarked  that  the  "  Courtesy  of  the  Senate  " 
would  never  have  attained  its  present  strength  but  for  the 
growth  in  and  since  the  time  of  President  Jackson,  of  the  so- 

'  As  tlio  House  of  Representatives  couM  not  allow  tlie  Senate  to  engross  all 
the  Federal  i>iitrniiage,  tliere  lias  been  a  tendency  towards  a  sort  of  arr!inf,'enient, 
aecordinj,'  to  wliicli  tlie  greater  State  otlioes  belong  to  the  senators,  while  as  regards 
the  lesser  ones,  lying  within  their  resjiecfive  CongressicMial  districts,  members  of 
the  House  are  recognized  as  euti.. 'od  to  reconunend  cauditlates. 
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called  S])oils  System,  whereby  holders  of  Federal  offices  have 
been  turned  out  at  the  accession  of  a  new  President  to  nake 
way  for  the  asj)irants  whose  services,  past  or  future,  he  is  ex- 
pected to  requite  or  secure  hy  the  gift  of  places.^ 

The  right  of  the  President  to  remove  from  office  has  given 
rise  to  long  controversies  on  which  I  can  only  touch.  In  the 
Constitution  there  is  not  a  word  about  removals  ;  and  very  soon 
after  it  had  come  into  force  the  question  arose  whether,  as 
regards  those  otlices  for  which  the  confirmation  of  the  Senate 
is  reijuired,  the  President  could  remove  without  its  consent. 
Hamilton  had  argued  in  the  Federalist  that  the  V  •esident  could 
not  so  remove,  because  it  was  not  to  be  su])pjsed  that  the 
Constitution  meant  to  give  him  so  immense  and  dangerous  a 
reach  of  jiower.  Madison  argued  soon  after  the  adoption  of  the 
Constitution  that  it  did  permit  him  so  to  remove,  because  the 
head  of  the  executive  nnist  have  subordinates  whom  he  can 
trust,  and  may  discover  in  those  whom  he  has  appointed  defects 
fatal  to  their  usefulness.  This  was  also  the  view  of  Chief- 
Justice  IMarHhall.'-  When  the  question  came  to  be  settled  by 
Congress  during  tiie  presidency  of  Washington,  Congress,  in- 
fluenced pei'haps  by  respect  for  his  perfect  ui)rightness,  took  the 
Madisonian  view  and  recognized  the  power  of  removal  as  vested 
in  the  President  alone.  So  matters  stood  till  a  conflict  arose  in 
186G  between  President  Johnson  and  the  Kepublican  majority 
in  both  Houses  of  Congress.  In  1867,  Congress  fearing  that 
the  President  would  dismiss  a  great  number  of  officials  who 
sided  with  it  against  him,  passed  an  Act,  known  as  the  Tenure 
of  Office  Act,  which  made  the  consent  of  the  Setiate  necessary  to 
the  removal  of  office-holders,  even  of  the  President's  (so-called) 
cabinet  ministers,  permitting  him  oidy  to  suspend  them  from 
otiice  during  the  time  when  Congress  was  not  sitting.  The 
constitutionality  of  this  Act  has  been  much  doubted,  and  its 
policy  is  now  generally  condemned.^     It  was  a  blow  struck  in 

^  See  fiirtlicr  as  to  tlio  use  of  Federal  patrouago  the  eliaptcr  on  the  Spoils 
System  in  Vol.  II. 

-  Mr.  Justiee  Story  in  liis  Conimenldries  07i  the  ConslUutinn,  argues  against 
the  Madison  doctrine,  but  ho  does  so  in  view  not  of  such  questions  as  i)resented 
themselves  in  1807,  but  of  the  conduot  of  President  Jackson  (who  was  in  power 
when  Story  wrote)  in  making  wliolesale  partisan  removals.  Tiio  wliole  subject  of 
the  President's  appointing  power  is  elaborately  and  judiciously  treated  in  an 
article  in  the  l'a2)crs  of  the  American  JlistoriciU  Assorialioii,  vol.  i.,  by  Lucy  M. 
Salmon. 

^  ilr.  James  G.  Plaine,  for  instance,  who  was  a  member  of  the  (.'ongress  which 
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lilt'  licit  of  |);issioii.      W'Ikmi  rrcsidciil    (Iniiit  siiccrcdctl  in   |.S(!1», 
ll\«>  Acl  WHS  u;r(>;illy  moililiiMl,  mikI  il  Iimh  now  (ISS7)  Ikhmi   willi 

gClKMIll    :l|>|M'OV;ll    rt'|i(>ill(M|. 

How  (iMMucroiis  i)  is  to  Icnvc  sill  oHiccs  l(«n;iltl(»  :il  the  wwiv. 
|»I(';isnr(<  ot  ;i  piirtisiiii  l'',\C(Miti\(»  nsini;  lliciii  loc  piii'l y  piii-poscs, 
liMs  l>('(>n  shown  Ity  lln'finils  of  lli(>  Spoils  syslcin.  ( )n  llici 
other  liiuiil  ;i  I'lcsiihMit  oni'hl  to  Ik<  frcr  to  choosi*  his  rliii'f 
iniviscis  iiiiil  ministers,  n\u\  even  in  tlio  lowci'  funks  of  the  civil 
ser\  ice  it  is  liMfd  to  seciire  etlieieney  if  ;i  speeilie  e;ins(>,  snch  ;is 
t'onlil  i>e  pittved  to  ;i  jr.rv,  tiinst  l)(>  Mssiujneil  for  tlisniiss;ii. 

Althoui^h  Conj^ress  hiis  Iransferretl  niiiny  minor  :ippointinenls 
lo  llu'  «'onrts  ;in(l  th(>  heinh'  of  (lep;irlments.  jiml  l»y  the  Civil 
St'r\  iee  U'eform  Act  of  ISS.'l  h:is  inslitnled  competitive  exiimin;i 
tions  foi-  ;i  ininil»er  estimated  at  I  1,000,  many  remain  in  the  free 
uifl  oi  llu'  President  ;  and  even  as  regards  those  which  lie  with 
his  ministers,  he  may  he  invoU<>d  if  dis|)ules  arise  hetwiM'n  lh(< 
mitiister  and  politicians  pressini;  tho  claims  of  llu>ir  respiM'tivo 
fiiends.  'rh(>  husiiu'ss  of  nominatiiiij;  is  in  ordinary  tinn's  so 
tMiurossinjj:  as  tt>  lcav<>  the  chief  ma^isti'alc  of  tlui  nation  lil.lhi 
time  for  his  other  fnnctions. 

Artenuis  Wanl's  iK'scription  of  Ahr.diam  liincoln  swept  aloni,' 
from  r(U>m  to  rtuun  in  tlie  NN'hite  llonse  hy  a  risim;  'ide  of  ollice 
seekers  is  hardly  iin  (>\ai;u;eration.  I'Voni  tho  Ifh  of  March, 
wluMi  Mr.  (Jarlield  came  into  power,  till  ho  was  shot  in  tho  .Inly 
followini;,  lu'  was  en<;aLi;ed  almost,  incessantly  in  (picstions  oi 
l>aironat;e.'  ^'ot  tho  l'rosid(Mil's  individual  jud_i;tnent.  has  litth? 
sco|)e.  lie  must  reckon  with  tho  Senate;  he  Uiiist  rcciuilo  llu^ 
supporters  of  iho  men  to  whom  iio  owes  hisolection:  ho  nuist 
so  distribute  places  all  over  tlio  country  as  to  keep  the  local 
wire  jMiliers  in  li'ood  humour,  ami  generally  stri>n<;lhen  the  ]iarty 
l\v  "doinu  somi'thinj:; "  for  thoso  >v',io  have  worked  oi-  will  wc.k 
for  it.  Althouuh  tho  minor  posts  are  i)raclically  left  to  tho 
uinniuatiou  of  the  senators  or  oou!j;ressmen  from  the  State  or  dia- 
irict.  I'ontlictiuii  claims  give  inlinite  Irouhh",  and  tho  more  lucra- 
tive t>tlii'es  ari>  luunerous  cnounh  to  make  tho  task  of  soloction 
laboriinis   as   well   as  thmkloss  and  disaii;ro(>al)le.      No  one  has 

jiassoil  tlu>   .\i't.  lias  i:i  liis    Tircntji  Years  in  Con    r.w  i'.\invssi'<l  liis  (lisajiiiroval 
of  it. 

'  It  is  ii'latoil  that  a  tVioiut,  nuvtiii.i,'  Mr.  liiiit'oln  eiic  day  ihiriiip  tlio  war, 
.'lisi'rvoil,  "  Voii  look  anxious.  .Mr.  i'n'si.lciit  ;  istlu'iv  hail  iit'vvs  t'loin  tlu'  trout?" 
"  No,"  answcivtl  the  rivsiiK'iit,  "  it  isn't  tlio  war:  it'.s  that  i>ost  inasti'ishiii  at 
Urownsvilli",  (Miio." 
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tiioni  !.(»  )i;!iin  frnm  a  llionm^li  sclicnin  (»f  rivil  scrvicii  irfniin 
llciii  tliii  ricsidciit.  'I'lir  |»i(!sciit.  sysli^rn  iii;ik('s  a  \v\vr  |iiill<ir 
of  liiin.  It  tlituwH  work  on  lii'ii  iiiiwuttliy  of  :i,  liiui  iritrl 
led,  iiimI  foi'  wliii'ii  :i  in:iii  of  litir  inti^llccl,  iii:iy  tic.  lii  i|ii:ilili(;(|. 
On  tli(^  otlicr  IciikI  tli<^  I'r'csidctit/s  itiiiroiiii^c.  is,  ii;  llir,  IkiimIm  of 
a.  skilful  iiili  i;j,ii('r,  iiti  ciii^iiHi  of  fiir  s|ii('ii(liii'^'  |iolriicy.  \\y  it,  lio 
nui  ol»li;j;(i  ;i,  viist  niiinlxT  of  |tn'soiis,  ciui  hind  llici'  iiit('f(!sl,4  l<» 
liis  own,  ciiii  (ill  iiii|Mirl:iiit,  |)l:in>H  with  tlio  inni  of  liis  ('iioici;. 
Sncli  iiiitliorit y  as  lin  li;is  over  tlid  |inrty  in  ( 'On};r<'SH,  and  tlusro- 
f(»r(i  ovrr  tlic  coMfsd  of  Jcj^iHliitioii,  hucIi  inlhu^nc-ii  iis  lio  «v\crl..s  on 
liis  |t:tity  in  llm  srvcrni  Stiitcs,  and  llicrcfoiMi  ovcf  tlio  scjccition 
of  ("indidiitc^s  for  ( 'oiij^rrss,  is  dni<.  to  liis  |l;ltron:l|i;(^  nrdi;i|t|»ily, 
tlid  inorti  his  |)alron!i;;(i  is  used  for  lh(!S(!  pMrposcs,  tJio  more;  it,  is 
:i|)l>  to  Ix^  diverted  from  tJi(3  aim  of  providing  tiu!  c()nnt,ry  with 
llm  hi'st,  olliriids. 

In  <|iii('l,  times  the  powci'  of  the  I'residenf,  is  not,  j;reiif.  lid 
is  hiimpei-ed  at  inery  tnrn  l>y  the  necessity  of  hnmonrin;!;  his 
piirty.  Il(!  is  so  nnicli  engrossed  l»y  the  triviid  iind  mechiiiiicid 
parts  of  liis  woik  iis  to  hiivci  jitth;  leisure  for  frnminii;  kir^ijo 
schemes  of  jiolicy,  while  in  carryinii;  them  out,  In;  needs  the  co- 
o|>er;ition  (»f  ('onL:;i'ess,  which  niiiy  he  jealons,  or  indillei-enl,  or 
hostile.  lie  has  less  inllneiice,  on  leniskil  ion,  tliiit.  is  to  s;iy,  his 
indi\idii:d  vdlition  m:d<es  less  dilVerence  to  the  (;onis(!  le;:,islii,tioii 
t;d\es,  th:in  tli(!  SpcMker  of  the  House,  of  Ik(!pr(!sentat.ives.  In 
ti'ouhlous  times  it.  is  otherwise^,  for  immense!  re^sponsihilily  is  tluMi 
thrown  oil  otm  who  is  hot!)  tlu^  command<M' inchii^f  and  tin;  lutad 
of  the  civil  ('xecutiv(!.  Ahriiliiim  iiincoln  wieldcfl  more  iiuthorit.y 
than  liny  single  l'',iii.'iishm:in  h;is  done!  sinc(!  ()liv(!r  ('romwell.  It 
is  tru(>  that  the  oi'dinary  law  was  for  sotne  purposes  piactically 
sus|)enil(M|  during  tho  W'iir  of  Secession.  IJut  it  will  idwiiys  have 
to  lu!  similiirly  sus|)etided  in  simihir  <'rises,  iind  the  susj»ension 
enui'es  t,o  th(i  benelit  of  the  I'resident,  who  l)(!(;omes  a  Hort  of 
dictator. 

Scttinji;  aside  these  (^\c(!ptional  momcsnts,  the;  dij^iiity  and 
power  of  the  President  have;,  (except  in  lespect  to  the  incrc^ase  in 
the  <|uaiitity  of  his  patronage,  heen  ra,is(!d  ])Ut  little  during  tlio 
last  titty  years,  that,  is,  since  thcs  tinu!  of  Andrew  fJackson,  the 
last  I'rcsident  who,  not  so  mucii  tlii'oUL;h  his  oflice  as  Ity  his  jxir- 
sonal  ascend(Micy  and  the  vehemence  of  his  charactei',  led  and 
};uided  Ids  paity  from  the  chair.  Jlero,  too,  one  sees  how  a 
rigid  or  supreme  Constitution  serves  to  keep  things  as  they  were. 
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But  for  its  iron  hand,  the  oificc  would  surely,  in  a  country  '\hero 
great  events  have  been  crowded  on  one  another  and  Oj  nion 
changes  rapidly  under  the  teaching  of  events,  have  cither  risen  or 
fallen,  have  gained  strength  or  lost  it. 

In  no  European  country  is  there  any  personage  to  whom  the 
President  can  be  said  to  correspond.  If  we  look  at  i)arliamentary 
countries  like  England,  Italy,  lielgiuni,  he  resembles  neither  the 
sovereign  nor  the  ])rime  minister,  for  the  former  is  not  a  party 
chief  at  all,  and  the  latter  is  palpably  and  confessedly  nothing 
else.  The  ] 'resident  enjoys  more  authority,  if  less  dignity,  than 
a  European  king.  He  has  powers  for  the  moment  narrower  than 
a  Euro))can  prime  minister,  but  these  powers  are  more  secure, 
for  they  do  not  dej)end  on  the  pleasure  of  a  })arlianientary 
majority,  but  run  on  to  the  end  of  his  term.  One  naturally 
conii)arcs  him  Avith  the  French  ])residcnt,  Init  the  latter  has  a 
prime  minister  and  cabinet,  dej)en(lent  on  the  chamber,  at  once 
to  relieve  and  to  eclipse  him  :  in  America  the  President's  cabinet 
is  a  })art  of  himself  and  has  nothing  to  do  with  Congress.  The 
president  of  the  Swiss  Confederation  is  merely  the  chairman  for 
a  year  of  the  Administrative  Federal  Coiuicil  (Bundesrath),  and 
can  hardly  be  called  the  executive  chief  of  the  nation. 

The  ditHculty  in  forming  a  just  estimate  of  the  President's 
power  arises  from  the  fact  that  it  diflcrs  so  much  under  orditiary 
and  under  extraordinary  circumstances.  This  is  a  result  which 
republics  might  seem  specially  concerned  to  prevent,  and  yet 
it  is  sj^ecially  frequent  under  republics,  as  witness  the  cases  of 
Kome  and  of  the  Italian  commonwealths  of  the  Middle  Ages. 
In  ordinary  times  the  President  may  be  com])ared  to  the  senior 
or  managing  clerk  in  a  large  business  establishment,  whose  chief 
function  is  to  select  his  subordinates,  the  policy  of  the  concern 
bjing  in  the  hands  of  the  board  of  directors.  But  when  foreign 
aiairs  become  critical,  or  when  disorders  within  the  Union 
require  his  intervention, — when,  for  in-tancc,  it  rests  with  him 
to  put  down  an  insurrection  or  to  ilc  idc  which  of  two  rival 
State   governments    he   will    recognize   and    sup])ort   by    arms, 


cverythin.f  may  depend  on  his  judgment,  his  courage,  and  his 
hearty  lo}  alty  to  the  jn-inciples  of  the  Constitution. 

It  used  to  be  thought  that  hereditary  monarchs  were  strong 
])ccause  they  reigned  by  a  right  of  their  oAvn,  not  derived  from 
the  people.  A  J'j-csident  is  strong  for  the  exactly  ojiposite 
reason,  because  his  rights  come  straight  from  the  people.     We 
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shall  have  fre(iuctit  occasion  to  observe  that  nowhere  is  the  rule 
of  ituy)lic  opinion  so  complete  as  in  America,  nor  so  direct,  that 
is  to  say,  so  independent  of  the  ordinary  machinery  of  govern- 
mo'^t.  Now  the  President  is  deemed  to  rejjresent  the  people  no 
less  than  do  the  members  of  the  legislature.  Public  opinion 
governs  by  and  through  him  no  less  than  by  and  throrigh  them, 
and  makes  him  ])owerful  even  against  the  legislature.  This  is 
a  fact  to  be  remembered  by  those  Europeans  who  seek  in  the 
strengthening  of  the  monarchical  principle  a  cure  for  the  faults 
of  government  by  assemblies.  And  it  also  suggests  the  risk  that 
attaches  to  ])ower  vested  in  the  hands  of  a  leader  directly  chosen 
by  the  people.     A  high  authority  observes  ^  : — 

"  Our  holiday  orators  delight  with  patriotic  fervour  to  draw 
distinctions  between  our  own  and  other  countries,  and  to  declare 
that  here  the  law  is  master  and  the  highest  oflicer  but  the  ser- 
vant of  the  law,  while  even  in  free  England  the  monarch  is  iri'e- 
sponsible  and  enjoys  the  most  complete  personal  innuunity.  ]]ut 
such  comparisons  are  misleading,  and  may  prove  mischievous. 
In  how  many  directions  is  not  the  executive  authority  in 
America  practically  superior  to  what  it  is  in  P^ngland  1  And 
can  we  say  that  the  President  is  really  in  any  substantial  sense 
any  more  the  servant  of  the  law  than  is  the  Queen  ?  Perhaps  if 
we  were  candid  we  should  confess  that  the  danger  that  the  cxe- 
cutivc  may  1)C  tempted  to  a  disregard  of  the  law^  may  justly  be 
believed  greater  in  America  than  in  countries  where  the  chief 
magistrate  comes  to  his  office  without  the  selection  of  the  people  : 
and  where  consequently  their  vigilance  is  quickened  by  a  natural 
distrust." 

Although  recent  Presidents  have  shown  no  disposition  to 
strain  their  authority,  it  is  still  the  fashion  in  America  to  be 
jealous  of  the  President's  action,  and  to  Avarn  citizens  against 
what  is  called  "  the  one  man  power."  General  Ulysses  S.Grant 
was  hardly  the  man  to  make  himself  a  tyrant,  yet  the  hostility 
to  a  third  term  of  otiico  which  moved  many  people  who  had  not 

^  Judf^o  T.  M.  Cooley,  in  the  Intcrnationnl  Review  for  Jan.  1875.  He  quotes 
the  words  of  Edward  Livingston  :  "  The  gloss  of  zeal  for  the  public  service  is 
always  spread  over  acts  of  ()i)pression,  and  the  pt'ople  are  sonietiiucs  made  to  con- 
sider that  as  a  brilliant  exertion  of  enertry  in  their  favour  whicli,  when  viewrd  in 
its  true  light,  would  be  found  a  fatal  blow  to  their  rights.  In  no  governnu  nt  is 
this  ellect  so  easily  produced  as  in  a  free  republic  ;  i)arty  sjiirit,  insejiarable  from 
its  existence,  aids  the  illusion,  and  a  i^npular  leader  is  .alloweil  in  many  instances 
imi)unity,  and  sometimes  rewarded  ■*'  applause,  for  acts  which  would  make  a 
tvrant  tremble  on  his  throue." 
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been  alieiKited  by  the  faults  of  his  adininihtnitioii,  lestod  not 
merely  on  reverence  for  the  example  set  l>y  Washinjjjton,  but 
also  on  the  fear  that  a  President  repeatedly  chosen  would  be- 
come dangerous  to  republican  institutions.  This  particular 
alarm  seems  to  a  European  groundless.  I  do  not  deny  that  a 
really  great  man  might  exert  ampler  authority  from  the  presi- 
dential chair  than  its  recent  occupants  liave  done.  The  same 
observation  applies  to  the  Popedom  and  even  to  the  English 
throne.  The  President  has  a  position  of  immense  dignity,  an 
unrivalled  platform  from  which  to  impress  his  ideas  (if  he  has 
any)  upon  the  people.  Put  it  is  hard  to  imagine  a  President 
overthrowing  the  existing  Constitution.  He  has  no  standing 
army,  and  he  camiot  create  one.  Congress  can  checkmate  him 
by  stopping  supi)lies.^  There  is  no  aristocracy  to  rally  round 
him.  Every  State  furnishes  an  independent  centre  of  resistance. 
If  he  were  to  attemjjt  a  coup  d^dat,  it  could  only  be  by  a])pt>aling 
to  the  people  against  Congress,  and  Congress  could  hardly,  con- 
sidering that  it  is  re-elected  every  two  years,  attempt  to  oppiwo 
the  })eople.  One  must  su])))ose  a  condition  bordering  on  civil 
war,  and  the  President  ])utting  the  resources  of  the  executive  at 
the  service  of  one  of  the  intending  belligerents,  already  strong 
and  organized,  in  order  to  ccnceivo  a  case  in  which  he  will  be 
formidable  to  freedom.  If  there  ))e  any  danger,  it  would  seem 
to  lie  in  another  direction.  The  larger  a  community  becomes 
the  less  does  it  seem  to  respect  an  assembly,  the  more  is  it 
attracted  by  an  individual  man,  A  bold  President  who  knew 
himself  to  be  sup])orted  by  a  majority  in  the  country,  might  bo 
tempted  to  override  the  law,  and  dei)rive  the  minority  of  the 
l)rotection  which  the  law  atlbrds  it.  He  might  be  a  tyrant,  not 
against  the  masses,  but  with  the  masses.  But  nothing  in  the 
present  state  of  American  j)olitics  gives  weight  to  such  appre- 
hensions. 

^  Assuiuiiif^  his  comluct  to  lie  such  as  to  wairuiit  this  c.Mniiiu  step,  to  wlii(;li 
C'oijfjrpss  is  lotli  to  rusort,  for  \\w  rt'iisons  stated  in  t'iiupter  XX.  post.  Contests 
lietwisen  Con^Ti'ss  uml  tlic  I'resitU'nt  havL'  tended  to  take  the  lurni  of  attaddng 
I'idei'a  to  appro^uiatiuu  bills. 
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Altuouoh  tlio  rrcsidoiit  has  l)oen,  not  tluit  iutlcin'iulont  good 
citi/on  whom  the  fninicrs  of  tho  Constitiition  s\M\tom|>livti'(l,  Imt, 
at  least  durinj^  the  hist  sixty  years,  a  |>av(v  >»iui\,  s\^Moni  uimh 
above  tho  avemge  in  character  or  abilities,  llie  olhie  lias  attained 
the  main  objects  fv>r  which  it  was  c\-\iatod,  Snch  mistakes  as 
have  been  nuule  in  foreign  policy,  ov  iu  the  conduct  of  the 
adniinistrative  d('i>artmonts,  have  boon  rarely  owing  to  the 
constitution  of  thi^  otlice  or  to  the  errors  of  its  holder.  This  is 
more  than  one  who  should  review  the  history  of  Euroi»e  during 
tho  last  hundred  years  could  say  of  any  European  monarchy. 
Nevertheless,  the  faults  chargeable  on  hereditary  kingship,  faults 
more  serious  than  Englishmen,  who  have  watched  with  adnu'ratioti 
the  wisdom  of  the  Crown  during  tho  present  reign,  can  easily 
realize,  must  not  make  us  overlook  certain  defects  incidental  to 
the  American  presidency,  perhaps  to  any  plan  of  vesting  the 
headship  of  the  State  in  a  i)erson  elected  for  a  limited  period. 

In  a  country  where  there  is  no  hereditary  throne  nor 
hereditary  aristocracy,  an  oilice  raised  far  above  all  other  otHc€« 
oilers  too  gi'eat  a  stimulus  to  ambition.  This  glittering  j>rize, 
always  dangling  before  the  eyes  of  prominent  statesmen,  has  a 
power  stronger  than  any  dignity  under  a  European  crown  to  lure 
them  (as  it  lured  Clay  and  Webster)  from  the  path  of  straight- 
forward consistency.  One  who  aims  at  the  presid(!ncy — and  all 
prominent  politicians  do  aim  at  it — has  the  strongest  iwssible 
motives  to  avoid  making  enemies.  Now  a  great  statesman  ought 
to  be  prepared  to  make  enemies.  It  is  one  thing  to  try  to  be 
])oj)ular — an  unpopular  man  will  bo  uninfluential — it  is  another 
to  seek  popularity  by  pleasing  every  section  cf  your  party. 
This  is  the  temptation  of  ju'esidential  aspirants. 

A  second  defect  is  that  the  presidential  election,  occurring  once 
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in  four  years,  tlirows  the  country  for  several  months  into  a  state 
of  turmoil,  for  which  there  may  be  no  occasion.  Perhaps  there 
are  no  serious  party  issues  to  be  decided,  perhaps  the  best  thing 
would  be  that  the  existing  Administration  should  pursue  the 
even  tenor  of  its  way.  The  Constitution,  however,  requires  an 
election  to  l)e  held,  so  the  whole  costly  and  complicated  machinery 
of  agitation  is  put  in  motion ;  and  if  issues  do  not  exist,  they 
have  to  be  created.^  Professional  politicians  who  have  a  personal 
interest  in  the  result,  because  it  involvcT  the  gain  or  loss  of  otllce 
to  themselves,  conduct  what  is  called  a  "campaign,"  and  the 
country  is  forced  into  a  factitious  excitement  from  midsummer, 
when  each  i)arty  selects  the  candidate  whom  it  will  nominate,  to 
the  first  week  of  November,  when  the  contest  is  decided.  There 
is  some  i)olitical  education  in  the  process,  but  it  is  bought  dearly, 
not  to  add  that  businesr.,  and  especially  finance,  is  disturbed, 
and  much  motiey  spent  unpcoductively. 

Again,  those  regularly  recurring  elections  produce  a  discontin- 
uity of  policy.  Even  M'hen  the  new  President  belongs  to  the  same 
])arty  as  his  predecessor,  he  usually  nominates  a  new  cabinet, 
having  to  reward  his  especial  supporters.  Many  of  the  inferior 
offices  are  changed  ;  men  who  have  learned  their  work  make  way 
for  others  who  have  everything  to  learn.  If  the  new  President 
belongs  to  the  opposite  party,  the  change  of  officials  is  far  more 
sweeping,  and  involves  larger  changes  of  policy.  The  evil  would 
be  more  serious  were  it  not  that  in  foreign  policy,  where  the 
need  for  continuity  is  greatest,  the  United  States  have  little  to 
do,  and  that  the  co-operation  of  the  Senate  in  this  department 
prevents  the  divergence  of  the  ideas  of  one  President  from  those 
of  another  from  being  so  wide  as  it  might  otherwise  be. 

Fourthly.  The  fact  that  he  is  re-eligible  once,  but  (practically) 
only  once,  operates  unfavourably  on  the  President.  He  is 
tempted  to  play  his  cards  for  a  re-nomination  by  so  pandering  to 
active  sections  of  his  own  party,  or  so  using  his  patronage  to 
conciliate  influential  politicians,  as  to  make  them  put  him  forward 
at  the  next  election.     On  the  other  hand,  if  he  is  in  his  second 

^  In  Englttiid,  also,  there  is  necessarily  a  campaign  once  at  least  in  every  six  or 
seven  years,  when  a  general  election  takes  place,  and  sometimes  ofteuer.  But 
note  that  in  England  (1)  this  is  the  only  season  of  disturbance,  whereas  in 
America  the  Congressional  elections  furnish  a  second  ;  (2)  the  period  is  usually 
shdrter  (three  to  six  weeks,  not  four  months)  ;  (3)  there  have  usually  been  real 
and  momentous  issues,  dividing  the  great  ])arties,  which  the  nation  had  to 
settle. 
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term  of  office,   lie   has   no   l(»iiL,'«'r   imic 
interests  of  the  nation   at  large,  because 


h  motive   to   re<;ar<l    the 
he  sees   that  his  own 


political  death  is  near.  It  may  he  answered  that  thc.-e  two 
evils  will  correct  one  another,  that  tho  President  will  in  his  first 
term  1)C  anxious  to  win  the  respect  of  tlu;  nation,  in  his  second 
he  will  have  no  motive  for  yiehling  to  the  unworthy  pressure  of 
party  wire-pullers. 

l>ut  the  fact  is,  as  has  been  pointed  out  by  some  foreijiin 
observers,  that  if  he  were  held  ineligilile  for  the  next  term,  but 
clij^ible  for  any  f\iture  term,  both  sets  of  evils  mij^ht  bo  avoided, 
and  l>oth  sets  of  benefits  secured.  The  arj^ument  airain-*  such  a 
provision  would  be  that  it  makes  that  breach  in  policy  which 
may  now  hapi)en  only  once  in  eight  years,  necessarily  ha|i[H'n 
once  in  four  years.  It  would,  for  instance,  have  prevented  the 
re-election  of  Abraham  Lincoln  in  18G4.'  The  founders  of  the 
Southern  Confederacy  of  18G1-G;")  were  so  nuich  impressed  by 
the  objections  to  the  present  system  that  they  provided  that 
their  President  should  hold  othce  for  six  years,  but  not  bo 
re-eligiblo. 

Fifthly.  An  outgoing  President  is  a  weak  President.  During 
the  four  months  of  his  stay  in  ofhce  after  his  successor  has  been 
chosen,  ho  declines,  except  in  cases  of  extreme  necessity,  to  take 
any  new  departure,  to  embark  on  any  executive  ]»<»licy  which 
cannot  bo  completed  before  he  quits  othce.  This  is,  of  course, 
even  more  decidedly  the  case  if  his  successor  belongs  to  tho 
opposite  party.  ^ 

Lastly.  The  result  of  an  election  may  be  doubtful,  not  from 
equality  of  votes,  for  this  is  provided  against,  but  from  a  dispute 
as  to  the  validity  of  votes  given  in  or  reported  from  the  States. 
This  difficulty  arose  in  LS76,  between  Mr.  Hayes  and  Mr.  Tilden, 


^  A  more  obvious  and  i)ractically  sufficient  answer  is  that  it  would  need  the 
passing  of  an  amendment  to  the  Constitution,  and  it  needs  a  very  strong  case  to 
induce  three -fourths  of  the  States  to  agree  to  change  tliis  time-lionoured 
document. 

^  Mr.  E.  A.  Freeman  {History  of  Federal  Oovernmcnt,  i.  302)  adduces 
from  Polybius  (iv.  6,  7)  a  curious  instance  showing  that  the  same  mischief  arose 
in  the  Achaian  League :  "  The  ^Etolians  cliose  for  an  inroad  the  time  wlien  the  ollicial 
year  (of  the  Acliaian  General)  was  drawing  tn  its  close,  as  a  time  when  tho 
Achaian  counsels  were  sure  to  be  weak.  Aratos,  the  (General  elect,  was  not  yet  in 
office  ;  Timoxenos,  the  outgoing  General,  shrank  fioiii  energetic  action  so  late  in 
his  year,  and  at  last  yielded  up  his  otiico  to  Aratos  before  the  legal  time."  This 
effort  of  Timoxenos  to  escape  from  the  consetiuences  of  the  system  could  not 
have  occurred  in  governments  like  those  of  Rome,  England,  or  the  United  States, 
where  "the  reign  of  law"  is  far  stricter  than  it  was  in  the  Greek  republics. 


tit 


\y\ 


i  :fi| 


Hi 


■^^r» 


A 


.^.s:%^ 


»%. 


IMAGE  EVALUAT90N 
TEST  TARGET  (MT-S) 


/. 


^  J^t^ 


Kb 


'^^"ipy 


<.^''4">'^.W 


I 


1.0 


l.i 


1.25 


^   '-    III  2-0 

u 

U    11.6 


o}y. 


Photograpliic 

Sciences 
Corporation 


23  WEST  MAIN  STREET 

WEBSTER,  N.Y.  )4S80 

(716)  873-4503 


^ 


*^ . «. 


o^ 


V 


^ 


68 


THE  NATIONAL  GOVERNMENT 


PAIIT  I 


■n 


W  i\ 


'  IS 


I'.  I''! 


il 


r.i 


! 


disclosing  the  existence  of  a  set  of  cases  for  which  the  Constitution 
had  not  provided.  It  will  not  recur  in  quite  the  same  form,  for 
provision  has  now  been  made  by  statute  for  dealing  with  disputed 
returns.^  But  cases  may  arise  in  which  the  returns  from  a  State 
of  its  electoral  votes  will,  because  notoriously  obtained  by  fraud 
or  force,  fail  to  be  recognized  as  valid  by  the  party  whose 
candidate  they  prejudice.  No  presidential  election  passes  without 
charges  of  this  kind,  and  these  charges  are  not  always  unfounded. 
Should  manifest  unfairness  coincide  with  popular  excitement 
over  a  really  important  issue,^  the  self-control  of  the  people, 
which  has  hitherto  restrained,  as  it  did  in  1877,  the  party  passions 
of  their  leaders,  may  prove  unequal  to  the  strain  such  a  crisis 
would  put  upon  it. 

Further  observations  on  the  President,  as  a  part  of  the 
machinery  of  government,  will  be  better  reserved  for  the  dis- 
cussion of  the  relations  of  the  executive  and  legislative  depart- 
ments. I  will  therefore  only  observe  here  that,  even  when  wo 
allow  for  the  defects  last  enumerated,  the  presidential  office,  if 
not  one  of  the  conspicuous  successes  of  the  American  Constitution, 
is  nowise  to  be  deemed  a  failure.  The  problem  of  constructing 
a  stable  executive  in  a  democratic  country  is  so  immensely 
difficult  that  anything  short  of  a  failure  deserves  to  be  called  a 
success.  Now  the  President  has,  during  ninety -nine  years, 
carried  on  the  internal  administrative  business  of  the  nation  with 
due  efficiency.  Once  or  twice,  as  when  Jefferson  purchased 
Louisiana,  and  Lincoln  emancipated  the  slaves  in  the  revolted 
States,  he  has  courageously  ventured  on  stretches  of  authority, 
held  at  the  time  to  be  doubtfully  constitutional,  yet  necessary,  and 
approved  by  the  judgment  of  posterity.  He  has  kept  the 
machinery  Avorking  quietly  and  steadily  when  Congress  has  been 
distracted  by  party  strife,  or  paralyzed  by  the  dissensions  of  the 
two  Hoi.ses,  or  enfeebled  by  the  want  of  first-rate  leaders.  The 
executive  has  been  able,  at  moments  of  peril,  to  rise  into  a 
dictatorship,  as  during  the  AVar  of  Secession,  and  when  peace 
returned,  to  sink  back  into  its  pro})or  constitutional  position.  It 
has  shown  no  tendency  so  to  dwarf  the  other  authorities  of  the 
State  as  to  pave  the  way  for  a  monarchy. 

^  Sec  above,  p.  45. 

"  It  was  a  ])iecc  of  singular  good  Ibrtune  that  the  contest  between  Tilden  and 
Hayes  was  only  a  coutist  between  persons,  between  cilice-holders  and  ollice- 
aeeltors,  and  that  no  really  grave  political  issue,  heating  the  public  mind,  was 
involved. 
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Europeans  are  struck  by  the  faults  of  a  plan  Avhich  plunges 
the  nation  into  a  whirlpool  of  excitement  once  every  four  years, 
and  commits  the  headship  of  the  State  to  a  party  leader  chosen 
for  a  short  period.^  But  there  is  another  aspect  in  which  the 
presidential  election  may  be  regarded,  and  one  whose  importance 
is  better  appreciated  in  America  than  in  Europe.  The  election 
is  a  solemn  periodical  appeal  to  the  nation  to  review  its  condition, 
the  way  in  which  its  business  has  been  carried  on,  the  conduct  of 
the  two  great  parties.  It  stirs  and  rouses  the  nation  as  nothing 
else  does,  forces  every  one  not  merely  to  think  about  public 
affairs  but  to  decide  how  he  judges  the  parties.  It  is  a  direct 
expression  of  the  "will  of  ten  millions  of  voters,  a  force  before 
which  everything  must  bow.  It  refreshes  the  sense  of  national 
duty ;  and  at  great  crises  it  intensifies  national  patriotism.  A 
presidential  election  is  sometimes,  as  in  1800,  and  as  again  most 
notably  in  1860  and  1864,  a  turning-point  in  history.  In  form 
it  is  nothing  more  than  the  choice  of  an  administrator  who  cannot 
influence  policy  otherwise  than  by  refusing  his  assent  to 
bills.  In  reality  it  is  the  deliverance  of  the  mind  of  the  people 
upon  all  such  questions  as  they  feel  able  to  decide.  A  curious 
parallel  may  in  this  respect  be  drawn  between  it  and  a  general 
election  of  the  House  of  Commons  in  England.  A  general 
election  is  in  form  a  choice  of  representatives,  with  reference 
primarily  to  their  views  upon  various  current  questions.  In 
substance  it  is  often  a  national  vote  (what  the  French  call  a 
plebiscite),  committing  executive  power  to  some  one  prominent 
statesman.  Thus  the  elections  of  1868,  1874,  1880,  were 
practically  votes  of  the  nation  to  place  Mr.  Gladstone  or  Mr. 
Disraeli  at  the  head  of  the  government.  So  conversely  in 
America,  a  presidential  election,  which  purports  to  be  merely  the 
selection  of  a  man,  is  often  in  reality  a  decision  upon  issues  of 
I)olicy,  a  condemnation  of  the  course  taken  by  one  party,  a  man- 
date to  the  other  to  follow  some  different  course. 

The  choice  of  party  leaders  as  Presidents  has  in  America 
caused  far  less  mischief  than  might  have  been  expected.  Never- 
theless, those  who  have  studied  the  scheme  of  constitutional 
monarchy  as  it  works  in  England,  or  Belgium,  or  Italy,  or  the 


^  Such  faults  as  belong  to  the  plau  of  popular  election  are  not  necessarily 
incident  to  the  existence  of  a  President  ;  for  in  Franco  the  chief  magistrate  is 
chosen  by  the  Chambers,  ami  tho  interposition  between  him  anil  the  legislature 
of  a  responsible  ministry  sorvos  to  render  his  position  less  distinctly  partisan. 
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reproductions  of  that  scheme  in  British  colonies,  where  the 
Crown-appointed  governor  stands  outside  the  strife  of  factions  as 
a  permanent  official,  will,  when  they  compare  the  institutions  of 
these  countries  with  the  American  presidency,  be  impressed  by 
the  merits  of  a  plan  which  does  not  unite  all  the  dignity  of  office 
with  all  the  power  of  office,  and  which,  by  placing  the  titular 
chief  of  the  executive  above  and  apart  from  party,  makes  the 
civil  and  military  services  feel  themselves  the  servants  rather  of 
the  nation  than  of  any  section  of  the  nation,  and  suggests  to 
them  that  their  labours  ought  to  be  rendered  with  equal  hearti- 
ness to  whatever  party  may  hold  the  reins  of  government. 
Party  government  may  be  necessary.  So  far  as  we  can  see,  it  is 
necessary.  But  it  is  a  necessary  evil ;  and  whatever  tends  to 
diminish  its  mischievous  influence  upon  the  machinery  of  admin- 
istration, and  to  prevent  it  from  obtruding  itself  upon  foreign 
states ;  whatever  holds  up  a  high  ideal  of  devotion  to  the  nation 
as  a  majestic  whole,  living  on  from  century  to  century  while 
parties  form  and  dissolve  and  form  again,  strengthens  and  en- 
nobles the  commonwealth  and  all  its  citizens. 

Such  an  observation  of  course  applies  only  to  monarchy  as  a 
political  institution.  Socially  regarded,  the  American  presidency 
deserves  nothing  but  admiration.  The  President  is  simply  the 
first  citizen  of  a  free  nation,  depending  for  his  dignity  on  no 
title,  no  official  dress,  no  insignia  of  state.  It  was  originally  pro- 
posed, doubtless  in  recollection  of  the  English  Commonwealth  of 
the  se\enteenth  century,  to  give  him  the  style  of  "Highness," 
and  "Protector  of  the  Liberties  of  the  United  States."  Others 
suggested  "  Excellency  "  ;^  and  Washington  is  said  to  have  had 
leanings  to  the  Dutch  style  of  "  High  Mightiness."  The  head  of 
the  ruling  President  does  not  appear  on  coins,  nor  even  on  post- 
age stamps.2  His  residence  at  Washington  called  officially  "  the 
Executive  Mansion,"  and  familiarly  "the  White  House,"  a  build- 
ing with  a  stucco  front  and  a  portico  supported  by  Doric  pillars, 
said  to  have  been  modelled  upon  the  Duke  of  Leinster's  house 
in  Dublin,  stands  in  a  shrubbery,  and  has  the  air  of  a  large 
suburban  villa  rather  than  of  a  palace.     The  rooms,  though 

^  In  ridicule  of  this  the  more  democratic  members  of  Congress  proposed  to  call 
that  rore  ornamental  than  useful  officer  the  Vice-President  "His  Superfluous 
Excelleacy." 

^  Tilt  portraits  on  American  postage  stamps  are  those  of  eminent  past  Presi- 
dents— such  as  Washington,  Jefferson,  Lincoln,  Grant,  Garfield,  and  of  a  few 
famous  statesmen,  such  aa  Benjamin  Franklin  and  Alexander  Hamilton. 
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spacious,  are  not  spacious  enough  for  the  crowds  that  attend  the 
public  receptions.  The  President's  salary,  which  is  only  $50,000 
(£10,000)  a  year,  does  not  permit  display,  nor  indeed  is  display 
expected  from  him. 

Washington,  which  even  so  lately  as  the  days  of  the  war  was 
a  -wilderness  of  mud  and  negroes,  with  a  few  big  houses  scattered 
here  and  there,  has  now  become  one  of  the  handsomest  capitals 
in  the  world,  and  cultivates  the  graces  and  pleasures  of  life  with 
eminent  success.  Besides  its  political  society  and  its  diplomatic 
society,  it  is  becoming  a  winter  resort  for  men  of  wealth  and 
leisure  from  all  over  the  continent.  It  is  a  place  where  a  court 
might  be  created,  did  any  one  \vish  to  create  it.  No  President 
has  made  the  attempt ;  and  as  the  earlier  career  of  the  chief 
magistrate  and  his  wife  has  seldom  qualified  them  to  lead  the 
world  of  fashion,  none  is  likely  to  make  it.  However,  the  action 
of  the  wife  of  President  Hayes,  an  estimable  and  energetic  lady, 
whose  ardent  advocacy  of  temperance  caused  the  formation  of  a 
great  many  total  abstinence  societies,  called  by  her  name  (Lucy 
Webb),  showed  that  there  may  be  fields  in  which  a  President's 
consort  can  turn  her  exalted  position  to  good  account,  while  of 
course  such  graces  or  charms  as  she  possesses  will  tend  to  increase 
his  popularity. 

To  a  European  observer,  weary  of  the  slavish  obsequiousness 
and  lip-deep  adulation  with  which  the  members  of  reigning 
families  are  treated  on  the  eastern  side  of  the  Atlantic,  fawned 
on  in  public  and  carped  at  in  private,  the  social  relations  of  an 
American  President  to  his  people  are  eminently  refreshing. 
There  is  a  great  respect  for  the  office,  and  a  corresponding 
respect  for  the  man  as  the  holder  of  the  office,  if  he  hae  done 
nothing  to  degrade  it.  There  is  no  servility,  no  fictitious  self- 
abasement  on  the  part  of  the  citizens,  but  a  simple  and  hearty 
deference  to  one  who  represents  the  majesty  of  the  nation,  the 
sort  of  respect  which  the  proudest  Roman  paid  to  the  consulship, 
even  if  the  particular  consul  was,  like  Cicero,  a  "new  man." 
The  curiosity  of  the  visitors  who  throng  the  White  House  on 
reception  days  is  sometimes  too  familiar ;  but  this  fault  tends  to 
disappear,  and  Presidents  have  now  more  reason  to  complain  of 
the  persecutions  they  endure  from  an  incessantly  observant 
journalism.  After  oscillating  between  the  ceremonious  state  of 
George  Washington,  who  drove  to  open  Congress  in  his  coach 
and  six,  with  outriders  and  footmen  in  livery,  and  the  osten- 
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tatious  plainness  of  Citizen  Jefferson,  who  rode  up  alone  and 
hitched  his  horse  to  the  post  at  the  gate,  the  President  has 
settled  down  into  an  attitude  between  that  of  the  mayor  of  a 
great  English  town  on  a  public  occasion,  and  that  of  a  European 
cabinet  minister  on  a  political  tour.  He  is  followed  about  and 
feted,  and  in  every  way  treated  as  the  first  man  in  the  company ; 
but  the  spirit  of  equality  which  rules  the  country  has  sunk  too 
deep  into  every  American  nature  for  him  to  expect  to  be 
addressed  -with  bated  breath  and  whispering  reverence.  He  has 
no  military  guard,  no  chamberlains  or  grooms-in-waiting ;  his 
everyday  life  is  simple  ;  his  wife  enjoys  precedence  over  all 
other  ladies,  but  is  visited  and  received  just  like  other  ladies ; 
he  is  surrounded  by  no  such  pomp  and  enforces  no  such  etiquette 
as  that  which  belongs  to  the  governors  even  of  second-class 
English  colonies,  not  to  speak  of  the  viceroys  of  India  and 
Ireland. 

It  begins  to  be  remarked  in  Europe  that  monarchy,  which 
used  to  be  deemed  politically  dangerous  but  socially  useful,  has 
now,  since  its  claws  have  been  cut,  become  politically  valuable, 
but  of  more  doubtful  social  utility.  In  the  United  States  the 
most  suspicious  democrat — ar.d  there  are  democrats  who  com- 
plain that  the  office  of  President  is  too  monarchical — cannot 
accuse  the  chief  magistracy  of  having  tended  to  form  a  court, 
much  less  to  create  those  evils  which  thrive  in  the  atmosphere  of 
European  courts.  No  President  dare  violate  social  decorum  as 
European  sovereigns  have  so  often  done.  If  he  did,  ho  would  be 
the  first  to  suffer. 


CHAPTER  VIII 

WHY   GREAT   MEN   ARE   NOT   CHOSEN    PRESIDENTS 

Europeans  often  ask,  and  Americans  do  not  always  explain, 
how  it  happens  that  this  great  office,  the  greatest  in  the  world, 
unless  we  except  the  Papacy,  to  which  any  man  can  rise  by  his 
own  merits,  is  not  more  frequently  filled  by  great  and  striking 
men  ?  In  America,  which  is  beyond  all  other  countries  the 
country  of  a  "  career  open  to  talents,"  a  country,  moreover,  in 
which  political  life  is  unusually  keen  and  political  ambition 
widely  diffused,  it  might  be  expected  that  the  highest  place 
would  always  be  won  by  a  man  of  brilliant  gifts.  But  since  the 
heroes  of  the  Revolution  died  out  with  Jefferson  and  Adams  and 
Madison  some  sixty  years  ago,  no  person  except  General  Grant 
has  reached  the  chair  whose  name  would  have  been  remembered 
had  he  not  been  President,  and  no  President  except  Abraham 
Lincoln  has  displayed  rare  or  striking  qualities  in  the  chair. 
Who  now  knoAvs  or  cares  to  know  anything  about  the  personality 
of  James  K.  Polk  or  Franklin  Pierce  ?  The  only  thing  remark- 
able about  them  is  that  being  so  commonplace  they  should  have 
climbed  so  high. 

Several  reasons  may  be  suggested  for  the  fact,  which  Ameri- 
cans are  themselves  the  first  to  admit. 

One  is  that  the  proportion  of  first-rate  ability  dra^vn  into 
politics  is  smaller  in  America  than  in  most  P^uropean  countries. 
This  is  a  phenomenon  Avhose  causes  must  be  elucidated  later : 
in  the  meantime  it  is  enough  to  say  that  m  France  and  Italy, 
where  half-revolutionary  conditions  have  made  public  life  excit- 
ing and  accessible ;  in  Germany,  where  an  admirably-organized 
civil  service  cultivates  and  develops  statecraft  with  unusual  suc- 
cess ;  in  England,  where  many  persons  of  wealth  and  leisure 
seek  to  enter  the  political  arena,  while  burning  questions  touch 
the  interests  of  all  classes  and  make  men  eager  observes  of  the 
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combatants,  the  total  quantity  of  talent  devoted  to  parliamentary 
or  administrative  work  is  far  larger,  relatively  to  the  population, 
than  in  America,  where  much  of  the  l)cst  ability,  both  for 
thought  and  for  action,  for  planning  and  for  executing,  rushes 
into  a  field  which  is  comparatively  narrow  in  Europe,  the  busi- 
ness of  developing  the  material  resources  of  the  country. 

Another  is  that  the  methods  and  habits  of  Congress,  and 
indeed  of  political  life  generally,  seem  ^  ^  give  fewer  opportunities 
for  personal  distinction,  fewer  modes  in  which  a  man  may  com- 
mend himself  to  his  countrymen  by  eminent  capacity  in  thought, 
in  speech,  or  in  administration,  than  is  the  case  in  the  free 
countries  of  Europe.  This  is  a  point  to  be  explained  in  later 
chapters.  I  merely  note  here  in  passing  what  ■will  there  be  dwelt 
on. 

A  third  reason  is  that  eminent  men  make  more  enemies,  and 
give  those  enemies  more  assailable  points,  than  obscure  men  do. 
They  are  therefore  in  so  far  less  desirable  candidates.  It  is 
true  that  the  eminent  man  has  also  made  more  friends,  that  his 
name  is  more  widely  known,  and  may  be  greeted  with  louder 
cheers.  Other  things  being  equal,  the  famous  man  is  preferable. 
But  other  things  never  are  equal.  The  famous  man  has  pro- 
bably attacked  some  leaders  in  his  own  party,  has  supplanted 
others,  has  expressed  his  dislike  to  the  crotchet  of  some  active 
section,  has  perhaps  committed  errors  which  are  capable  of  being 
magnified  into  offences.  No  man  stands  long  before  the  public 
and  bears  a  part  in  great  affairs  without  giving  openings  to  cen- 
sorious criticism.  Fiercer  far  than  the  light  which  beats  upon  a 
throne  is  the  light  which  beats  upon  a  presidential  candidate, 
searching  out  all  the  recesses  of  his  past  life.  Hence,  when  the 
choice  lies  between  a  brilliant  man  and  a  safe  man,  the  safe  man 
is  preferred.  Party  feeling,  strong  enough  to  carry  in  on  its 
back  a  man  without  conspicuous  positive  merits,  is  not  always 
strong  enough  to  procure  forgiveness  for  a  man  with  positive 
faults. 

A  European  finds  that  this  phenomenon  needs  in  its  turn  to 
be  explained,  for  in  the  free  countries  of  Europe  brilliancy,  be  it 
eloquence  in  speech,  or  some  striking  achievement  in  war  or 
administration,  or  the  power  through  whatever  means  of  some- 
how impressing  the  popular  imagination,  is  what  makes  a  leader 
triumphant.  Why  should  it  be  otherwise  in  America  ?  Because 
in  America   party   loyalty  and   party  organization  have   been 
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hitherto  so  perfect  that  any  one  put  forward  by  the  party  will 
get  the  full  party  vote  if  his  character  is  good  and  his  "  record," 
as  they  call  it,  unstained.  The  safe  candidate  may  not  draw 
in  quite  so  many  votes  from  the  moderate  men  of  the  other 
side  as  the  brilliant  one  would,  but  he  will  not  lose  nearly  so 
many  from  his  own  ranks.  Even  those  who  admit  his  medi- 
ocrity will  vote  straight  when  the  moment  for  voting  comes. 
Besides,  the  ordinary  American  voter  does  not  object  to  medi- 
ocrity. He  has  a  lower  conception  of  the  qualities  requisite  to 
make  a  statesman  than  those  who  direct  public  opinion  in  Europe 
have.  He  likes  his  candidate  to  be  sensible,  vigorous,  and,  above 
all,  what  he  calls  "magnetic,"  and  does  not  value,  because  he  sees 
no  need  for,  originality  or  profundity,  !i  fine  culture  or  a  wide 
knowledge.  Candidates  are  selected  to  be  run  for  nomination 
by  knots  of  persons  who,  however  expert  as  party  tacticians,  are 
usually  commonplace  men ;  and  the  choice  between  those 
selected  for  nomination  is  made  by  a  very  large  body,  an 
assembly  of  over  eight  hundred  delegates  from  the  local  party 
organizations  over  the  country,  who  are  certainly  no  better  than 
ordinary  citizens.  How  this  process  works  will  be  seen  more 
fully  when  I  come  to  speak  of  those  Nominating  Conventions 
which  are  so  notable  a  feature  in  American  politics. 

It  must  also  be  remembered  that  the  merits  of  a  President 
are  one  thing  and  those  of  a  candidate  another  thing.  An 
eminent  American  is  reported  to  have  said  to  friends  who  wished 
to  put  him  forward,  "  Gentlemen,  let  there  be  no  mistake.  I 
should  make  a  good  President,  but  a  very  bad  candidate."  Now 
to  a  party  it  is  more  important  that  its  nominee  should  be 
a  good  candidate  than  that  he  should  turn  out  a  good  President. 
A  nearer  danger  is  a  greater  danger.  As  Saladin  says  in  The 
Talisman,  "  A  wild  cat  in  a  chamber  is  more  dangerous  than  a 
lion  in  a  distant  desert."  It  will  be  a  misfortune  to  the  party, 
as  well  as  to  the  country,  if  the  candidate  elected  should  prove  a 
bad  President.  But  it  is  a  greater  misfortune  to  the  party  that 
it  should  be  beaten  in  the  impending  election,  for  the  evil  of 
losing  national  patronage  will  have  come  four  years  sooner. 
"  B  "  (so  reason  the  leaders),  "  who  is  one  of  our  possible  candi- 
dates, may  be  an  abler  man  than  A,  who  is  the  other.  But  we 
have  a  better  chance  of  winning  with  A  than  with  B,  while  X, 
the  candidate  of  our  opponents,  is  anyhow  no  better  than  A. 
We  must  therefore  run  A."     This  reasoning  is  all  the   more 
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forciblo  because  the  previous  career  of  the  possible  candidates 
has  generally  made  it  easier  to  say  who  will  succeed  as  a  candi- 
date than  who  Avill  succeed  as  a  President ;  and  because  the 
wire-pullers  Avith  whom  the  choice  rests  are  better  judges  of  the 
former  question  than  of  the  latter. 

After  all,  too,  and  this  is  a  point  much  less  obvious  to  Euro- 
peans than  to  Americans,  a  President  need  not  be  a  man  of 
brilliant  intellectual  gifts.  Englishmen,  imagining  him  as  some- 
thing like  their  prime  minister,  assume  that  he  ought  to  be  a 
dazzling  orator,  able  to  sway  legislatures  or  multitudes,  pos- 
sessed also  of  the  constructive  powers  that  can  devise  a  great 
policy  or  frame  a  compx'ehensive  piece  of  legislation.  They  for- 
get that  the  President  does  not  sit  in  Congress,  that  he  ought 
not  to  address  meetings,  except  on  ornamental  and  (usually)  non- 
political  occasions,  that  he  cannot  submit  bills  nor  otherwise 
influence  the  action  of  the  legislature.  His  main  duties  are  to  be 
prompt  and  firm  in  securing  the  due  execution  of  the  laws  and 
maintaining  the  public  peace,  careful  and  upright  in  the  choice 
of  the  ej:ecutive  otiicials  of  the  country.  Eloquence,  whose  value 
is  apt  to  be  overrated  in  all  free  countries,  imagination,  profundity 
of  thought  or  extent  of  knowledge,  are  all  in  so  far  a  gain  to  him 
that  they  make  him  a  bigger  man,  and  help  him  to  gain  a  greater 
influence  over  the  nation,  an  influence  which,  if  he  be  a  true  patriot, 
he  may  use  for  its  good.  But  they  are  not  n^icessary  for  the  due  dis- 
charge in  ordinary  times  of  the  duties  of  his  post.  A  man  may 
lack  them  and  yet  make  an  excellent  President.  Four-fifths  of 
his  work  is  the  same  in  kind  as  that  which  devolves  on  the 
chairman  of  a  commercial  company  or  the  manager  of  a  rail- 
way, the  work  of  choosing  good  subordinates,  seeing  that  they 
attend  to  their  business,  and  taking  a  sound  practical  view  of 
such  administrative  questions  as  require  his  decision.  Firmness, 
common  sense,  and  most  of  all,  honesty,  an  honesty  above  all 
suspicion  of  personal  interest,  are  the  qualities  which  the  country 
chiefly  needs  in  its  chief  magistrate. 

So  far  we  have  been  considering  personal  merits.  But  in  the 
selection  of  a  candidate  many  considerations  have  to  be  regarded 
besides  personal  merits,  whether  they  be  the  merits  of  a  candi- 
date, or  of  a  possible  President.  The  chief  of  these  considera- 
tions is  the  amount  of  support  which  can  be  secured  from 
difterent  States  or  from  diflcrcnt  regions,  or,  as  the  Americans 
say,  "sections,"  of  the  Union.     State  feeling  and  sectional  feel- 
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ing  are  powerful  factors  in  a  picsidential  election.  The  North- 
west, including  the  States  from  Indiana  to  Minnesota,  is  now  the 
most  populous  region  of  the  Union,  and  therefore  counts  for 
most  in  an  election.  It  naturally  conceives  that  its  interests 
will  be  best  protected  by  one  who  knows  them  from  birth  and 
residence.  Hence  jmma  facie  a  North-western  man  makes  the 
best  candidate.  A  large  State  casts  a  heavier  vote  in  the  elec- 
tion ;  and  every  State  is  of  course  more  likely  to  be  carried  by 
one  of  its  own  children  than  by  a  stranger,  because  his  fellow- 
citizens,  while  they  feel  honoured  by  the  choice,  gain  also  a 
substantial  advantage,  having  a  better  prospect  of  such  favours 
as  the  administration  can  bestow.  Hence,  cccteris  paribus,  a  man 
from  a  large  State  is  preferable  as  a  candidate.  New  York 
casts  thirty-six  votes  in  the  presidential  election,  Pennsylvania 
thirty,  Ohio  twenty-three,  Illinois  twenty-two,  while  Vermont 
and  Khode  Island  have  but  four,  Delaware,  Nevada,  and  Oregon 
only  three  votes  each.  It  is  therefore,  parties  being  usually  very 
evenly  balanced,  better  worth  while  to  have  an  inferior  candidate 
from  one  of  the  larger  States,  who  may  carry  the  whole  weight 
of  his  State  with  him,  than  a  somewhat  superior  candidate  from 
one  of  the  smaller  States,  who  will  carry  only  three  or  four  votes. 
The  problem  is  further  complicated  by  the  fact  that  some  States 
are  already  safe  for  one  or  other  party,  while  others  are  doubtful. 
The  North-western  and  New  England  States  are  most  of  them 
certain  to  go  Republican :  the  Southern  States  are  (at  present) 
all  of  them  certain  to  go  Democratic.  It  is  more  important  to 
gratify  a  doubtful  State  than  one  you  have  got  already ;  and 
hence,  cceteris  paribus,  a  candidate  from  a  doubtful  State,  such  as 
New  York  or  Indiana,  is  to  be  preferred. 

Other  minor  disqualifying  circumstances  require  less  explana- 
tion. A  Roman  Catholic,  or  an  avowed  disbeliever  in  Chris- 
tianity, would  be  an  undesirable  candidate.  Since  the  clost  of  the 
Civil  War,  any  one  who  fought,  especially  if  he  foughu  with 
distinction,  in  the  Northern  army,  has  enjoyed  great  advantages, 
for  the  soldiers  of  that  army,  still  numerous,  rally  to  his  name. 
The  two  elections  of  General  Grant,  who  knew  nothiiig  of 
politics,  and  the  fact  that  his  influence  survived  the  faults  of 
his  long  administration,  are  the  best  evidence  of  the  weight  of 
this  consideration.  It  told  heavily  in  favour  of  both  Hayos  and 
Garfield.  Similarly  a  person  who  fought  in  the  Southern  army 
would  be  a  bad  candidate,  for  he  might  alienate  the  North. 
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On  a  railway  journey  in  the  Far  West  in  1883  1  fell  in  with 
two  newspaper  men  from  the  State  of  Indiana,  who  were  taking; 
their  holiday.  The  conversation  turned  on  the  next  presidential 
election.  They  spoke  hopefully  of  the  chances  for  nomination 
l)y  their  party  of  an  Indiana  man,  a  comparatively  obscure 
person,  whose  name  I  had  never  heard.  I  expressed  some 
surprise  that  he  should  be  thought  of.  They  observed  that  he 
had  done  Avell  in  State  politics,  that  there  was  nothing  against 
him,  that  Indiana  would  work  for  him.  "But,"  I  rejoined, 
"  ought  you  not  to  have  a  man  of  more  commanding  character. 
There  is  Senator  A.  Everybody  tells  me  that  he  is  the  shrewd- 
est and  most  experienced  man  in  your  party,  and  that  he  has  a 
perfectly  clean  record.  Why  not  run  him  ? "  "  Why,  yes," 
they  answered,  "  that  is  all  true.  But  you  see  ho  comes  from  a 
small  State,  and  we  have  got  that  State  already.  Besides,  he 
wasn't  in  the  war.  Our  man  was.  Indiana's  vote  is  worth 
having,  and  if  our  man  is  run,  we  can  carry  Indiana." 

"  Surely  the  race  is  not  to  the  swift,  nor  the  battle  to  the 
strong,  neither  yet  bread  to  the  wise,  nor  yet  riches  to  men  of 
understanding,  nor  yet  favour  to  men  of  skill,  but  time  and 
chance  happeneth  to  them  all." 

These  secondary  considerations  do  not  always  prevail.  In- 
tellectual ability  and  force  of  character  must  influence  the  choice 
of  a  candidate,  and  their  influence  is  sometimes  decisive.  They 
count  for  more  when  times  are  so  critical  that  the  need  for  a 
strong  man  is  felt.  Reformers  declare  that  their  weight  will  go 
on  increasing  as  the  disgust  of  good  citizens  with  the  methods  of 
professional  politicians  increases.  But  for  many  generations  past 
it  is  not  the  greatest  men  in  the  Roman  Church  that  have  been 
chosen  Popes,  nor  the  most  brilliant  men  in  the  Anglican  Church 
that  have  been  appointed  Archbishops  of  Canterbury. 

Although  several  Presidents  have  survived  their  departure 
from  office  by  many  years,  only  one,  John  Quincy  Adams,  has 
played  a  part  in  politics  after  quitting  the  White  House.  ^  It 
may  be  that  the  ex-President  has  not  been  a  great  leader  before 
his  accession  to  office ;  it  may  be  that  he  does  not  care  to  exert 
himself  after  he  has  held  and  dropped  the  great  jorize,  and  found 


^  J.  Q.  Adams  was  elected  to  the  House  of  Representatives  witliin  tliree 
years  from  his  presidency,  and  there  became  for  seventeen  years  the  fearless  and 
formidable  advocate  of  what  may  be  called  the  national  theory  of  the  Constitu- 
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(»ino  mvj  safoly  add)  how  littlo  of  a  prize  it  is.  Something, 
however,  must  also  be  ascrilted  to  other  features  of  the  j)olitical 
system  of  the  country.  It  is  often  hard  to  find  a  vacancy  in  the 
rei)resentation  of  a  given  State  through  wliich  to  re-enter 
Congress ;  it  is  disagreeable  to  recur  to  the  arts  by  Avhich  seats 
are  secured.  Fast  greatness  is  rather  an  encumbrance  than  a 
heh)  to  resuming  a  political  career.  Exalted  power,  on  which 
the  unsleeping  eye  of  hostile  critics  was  fixed,  has  probably  dis- 
closed all  a  President's  weaknesses,  and  has  e.ther  forced  him  to 
make  enemies  by  disobliging  adherents,  or  exposed  him  to 
censure  for  subservience  to  party  interests.  lie  is  regarded  as 
having  had  his  day ;  he  belongs  already  to  the  past,  and  unless, 
like  Grant,  he  is  endeared  to  the  people  by  the  memory  of  some 
splendid  service,  he  soon  sinks  into  the  crowd  or  avoids  neglect 
by  retirement.  Possibly  he  may  deserve  to  be  forgotten ;  but 
more  frequently  he  is  a  man  of  sufficient  ability  and  character  to 
make  the  experience  he  has  gained  valuable  to  the  country,  could 
it  be  retained  in  a  place  where  he  might  turn  it  to  account. 
They  managed  things  better  at  Rome  in  the  days  of  the  republic, 
gathering  into  their  Senate  all  the  fame  and  experience,  all  the 
wisdom  and  skill,  of  those  who  had  ruled  and  fought  as  consuls 
and  praetors  at  home  and  abroad. 

"  What  shall  we  do  with  our  ex-Presidents  1"  is  a  question 
often  put  in  America,  but  never  yet  answered.  The  position  of 
a  past  chief  magistrate  is  not  a  happy  one.  He  has  been  a 
species  of  sovereign  at  home.  He  is  received — General  Grant 
was — with  almost  royal  honours  abroad.  His  private  income 
may  be  insufficient  to  enable  him  to  live  in  ease,  yet  he  cannot 
Avithout  loss  of  dignity,  the  country's  dignitj""  as  well  as  his  own, 
go  back  to  practice  at  the  bar  or  become  partner  in  a  mercantile 
firm.  If  he  tries  to  enter  the  Senate,  it  may  happen  that  there 
is  no  seat  vacant  for  his  own  State,  or  that  the  majority  in  the 
State  legislature  is  against  him.  It  has  been  suggested  that  iie 
might  be  given  a  seat  in  that  chamber  as  an  extra  member ;  but 
to  this  plan  there  is  the  objection  that  it  would  give  to  the  State 
from  which  he  comes  a  third  senator,  and  thus  put  other  States 
at  a  disadvantage.  In  any  case,  however,  it  would  seem  only 
right  to  bestow  such  a  pension  as  would  relieve  him  from  the 
necessity  of  re-entering  business  or  a  profession. 

We  may  now  answer  the  question  from  which  we  started. 
Great  men  are  not  chosen  Presidents,  firstly,  because  great  men 
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aro  raro  in  j)olitics ;  socoiidly,  l)ociuist)  tho  method  of  choice  does 
not  briiii;  thoni  to  tho  top  ;  thirdly,  liccause  they  aio  not,  in 
(jniet  times,  al)sohitcly  needed.  Subse(iuent  chapters  will,  I  hope, 
further  elucidat  the  matter.  Meantime,  I  m;iy  observe  that  tho 
Presidents,  regarded  historically,  fall  into  three  i)oriods,  the  second 
inf(MMor  to  the  first,  the  third  rather  better  than  tho  second. 

Down  till  the  election  of  Andrew  dackson  in  1828,  all  tho 
Presidents  had  been  statesmen  in  tho  European  sense  of  the 
woid,  men  of  education,  of  administrative  experience,  of  a  certain 
largeness  of  view  and  dignity  of  character.  All  except  the  first 
two  had  served  in  the  great  otlico  of  secretary  of  state ;  all  were 
well  known  to  the  nation  from  tho  part  they  had  ])layed.  In 
tho  second  period,  from  Jackson  till  tho  outbreak  of  tho  Civil 
War  in  18(51,  tho  Presidents  wore  either  more  politicians,  such 
as  Van  liuren,  Polk,  or  Bu.'haiian,  or  else  successful  soldiors^i 
such  as  Harrison  or  Taylor,  whom  their  party  found  useful  as 
figure-heads.  They  were  intellectual  })igmies  beside  the  real 
leaders  of  that  generation — Clay,  Calhoun,  and  Webster.  A 
new  series  begins  with  Lincoln  in  18(51.  lie  and  Cenoral 
(<rant  his  successor,  who  cover  sixteen  years  between  them, 
belong  to  tho  history  of  the  world.  Tho  other  less  distinguished 
Presidents  of  this  period  contrast  favourably  with  tho  Polks  and 
Pierces  of  the  days  before  tho  war,  but  they  aro  not,  like  the 
early  Presidents,  the  first  men  of  the  country.  If  we  compare 
tho  eighteen  Presidents  who  have  been  elected  to  oflice  since 
1789  with  tho  nineteen  English  ])rimo  ministers  of  tho  same 
hundred  years,  there  aro  but  six  of  tho  latter,  and  at  least  eight 
of  the  former  whom  history  calls  personally  insignificant,  while 
only  Washington,  .lelVerson,  Lincoln,  and  Crant  can  claim  to 
belong  to  a  front  rank  represented  in  tho  Knglish  list  by  seven 
or  }H)ssibly  eight  names.-  It  would  seem  that  tho  iiai,u  vd  selec- 
tion of  tho  English  parliamentary  system,  even  as  modified  by 
tho  aristocratic  habits  of  that  country,  has  more  tondeiu-y  to 
bring  tho  highest  gifts  to  the  higiiest  place  than  the  moro 
artificial  selection  of  America. 


•  .liU'ksDii  himsi'lf  was  soiueUiiug  of  liotli  luilitioiau  and  solilior,  ii  strong 
cliaractiT,  but  a  narrow  and  nncnltivatcd  inti'lK'ct. 

-  T]w  Ainorii-an  avorago  woidd  be  furtluT  lowoivd  won*  we  to  reckon  in  tlio 
foiir  Vii'o-l'ri'siiU'nts  wlu)  liavo  snct'eciloil  on  tlio  doatli  of  the  I'rosident.  Yot  tho 
Knglisii  system  doea  not  always  secure  men  jiersonally  eminent.  A(idington, 
Percm-al,  and  Lonl  (>oderieh  are  no  bigger  tliaii  Tyler  or  I'Mlhnore,  which  is  saying 
little  enough. 


!       -: 


CHAPTER   IX 

TIIK   I'AIUNKT 

There  is  in  tlio  government  of  the  United  States  no  such  thing 
as  a  Cabinet  in  the  English  sense  of  the  term.  But  I  use  the 
term,  not  only  because  it  is  current  in  America  to  describe  the 
chief  ministers  of  the  President,  but  also  because  it  calls  atten- 
tion to  the  remarkable  dillerence  which  exists  between  the  great 
otlicers  of  State  in  America  and  the  similar  otlicers  in  the  free 
countries  of  Europe. 

Almost  the  only  reference  in  the  Constitution  to  the  ministers 
of  the  President  is  that  contained  in  the  power  given  him  to 
'*  retpiire  the  opinion  in  writing  of  the  principal  ollicer  in  each  of 
the  executive  departments  upon  any  subject  relating  to  the 
duties  of  their  respective  othces."  All  these  departments  have 
been  created  by  Acts  of  Congress.  Washington  began  in  1780 
with  four  onl}',  at  the  head  of  whom  were  the  following  four 
oiUcials : — 

Secretary  of  State. 

Secretary  of  the  Treasury. 

Secretary  of  War. 

Attorney-General. 

In  1798  there  was  added  a  Secretary  of  the  Navy,  in  1829  a 
Postmaster-CeneraV  imd  in  18-19  a  Secretary  of  the  Interior. 
These  seven  now  make  up  what  is  called  the  Cabinet.-     ]*lach 

^  The  postmaster-geiioral  hail  Ihh'ii  previously  di'emed  a  suhorditiato  in  the 
Treasiiry  (leparlmcnt,  allliough  the  ollico  was  organized  by  Act  of  Congress  in 
1794  ;  he  has  been  iield  to  belong  to  tho  cabinet  sinee  Jackson  in  18'J9  invited 
him  to  cabinet  nicetiuga. 

■•'  There  is  also  a  connuissioncr  of  agriculture  witli  a  salary  of  5".3000  a  year, 
but  his  <luties  arc  conllned  to  tho  collection  and  publication  of  iufcriuation,  and 
to  tho  "  procuring  and  distributing  of  new  and  valuable  secils  and  jilaiits."  And 
an  Inter-state  Couiinerce  Oonunission,  with  powers  over  railways,  was  created  in 
Febnnvry  1887  by  Act  of  Congress. 
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receives  a  salary  of  $8000  dollars  (£1600).  All  are  appointed 
by  the  President,  subject  to  the  consent  of  the  Senate  (which  is 
practically  never  refused),  and  may  be  removed  by  the  President 
alone.  Nothing  niarks  them  off  from  any  other  officials  who 
might  be  placed  in  charge  of  a  department,  except  that  they  are 
summoned  by  the  President  to  his  private  council. 

None  of  them  can  vote  in  Congress,  Art.  xi,  §  6  of  the  Con- 
stitution providing  that  "  no  person  holding  any  office  under  the 
United  States  shall  be  a  member  of  either  House  during  his  con- 
tinuance in  office." 

This  restriction  was  intended  to  prevent  the  President  not 
merely  from  winning  over  individual  members  of  Congress  by 
the  allurements  of  office,  but  also  from  making  his  ministers 
agents  in  corrupting  or  unduly  influencing  the  representatives  of 
the  people,  as  George  III.  and  his  ministers  corrupted  the 
English  Parliament.  There  is  a  passage  in  the  Federalist  (Letter 
xl.)  which  speaks  of  "Great  Britain,  where  so  great  a  proportion 
of  the  members  are  elected  by  so  small  a  proportion  of  the  people, 
where  the  electors  are  so  corrupted  by  the  representatives,  and 
the  representatives  so  corrupted  by  the  Crown."  The  Fathers 
of  the  Constitution  were  so  resolved  to  avert  this  latter  form  of 
corruption  that  they  included  in  the  Constitution  the  provision 
just  mentioned.  Its  wisdom  has  sometimes  been  questioned. 
But  it  deserves  to  be  noticed  that  the  Constitution  contains 
nothing  to  prevent  ministers  from  being  present  in  either  House 
of  Congress  and  addressing  it,^  as  the  ministers  of  the  King  of 
Italy  or  of  the  French  President  may  do  in  either  chamber  of 
Italy  or  France.^  It  is  entirely  silent  on  the  subject  of  com- 
munications })etween  officials  (other  than  the  President)  and  the 
representatives  of  the  people.  In  Washington's  days  ministers 
did  occasionally  speak  to  Congress,  but  they  soon  ceased  to  do 
so,  and  now  never  appear  before  any  body  larger  than  a  com- 
mittee. We  shall  presently  see  how  this  arrangement,  while 
seeming  to  defend  Congress  against  presidential  intrigue,  tends 

^  In  February  1881  a  committee  of  eipht  senators  unanimously  reported  in 
favour  of  a  plan  to  give  seats  (of  course  without  the  right  to  vote)  in  both  Houses 
of  Congress  to  cabinet  ministers,  they  to  attend  on  alternate  days  in  the  Senate 
and  in  the  House.  The  committee  reoomniendeil  that  the  necessary  modification 
in  the  rules  should  be  made,  adding  that  they  had  no  doubt  of  the  constitutionality 
of  the  pro]iosal.     Nothing  has    o  far  been  done  to  carry  out  this  report. 

'^  Tiie  Italian  ministers  usu  lly  arc  members  of  one  or  other  House.  Of  course 
they  cannot  vote  except  in  th    House  to  which  they  have  been  chosen, 
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to  weaken  its  legislative  efficiency  and  to  embarrass  its  relations 
with  the  executiA^e. 

The  President  has  the  amplest  range  of  choice  for  his  mini- 
sters. He  usually  forms  an  entirely  new  cabinet  when  he  enters 
office,  even  if  he  belongs  to  the  same  party  as  his  predecessor. 
He  may  take,  he  sometimes  does  take,  men  who  not  only  have 
never  sat  in  Congress,  but  have  not  figured  in  politics  at  all,  who 
may  never  have  sat  in  a  State  legislature  nor  held  the  humblest 
office.  For  instance,  in  1869  President  Grant  offered  the  post 
of  secretary  of  the  treasury  to  Mr.  A.  T.  Stewart,  the  owner  of 
a  gigantic  dry  goods  warehouse  in  New  York,  who  had  never  so 
much  as  made  a  political  speech.^  Generally  of  course  the  per- 
sons chosen  have  already  made  for  themselves  a  position  of  at 
least  local  importance.  Often  they  are  those  to  whom  the  new 
President  owes  his  election,  or  to  whose  influence  with  the  party 
he  looks  for  support  in  his  policy.^  Sometimes  they  have  been 
his  most  prominent  competitors  for  the  party  nominations.  Thus 
Mr.  Lincoln  in  1860  appointed  Mr.  Seward  and  Mr.  Chase  to  be 
his  secretary  of  state  and  secretary  of  the  treasury  respectively, 
they  being  the  two  men  who  had  come  next  after  him  in  the 
selection  by  the  Eepublican  party  of  a  presidential  candida,te. 

The  most  dignified  place  in  the  cabinet  is  that  of  the  Secre- 
tary of  State.  It  is  the  great  prize  often  bestowed  on  the  man 
to  whom  the  President  is  chiefly  indebted  for  his  election,  or  at 
any  rate  on  one  of  the  leaders  of  the  party.  In  early  days,  it 
was  regarded  as  the  stepping-stone  to  the  presidency.  Jeffer- 
son, Madison,  Monroe,  and  J.  Q.  Adams  had  all  served  as  secre- 
taries to  preceding  presidents.  The  conduct  of  foreign  affairs  is 
the  chief  duty  of  the  State  department :  its  head  has  therefore  a 
larger  stage  to  play  on  than  any  other  minister,  and  more  chances 
of  fame.     His  personal  importance  is  all  the  greater  because  the 
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^  The  nomination  was  withdrawn  because  it  was  discovered  that  Mr.  Stewart, 
being  engaged  in  bushaess,  was  ineligible  by  statute. 

^  In  Mr.  Cleveland's  cabinet,  formed  in  1885,  the  secretary  of  state  had  been 
for  sixteen  years  a  senator,  and  recognized  as  one  of  the  leaders  of  his  party  ;  the 
secretary  of  the  treasury  was  a  leading  politician  in  New  York  State  who  had 
never  sat  in  Congress  ;  the  secretary  of  war  had  been  a  judge  of  the  supreme 
court  of  Massachusetts,  and  candidate  for  the  governorship  of  that  Slate  ;  the 
secretary  of  the  navy  was  a  lawyer,  and  a  prominent  politician  in  New  York  ; 
the  secretary  of  the  interior  had  sat  in  the  House  of  Representatives,  and  had 
been  for  nine  years  a  senator  ;  the  postmaster-general  was  a  lawyer  practising  in 
Wisconsin,  and  a  political  leader  there  ;  the  attorney-general  had  been  governor 
of  his  State,  and  (for  eight  years)  a  senator. 
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President  is  usually  so  much  absorbed  by  questions  of  patronage 
as  to  be  forced  to  leave  the  secretary  to  his  own  devices.  Hence 
the  foreign  policy  of  the  administration  is  practically  that  of  the 
secretary,  except  so  far  as  the  latter  is  controlled  by  the  Senate, 
and  especially  by  the  chairman  of  its  committee  on  Foreign 
Relations.  The  State  department  has  also  the  charge  of  the 
great  seal  of  the  United  States,  keeps  the  archives,  publishes  the 
statutes,  and  of  course  instructs  and  controls  the  diplomatic  and 
consular  services.  It  is  often  said  of  the  President  that  he  is 
ruled,  or  as  the  Americans  express  it,  "  run,"  by  his  secretary ; 
but  naturally  this  happens  only  when  the  secretary  is  the  stronger 
or  more  experienced  man,  and  in  the  same  Avay  it  has  been  said 
of  Presidents  before  now  that  they  were,  like  sultans,  ruled  by 
their  wives,  or  by  their  boon  companions. 

The  Secretary  of  the  Treasury  is  minister  of  finance.  His 
function  was  of  the  utmost  importance  at  the  beginning  of  the 
government,  when  a  national  system  of  finance  had  to  be  built 
up  and  the  Federal  Government  rescued  from  its  grave  embarrass- 
ments. Hamilton,  who  then  held  the  office,  effected  both. 
During  the  War  of  Secession,  it  became  again  powerful,  owing 
to  the  enormous  loans  contracted  and  the  quantities  of  paper 
money  issued,  and  it  remains  so  now,  because  it  has  the  manage- 
ment (so  far  as  Congress  permits)  of  the  currency  and  the  national 
debt.  The  secretary  has,  however,  by  no  means  the  same  range 
of  action  as  a  finance  minister  in  European  countries,  for  as  he 
is  excluded  from  Congress,  although  he  regularly  reports  to  it, 
he  has  nothing  directly  to  do  with  the  imposition  of  taxes,  and 
very  little  with  the  appropriation  of  revenue  to  the  various 
burdens  of  the  State.  ^ 

The  Secretary  of  the  Interior  is  far  from  being  the  omni- 
present power  which  a  minister  of  the  interior  is  in  France  or 
Italy,  or  even  a  Home  Secretary  in  England,  since  nearly  all  the 
functions  which  these  officials  discharge  belong  in  America  to 
the  State  governments  or  to  the  organs  of  local  government. 
He  is  chiefly  occupied  in  the  management  of  the  public  lands, 
still  of  immense  value,  despite  the  lavish  grants  made  to  railway 
companies,  and  Avith  the  conduct  of  Indian  affairs,  a  troublesome 
and  unsatisfactory  department,  which  has  always  been  a  reproach 


*  See  post,  chapter  on  Congiessional  Finance,  where  it  will  be  shown  that  the 
chairmen  of  the  committees  of  Ways  and  Means  and  of  Aupropriations  are  prac- 
tically additional  ministers  of  finance. 
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to  the  United  States,  and  will  apparently  continue  so  till  the 
Indians  themselves  disappear  or  become  civilized.  Patents  and 
pensions,  the  latter  a  source  of  great  expense  and  abuse,  also 
belong  to  his  province. 

The  duties  of  the  Secretary  of  AYar,  the  Secretary  of  the 
Navy,  and  the  Postmaster-General  may  be  gathered  from  their 
names.  But  the  Attorney-General  is  sufficiently  different  from 
his  English  prototype  to  need  a  word  of  explanation.  He  is  not 
only  public  prosecutor  and  standing  counsel  for  the  United 
States,  but  also  to  some  extent  what  is  called  on  the  European 
continent  a  minister  of  justice.  He  has  a  general  oversight — it 
can  hardly  be  described  as  a  control — of  the  Federal  judicial 
departments,  and  especially  cf  the  prosecuting  officers  called  dis- 
trict attorneys,  and  executive  court  officers,  called  United  States 
marshals.  He  is  the  legal  adviser  of  the  President  in  those 
delicate  questions,  necessarily  frequent  under  the  Constitution  of 
the  United  States,  which  arise  as  to  the  limits  of  the  executive 
power  and  the  relations  of  Federal  to  State  authority,  and 
generally  in  all  legal  matters.  His  opinions  are  frequently  pub- 
lished officially,  as  a  justification  of  the  President's  conduct,  and 
an  indication  of  the  view  which  the  executive  takes  of  its  legal 
position  and  duties  in  a  pending  matter.^  The  attorney-general 
is  always  a  lawyer  of  some  position,  but  not  necessarily  in  the 
front  rank  of  the  profession,  for  political  considerations  have 
much  to  do  with  determining  the  President's  choice.^ 

It  will  be  observed  that  from  this  list  of  ministerial  offices 
several  are  wanting  which  exist  in  Europe.  Thus  there  is  no 
colonial  minister,  because  no  colonies ;  no  minister  of  education, 
because  that  department  of  business  belongs  to  the  several 
States ;  ^  no  minister  of  public  worship,  because  the  United 
States  Government  has  nothing  to  do  with  any  particular  form 
of  religion  ;  no  minister  of  commerce,  because  the  activity  of  the 
Federal  Government  in  that  direction,  although  increasing,  is 
still  limited ;  no  minister  of  public  works,  because  grants  made 
for  this  purpose  come  direct  from  Congress  without  the  inter- 

^  Another  variance  from  the  practice  of  England,  where  the  opinions  of  tlie 
law  officers  of  the  Crown  are  always  treated  as  confidential. 

^  The  solicitor-general  is  a  sort  of  assistant  to  the  attorney,  and  not  (as  in 
England)  a  colleague. 

*  There  was  established  twenty  years  ago  a  Bureau  of  Education,  attached  to 
the  department  of  the  Interior,  but  its  function  is  only  to  collect  aud  difl'use  in- 
formation on  educational  subjects.     This  it  does  with  assiduity  and  success. 
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ventiou  of  the  executive,  and  are  applied  as  Congress  directs.^ 
Much  of  the  work  which  in  Europe  would  devolve  on  members 
of  the  administration  falls  in  America  to  committees  of  Congress, 
especially  to  committees  of  the  House  of  Representatives.  This 
happens  particularly  as  regards  taxation,  public  works,  and  the 
management  of  the  Territories,  for  each  of  which  matters  there 
exists  a  committee  in  both  Houses.  The  well-meant  attempt  of 
the  founders  of  the  Constitution  to  keep  the  legislative  and 
executive  departments  distinct  has  resulted  in  leading  the  legis- 
lature to  interfere  with  ordinary  administration  more  directly 
and  frequently  than  European  legislatures  are  wont  to  do.  It 
interferes  by  legislation  because  it  is  debarred  from  interfering 
by  interpellation. 

The  respective  positions  of  the  President  and  his  ministers 
are,  as  has  been  already  explained,  the  reverse  of  those  which 
exist  in  the  constitutional  monarchies  of  Europe.  There  the 
sovereign  is  irresponsible  and  the  minister  responsible  for  the 
acts  which  he  does  in  the  sovereign's  name.  In  America  the 
President  is  responsible  because  the  minister  is  nothing  more 
than  his  servant,  bound  to  obey  him,  and  independent  of  Con- 
gress. The  minister's  acts  are  therefore  legally  the  acts  of  thr 
President.  Nevertheless  the  minister  is  also  responsible  and 
liable  to  impeachment  for  offences  committed  in  the  discharge  of 
his  duties.^  The  question  whether  he  is,  as  in  England,  impeach- 
able for  giving  bad  advice  to  the  head  of  the  State  has  never 
arisen,  but  upon  the  general  theory  of  the  Constitution  it  would 
rather  seem  that  he  is  not,  unless  of  course  his  bad  counsel 
should  amount  to  a  conspiracy  with  the  President  to  commit  an 
impeachable  offence.  In  France  the  responsibility  of  the  Presi- 
dent's ministers  does  not  in  theory  exclude  the  responsibility  of 
the  President  himself,  although  practically  of  course  it  makes  a 
great  difference,  because  he,  like  the  English  Crown,  chooses 
ministers  supported  by  a  majority  in  the  chambers. 

^  Money  voted  for  river  and  harbour  improvements  is  voted  in  sums  appro- 
priated to  each  particular  piece  of  work.  Tlie  work  is  supervised  by  officers  of 
the  Engineer  corps  of  the  United  States  avmy,  under  the  general  direction  of  the 
war  department.  Public  buildings  are  erected  under  the  direction  of  an  official 
called  the  supervising  architect,  who  is  attached  to  the  treasury  department.  Tlie 
signal  service  weather  bnreau  is  a  branch  of  the  war  department,  the  coast  survey 
of  the  navy  department. 

^  Only  once  has  a  minister  been  impeached.  He  resigned  just  before  the 
resolution  of  the  House  to  impeach  him  was  passed,  and  so  was  acquitted  on  the 
ground  of  want  of  jurisdiction. 
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The  position  of  a  cabinet  minister  appears  to  carry  with  it 
rather  less  distinction  than  in  England.  Formerly  he  took  pre- 
cedence of  the  senators,  but  now  they  have  established  their 
claim  to  walk  before  him  on  public  occasions.  The  point  is 
naturally  of  more  importance  as  regards  the  wives  of  the 
claimants  than  as  regards  the  claimants  themselves. 

So  much  for  the  ministers  taken  separately.  It  remains  to 
consider  how  an  American  Administration  works  as  a  whole,  this 
being  in  Europe,  and  particularly  in  England,  the  most  peculiar 
and  significant  feature  of  the  parliamentary  or  so-called  "  cabinet " 
system. 

In  America  the  administration  does  not  work  as  a  whole.  It 
is  not  a  whole.  It  is  a  group  of  persons,  each  individually 
dependent  on  and  answerable  to  the  President,  but  Avith  no  joint 
policy,  no  collective  responsibility.^ 

When  the  Constitution  was  established,  and  George  Wash- 
ington chosen  first  President  under  it,  it  was  intended  that  the 
President  should  be  outside  and  above  party,  and  the  method  of 
choosing  him  by  electors  was  contrived  with  this  very  view. 
Washington  belonged  to  no  party,  nor  indeed,  though  diverging 
tendencies  were  already  manifest,  had  parties  yet  begun  to  exist. 
There  was  therefore  no  reason  why  he  should  not  select  his 
ministers  from  all  sections  of  opinion.  He  was  the  executive 
magistrate,  who  had  to  conduct  the  administration  of  the  country. 
As  he  was  responsible  to  the  nation  and  not  to  a  majority  in 
Congress,  he  was  not  bound  to  choose  persons  who  agreed  with 
the  majority  in  Congress.  As  he,  and  not  as  in  England,  the 
ministry,  was  responsible  for  executive  acts  done,  he  had  to  con- 
sider, not  the  opinions  or  asfiociations  of  his  servants,  but  their 
capacity  and  integrity  only.  Washington  chose  as  secretary  of 
state  Thomas  Jefferson,  already  famous  as  the  chief  draftsman  of 
the  Declaration  of  Independence,  and  as  attorney-general  another 
Virginian,  Edmund  Randolph,  both  men  of  extreme  democratic 
leanings,  disposed  to  restrict  the  action  of  the  Federal  Govern- 
ment within  narrow  limits.  For  secretary  of  the  treasury  he 
selected  Alexander  Hamilton  of  New  York,  and  for  secretary  of 
war  Henry  Knox  of  Massachusetts.     Hamilton  was  by  far  the 

^  In  America  people  usually  speak  of  the  President  and  his  ministers  as  the 
"administration,"  not  as  the  "government,"  apparently  because  he  and  they  are 
not  deemed  to  govern  in  the  European  sense.  The  latter  expression  does  not 
seem  to  be  very  old  in  England.  Thirty  years  ago  people  usually  said  "the 
ministry  "  when  they  now  say  "  the  government." 
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ablest  man  among  those  who  soon  came  to  form  the  Federalist 
party,  the  party  which  called  for  a  strong  executive,  and  desired 
to  subordinate  the  States  to  the  central  authority.  Ho  soon 
became  recognized  as  its  leader.  Knox  was  of  the  same  way  of 
thinking.  Dissensions  presently  arose  between  Jefferson  and 
Hamilton,  ending  in  open  hostility,  but  Washington  retained 
them  both  as  ministers  till  Jefferson  retired  in  1794  and  Hamil- 
ton in  1795.  The  second  President,  John  Adams,  kept  on  the 
ministers  of  his  predecessor,  being  in  accord  with  their  opinions, 
for  they  and  he  belonged  to  the  now  full-grown  Federalist  party. 
But  before  he  quitted  office  he  had  quarrelled  with  most  of  them, 
having  taken  important  steps  without  their  knowledge  and 
against  their  wishes.  Jeffei-son,  the  third  President,  was  a 
thorough-going  party  leader,  who  naturally  chose  his  ministers 
from  his  own  political  adherents.  As  all  subsequent  Presidents 
have  been  seated  by  one  or  other  party,  all  have  felt  bound  to 
appoint  a  party  cabinet.  Their  party  expects  it  from  them  ;  and 
they  naturally  prefer  to  be  surrounded  and  advised  by  their  own 
friends. 

So  far,  an  American  cabinet  resembles  an  English  one.  It  is 
composed  exclusively  of  members  of  one  party.  But  now  mark 
the  differences.  The  parliamentary  system  of  England  and  of 
those  countries  which  like  Belgium,  Italy,  and  the  self-governing 
British  colonies,  have  more  or  less  modelled  themselves  upon 
England,  rests  on  four  principles. 

The  head  of  the  executive  (be  he  king  or  governor)  is  irre- 
sponsible. Responsibility  attaches  to  the  cabinet,  i.e.  to  the  body 
of  ministers  who  advise  him,  so  that  if  he  errs,  it  is  through  their 
fault ;  they  suffer  and  he,  escapes.  The  ministers  cannot  allege, 
as  a  defence  for  any  act  of  theirs,  the  command  of  the  Crown. 
If  the  Crown  gives  them  an  order  of  which  they  disapprove,  they 
ought  to  resign. 

The  ministers  sit  in  the  legislature,  practically  forming  in 
England,  as  has  been  observed  by  the  most  acute  of  English  con- 
stitutional writers,  a  committee  of  the  legislature,  chosen  by  the 
majority  for  the  time  being. 

The  ministers  are  accountable  to  the  legislature,  and  must 
resign  office  ^  as  soon  as  they  lose  its  confidence. 

The  ministers  are  jointly  as  well  as  severally  liable  for  their 

^  In  England  and  some  other  conntries  {e.ff.  the  self-governing  British  colonies' 
they  have  the  alternative  of  dissolving  Parliament. 
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acts :  i.e.  the  blame  of  an  act  done  by  any  of  them  falls  on  the 
whole  cabinet,  unless  one  of  them  chooses  to  take  it  entirely  on 
himself  and  retire  from  office.     Their  responsibility  is  collective. 

None  of  these  principles  holds  true  in  America.  The  Presi- 
dent is  personally  responsible  for  his  acts,  not  indeed  to  Congress, 
but  to  the  people,  by  Avhom  he  is  chosen.  No  means  exist  of 
enforcing  this  resj)onsibility,  except  by  impeachment,  but  as  his 
power  lasts  for  four  years  only,  and  is  much  restricted,  this  is  no 
serious  evil.  He  cannot  avoid  responsibility  by  alleging  the 
advice  of  his  ministers,  for  he  is  not  bound  to  follow  it,  and  they 
are  bound  to  obey  him  or  retire.  The  ministers  do  not  sit  in 
Congress.  They  are  not  accountable  to  it,  but  to  the  President, 
their  master.  It  may  request  their  attendanc  before  a  com- 
mittee, as  it  may  require  the  attendance  of  any  other  witness, 
but  they  have  no  opportunity  of  expounding  and  justifying  to 
Congress  as  a  whole  their  own,  or  rather  their  master's,  policy. 
Hence  an  adverse  vote  of  Congress  does  not  affect  their  or  his 
position.  If  they  propose  to  take  a  step  which  requires  money, 
and  Congress  refuses  the  requisite  appropriation,  the  step  cannot 
be  taken.  But  a  dozen  votes  of  censure  will  neither  compel 
them  to  resign  nor  oblige  the  President  to  pause  in  any  line  of 
conduct  which  is  within  his  constitutional  rights.  This,  how- 
ever strange  it  may  seem  to  a  European,  is  a  necessary  con- 
sequence of  the  fact  that  the  President,  and  by  consequence  his 
cabinet,  do  not  derive  their  authority  from  Congress.  Suppose 
(as  befel  in  1878-9)  a  Republican  President,  with  a  Democratic 
majority  in  both  Houses  of  Congress.  The  President,  unless  of 
course  he  is  convinced  that  the  nation  has  changed  its  mind  since 
it  elected  him,  is  morally  bound  to  follow  out  the  policy  which 
he  professed  as  a  candidate,  and  which  the  majority  of  the  nation 
must  be  held  in  electing  him  to  have  approved.  That  policy  is, 
however,  opposed  to  the  views  of  the  present  majority  of  Con- 
gress. They  are  quite  right  to  check  him  as  far  as  they  can. 
He  is  quite  right  to  follow  out  his  own  views  and  principles  in 
spite  of  them  so  far  as  the  Constitution  and  the  funds  at  his  dis- 
posal permit.  A  deadlock  may  follow.  But  deadlocks  may 
happen  under  any  system,  except  that  of  an  omnipotent  sove- 
reign, be  he  a  man  or  an  assembly,  the  risk  of  deadlocks  being 
indeed  the  price  which  a  nation  pays  for  the  safeguard  of  con- 
stitutional checks. 

In  this  state  of  things  one  cannot  properly  talk  of  the  cabinet 
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apart  from  the  President.  An  American  administration  re- 
sembles not  so  much  the  cabinets  of  England  and  France  as  the 
group  of  ministers  who  surround  the  Czar  or  the  Sultan,  or  who 
executed  the  bidding  of  a  Roman  emperor  like  Constantine  or 
Justinian.  Such  ministers  are  severally  responsible  to  their 
master,  and  are  severally  called  in  to  counsel  him,  but  they  have 
not  necessarily  any  relations  with  one  another,  nor  any  duty  of 
collective  action.  So  while  the  President  commits  each  depart- 
ment to  the  minister  whom  the  law  provides,  and  may  if  he 
chooses  leave  it  altogether  to  that  minister,  the  executive  acts 
done  are  his  own  acts,  by  which  the  country  will  judge  him ; 
and  still  more  is  his  policy  as  a  whole  his  own  policy,  and  not 
the  policy  of  his  ministers  taken  together.  The  ministers  seldom 
meet  in  council,  and  have  comparatively  little  to  settle  when 
they  do  meet,  since  they  have  no  parliamentary  tactics  to  con- 
trive, no  bills  to  prepare,  few  questions  of  foreign  policy  to  dis- 
cuss. They  are  not  a  government,  as  Europeans  understand  the 
term ;  they  are  a  group  of  heads  of  departments,  whose  chief, 
though  he  usually  consults  them  separately,  is  sometimes  glad  to 
bring  them  together  in  one  room  for  a  talk  about  politics.  A 
significant  illustration  of  the  contrast  between  the  English  and 
American  systems  may  be  found  in  the  fact  that  whereas  an 
English  king  never  now  sits  in  his  own  cabinet,^  because  if  he 
did  he  would  be  deemed  accountable  for  its  decisions,  an  American 
President  always  does,  because  he  is  accountable,  and  really  needs 
advice  to  help  him,  not  to  t-Meld  him.^ 

The  so-called  cabinet  is  unknown  to  the  statutes  as  well  as  to 
the  Constitution  of  the  United  States.  So  is  the  English  cabinet 
unknown  to  the  law  of  England.  But  then  the  English  cabinet 
is  a  part,  is,  in  fact,  a  committee,  though  no  doubt  an  informal 
committee,  of  a  body  as  old  as  Parliament  itself,  the  Privy 
Council,  or  Curia  Regis.  Of  the  ancient  institutions  of  England 
which  reappear  in  the  Constitution  of  the  United  States,  the 
Privy  Council  is  not  one.^     It  may  have  seemed  to  the  Conven- 

^  Queen  Anne '  was  the  last  English  sovereign  who  sat  in  her  own  cabinet 
council,  though  indeed  the  cabinet  had  not  yet  then  become  the  close  body  it  ia 
now. 

^  Another  illustration  of  the  contrast  may  be  found  in  the  fact  that  when  the 
head  of  one  of  the  seven  departments  is  absent  from  Washington  the  under  secre- 
tary of  the  department  is  often  asked  to  replace  him  in  the  cabinet  council. 

^  A  privy  council  however  appears  in  the  original  Constitution  of  Delaware. 
{See  post,  Chapter  XXXVII.) 
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tion  of  1787  to  l.e  already  obsolete.  Even  in  England  it  was 
then  already  a  belated  survival  from  an  earlier  order  of  things, 
and  now  it  lives  on  only  in  its  committees,  three  of  which,  the 
Board  of  Trade,  the  Education  department,  and  the  Agricultural 
department,  serve  as  branches  of  the  administration,  one,  the 
Judicial  Committee,  is  a  law  court,  and  one,  the  Cabinet,  is  the 
virtual  executive  of  the  nation.  The  framers  of  the  American 
Constitution  saw  its  unsuitability  to  their  conditions.  It  was 
nominated,  while  with  them  a  council  must  have  been  elective. 
Its  only  effect  would  have  been  to  control  the  President,  but  for 
domestic  administration  control  is  scarcely  needed,  because  the 
President  has  only  to  execute  the  laws,  while  in  foreign  affairs 
and  appointments  the  Senate  controls  him  already.  A  third 
body,  over  and  above  the  two  Houses  of  Congress,  was  in  fact 
superfluous.  The  Senate  may  appear  in  some  points  to  resemble 
the  English  Privy  Council  of  the  seventeenth  century,  because  it 
advises  the  executive ;  but  there  is  all  the  difference  in  the 
world  between  being  advised  by  those  whom  you  have  jourself 
chosen  and  those  whom  election  by  others  forces  upon  you.  So 
it  happens  that  the  relations  of  the  Senate  and  the  President  are 
seldom  cordial,  much  less  confidential,  even  when  he  and  the 
majority  of  the  Senate  belong  to  the  same  party,  because  the 
Senate  and  the  President  are  rival  powers  jealous  of  one 
another. 
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The  National  Le^'islatiire  of  tlie  United  States,  called  Congress, 
consists  of  two  bodies,  sufficiently  dissimilar  in  composition, 
powers,  and  cliaracter  to  require  a  separate  descri])tion.  Their 
respective  functions  bear  some  resemblance  to  those  of  the  two 
Houses  of  the  English  Parliament,  which  had  before  1787  sug- 
gested the  creation  of  a  double-chambered  legislature  in  all  but 
three  of  the  original  thirteen  States  of  the  Confederation.  Yet 
the  differences  between  the  Senate  and  the  British  House  of 
Lords,  and  in  a  less  degree  between  the  House  of  Representa- 
tives and  the  British  House  of  Commons,  are  so  considerable 
that  the  English  reader  must  be  cautioned  against  applying  his 
English  standards  to  the  examination  of  the  American  system. ^ 

The  Senate  consists  of  two  persons  from  each  State,  who  must 
be  inhabitants  of  that  State,  and  at  least  thirty  years  of  age. 
They  are  elected  by  the  legislature  of  their  State  for  six  years, 
and  are  re-eligible.  One-third  retire  every  two  years,  so  that 
the  whole  body  is  renewed  in  a  period  of  six  years,  the  old 
members  being  thus  at  any  given  moment  tAvice  as  numerous  as 
the  new  members  elected  within  the  last  two  years.  As  there 
are  now  thirty-eight  States,  the  number  of  senators,  originally 
twenty-six,  is  now  seventy-six.  This  great  and  unforeseen  aug- 
mentation must  be  borne  in  mind  when  considering  the  puri30se8 
for  which  the  Senate  was  created,  for  some  of  which  a  small 
body  is  fitter  than  a  large  one.  As  there  remain  only  eight 
Territories  2  which  can  be  formed  into  States,  the  number  of 

^  "  How  many  bishops  have  you  got  in  your  Upper  House  ?"  is  the  question 
which  an  eminent  Englishman  is  reported  to  have  asked  soon  after  his  arrival  in 
America. 

^  I  reckon  in  neither  the  Indian  territory,  which  lies  west  of  Arkansas,  nor 
Alaska,  because  these  districts  are  not  likely  within  an  assignable  time  to  contain 
a  civilized  population  such  as  would  entitls  them  to  be  formed  into  States. 
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senators  ■vviil  not  (unless,  indeed,  exLstin!;;  States  are  divided,  or 
more  than  one  State  created  out  of  some  of  the  Territories)  rise 
beyond  ninety-two.  This  is  of  course  much  below  the  present 
nominal  strength  of  the  English  House  of  Lords  i  (about  560), 
and  below  that  of  the  French  Senate  (300),  and  the  Prussian 
Herrenhaus  (432).  No  senator  can  hold  any  office  under  the 
United  States.  The  Vice-President  of  the  Union  is  ex  officio 
president  of  the  Senate,  but  has  no  vote,  exce])t  a  casting  vote 
when  the  numbers  are  equally  divided.  Failing  him  (if,  for 
instance,  he  dies,  or  falls  sick,  or  succeeds  to  the  presidency),  the 
Senate  chooses  one  of  its  number  to  be  president  pro  tempore. 
His  authority  in  questions  of  order  is  very  limited,  the  decision 
of  such  questions  being  held  to  belong  to  the  Senate  itself. - 

The  functions  of  the  Senate  fall  into  three  classes — legisla- 
tive, executive,  and  judicial.^  Its  legislative  function  is  to  pass, 
along  with  the  House  of  Kepresentatives,  bills  which  become  Acts 
of  Congress  on  the  assent  of  the  President,  or  even  without  his 
consent  if  passed  a  second  time  by  a  two -thirds  majority  of 
each  House,  after  he  has  returned  them  for  reconsideration.  Its 
executive  functions  are : — (a)  To  approve  or  disapprove  the 
President's  nominations  of  Federal  officers,  including  judges, 
ministers  of  state,  and  ambassadors,  (b)  To  approve,  by  a 
majority  of  two-thirds  of  those  present,  of  treaties  made  by  the 
President — i.e.  if  less  than  two-thirds  approve,  the  treaty  falls  to 
the  ground.  Its  judicial  function  is  to  sit  as  a  court  for  the 
trial  of  impeachments  preferred  by  the  House  of  Representatives. 

The  most  conspicuous,  and  what  was  at  one  time  deemed  the 
most  important  feature  of  the  Senate,  is  that  it  represents  the 
several  States  of  the  Union  as  separate  commonwealths,  and  is 
thus  an  essential  part  of  the  Federal  scheme.  Every  State,  be  it 
as  great  as  New  York  or  as  small  as  Delaware,   sends  two 
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^  At  the  accession  of  George  III.  the  House  of  Lords  numbered  only  174 
members. 

'•^  The  powers  of  the  Lord  Chancellor  as  Siieaker  of  the  English  House  of 
Lords  are  much  narrower  than  those  of  the  Speaker  in  the  House  of  Commons, 
It  is  worth  notice  that  as  the  Vice-President  is  not  chosen  by  the  Senate,  but  by 
the  people,  and  is  not  strictly  speaking  a  member  of  the  Senate,  so  tlie  Lord 
Chancellor  is  not  chosen  to  preside  by  the  House  of  Lords,  but  by  the  sovereign, 
and  is  not  necessarily  a  peer.  This,  however,  seems  to  be  merely  a  coincidence, 
and  not  the  result  of  a  wish  to  imitate  England. 

3  To  avoid  prolixity,  I  do  not  give  in  the  text  all  the  details  of  the  constitu- 
tional powers  and  duties  of  the  Houses  of  Congress  :  these  will  be  found  iu  the 
text  of  the  Constitution  jjrinted  in  the  Appendix. 
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senators,  lu)  iiuiro  and  no  Jcss.i  This  arrangeniont  was  long 
resisted  by  the  delegates  of  the  largt>r  States  in  the  Convention 
of  1787,  and  ultimately  ado[)ted  because  nothing  less  would 
reassure  the  smaller  States,  who  feared  to  be  overborne  by  the 
larger.  It  is  now  the  provision  oi  the  Constitution  most  dillicult 
to  change,  for  "  no  State  can  bo  dej)rived  of  its  equal  sulVrago  in 
the  Senate  without  its  consoiit,"  a  consent  most  unlikely  to  be 
given.  There  has  never,  in  poii>t  of  fact,  been  any  division  of 
ifiterests  or  consequent  contests  between  the  great  States  and  the 
small  ones.-  But  the  })rovision  for  the  equal  representation  of 
all  States  had  the  imporiant  result  of  making  the  slave-holding 
party,  during  the  thirty  years  which  preceded  the  Civil  War, 
eager  to  extend  the  area  of  slavery  in  order  that  by  creating 
new  Slave  States  they  might  maintain  at  least  an  equality  in 
the  Senate,  and  thereby  prevent  any  legislation  hostile  to 
slavery. 

The  plan  of  giving  roprescntjitives  to  the  Stjites  as  common- 
wealths has  iiad  several  useful  results.  It  has  provided  a  basis 
for  the  Senate  \uilike  that  on  wiiich  the  other  House  of  Conirress 
is  chosen.  Every  nation  which  has  formed  a  legislature  with 
two  houses  has  experienced  the  ditliculty  of  devising  methods  of 
choice  suillciently  diiVercnt  to  give  a  distinct  character  to  each 
house.  Italy  has  a  Senate  composed  of  persons  nominat-  1  by 
the  Crown,  The  Prussian  House  of  Ijords  is  partly  nominated, 
partly  hereditary,  partly  elective.  The  S[)anish  senators  are 
partly  hereditary,  partly  otlicial,  partly  elective.  In  the  Germanic 
li.npire,  the  Federal  Council  consists  of  delegates  of  the  several 
Ivingdoms  and  principalities,  France  appoints  her  senators  by 
indirect  election.  In  J'ingland  the  members  of  the  House  of 
Lords  now  sit  by  hereditary  right ;  and  those  Avho  propose  to 
roconstrui  t  that  ancient  body  are  at  their  wits'  end  to  discover 
some  plan  by  which  it  may  be  strengthened,  and  made  practically 

'  Now  York  is  twice  as  larso  as  Scotlaiul,  ami  as  jiopulotis  jus  Scotland,  Noitli- 
utnborlaiul,  ami  Durham  taken  togotlior.  Delaware  is  a  little  smaller  tliau 
Norfolk,  with  about  the  population  of  Beilfonlshiro.  It  is  therefore  as  if  Heil- 
fordsliire  had  in  one  Horse  of  a  IJritish  legislature  as  nnich  weight  as  all  Scotluiid 
togi'ther  with  Nortliumherland  and  Durham,  a  state  of  things  not  very  conform- 
able to  democratic  tlieory,  Nevada  has  now  a  jiopulation  about  e(iual  to  that  of 
Caitliness  (40,000),  but  is  as  powerful  in  the  Senate  as  New  York.  This  State, 
whiih  consists  of  burnt-out  mining  camps,  is  really  a  sort  of  rotten  borough  for 
and  controlled  by  the  great  "  silver  men." 

'■^  Hamilton  perceived  thai  this  wo-.ihl  be  so  ;  see  his  remarks  in  the  Constitu- 
tional Convention  of  New  Yorl;  in  1768, — Elliot's  Dchatcs,  p.  'J13. 
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useful,  without  such  a  direct  cU^ctiou  as  that  by  which  members 
are  chosen  to  the  House  of  Commons.^  The  American  plan, 
which  is  older  than  any  of  those  in  use  on  the  European  con- 
tinent, is  also  better,  because  it  is  not  only  simple,  but  natural, 
i.e.  grounded  on  and  consonant  with  the  ])olitical  conditions  of 
AnuM'ica.  It  produces  a  body  which  is  both  strong  in  itself  and 
dillerent  in  its  collective  character  from  the  more  popular  house. 

It  also  constitutes,  as  Hamilton  anticipated,  a  link  between 
the  State  Governments  and  the  National  Covernmcnt.  It  is  a 
part  of  the  latter,  but  its  members  derive  their  title  to  sit  in  it 
from  their  choice  by  State  legislatiu'es.  In  one  res})ect  this  con- 
hoction  is  no  unmixed  benefit,  for  it  has  helped  to  make  the 
national  ]>artics  jiowerful,  and  their  strife  intense,  in  these  last- 
named  bodies.  Every  vote  in  the  Senate  is  so  important  to  the 
great  parties  that  they  are  forced  to  struggle  for  ascendency 
in  each  of  the  State  legislature;:!  by  whom  the  senators  ar(^ 
elected.  The  method  of  choice  in  these  bodies  was  formerly  left 
to  be  fixed  by  the  laA\s  of  each  State,  but  as  this  gave  rise  to 
nuu'h  uncertainty  and  intrigue,  a  Federal  statute  was  passed  in 
18()()  ])roviding  that  each  House  of  a  State  legislature  shall 
first  vote  separately  for  the  election  of  a  Federal  senator,  and 
that  if  the  choice  of  both  Houses  shall  not  fall  on  the  same  person, 
both  I  lousos  ill  jointmeeting  shall  proceed  lo  a  joint  vote,  a  majority 
of  each  House  being  present.  Even  under  this  arrangement,  a 
senatorial  election  often  leads  to  long  and  bitter  struggles ;  the 
minority  endeavouring  to  prevent  a  choice,  and  so  keep  the  seat 
vacant.  Quite  recently  in  Illinois,  Indiana,  and  Now  Jersey,  the 
legislatures  fought  for  months  together  over  the  election  of  a 
senator. 

Tlie  method  of  choosing  the  Senate  by  indirect  election  has 
excited  the  admiration  of  foreign  critics,  who  have  found  in  it  a 
sole  and  sulUcient  cause  of  the  excel' jnco  of  the  Senate  as  a 
legislative  and  executive  authority.  I  shall  presently  inquire 
whether  the  critics  are  right.  IMeantime  it  is  worth  observing 
that  the  election  of  senators  has  in  substance  almost  ceased  to  bo 
indirect.  They  are  still  nominally  chosen,  as  under  the  letter  of 
the  Constitution  they  nuist  be  chosen,  by  the  State  legislatures. 
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^  UiuUt  ft  rooont  statute,  two  persons  iiiny  lie  appointed  by  the  Crown  to  sit 
in  tlu  House  of  lionls  us  Lords  of  Appenl,  with  the  dignity  of  banui  for  life. 
The  Seoti  li  and  Irish  peers  enjoy  hereditary  peerages,  l)ut  are  elected  to  sit  in  the 
House  of  Lords,  the  latter  for  life,  the  former  for  each  parliament. 
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The  State  legislature  means,  of  course,  the  party  for  the  time 
dominant,  which  holds  a  party  meeting  (caucus)  and  decides  on 
the  candidate,  who  is  thereupon  elected,  the  party  going  solid 
for  whomsoever  the  majority  has  approved.  Now  the  deter- 
mination of  the  caucus  has  almost  always  been  arranged  before- 
hand by  the  party  managers.  Sometimes  when  a  vacancy  in  a 
senatorship  approaches,  the  aspirants  for  it  put  themselves  before 
the  peojile  of  the  State.  Their  names  are  discussed  at  the  State 
party  convention  held  for  the  nomination  of  party  candidates  for 
State  offices,  and  a  vote  in  that  convention  decides  who  shall  be 
the  party  nominee  for  the  senatorship.  This  vote  binds  the 
party  -within  and  without  the  State  legislature,  and  at  the 
election  of  members  for  the  State  legislature,  which  immediately 
precedes  the  occurrence  of  the  senatorial  vacancy,  candidates  for 
seats  in  that  legislature  are  generally  expected  to  declare  for 
which  aspirant  Lo  the  senatorship  they  will,  if  elected,  give  their 
votes.  ^  Somcuimes  the  aspirant,  who  is  of  course  a  leading 
State  politician,  goes  on  the  stump  in  the  interest  of  those 
candidates  for  the  legislature  who  are  prepared  to  support  him, 
and  urges  his  own  claims  while  urging  theirs.^  I  do  not  say 
that  things  have,  in  all  States,  gone  so  far  as  to  make  the  choice 
by  the  legislature  of  some  particular  person  as  senator  a  foregone 
conclusion  when  the  legislature  has  been  elected.  Circumstances 
may  change  ;  compromises  may  be  necessary ;  still,  it  is  now 
generally  true  that  in  most  States  little  freedom  of  choice 
remains  with  the  legislature.  T^  '^  people,  or  rather  those  wire- 
pullers who  manage  the  people  and  act  in  their  name,  have 
practically  settled  the  matter  at  the  election  of  the  State 
legislature.  So  hard  is  it  to  make  any  scheme  of  indirect 
election  work  according  to  its  original  design ;  so  hard  is  it  to 
keep  even  a  written  and  rigid  constitution  from  bending  and 
warping  under  the  actual  forces  of  politics.^ 

^  The  Constitution  of  the  State  of  Nebraska  (1875)  allows  the  electors  in 
voting  for  members  of  the  State  legislature  to  "  express  by  ballot  their  preference 
for  some  person  for  the  office  of  U.S.  senator.  The  votes  cast  for  such  candidates 
shall  be  canvassed  and  returned  in  the  same  manner  as  for  State  officers."  This 
is  an  attempt  to  evade  and  by  a  side  wind  defeat  the  provision  of  the  Federal 
Constitution  which  vests  the  choice  in  the  legislature. 

^  This  happened  recently  in  Nebraska,  and  seems  to  be  not  uncommon.  The 
famous  struggle  of  Mr.  Douglas  and  Mr.  Lincoln  for  the  Illinois  senatorship  in 
1858  was  conducted  in  a  stump  campaign. 

^  A  proposal  recently  made  to  amend  the  Federal  Constitution  by  taking  the 
election  of  senators  away  from  the  legislatures  in  order  to  vest  it  in  the  people  of 
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Members  of  the  Senate  vote  as  individuals,  that  is  to  say,  the 
vote  a  senator  gives  is  his  own  and  not  that  of  his  State.  It 
was  otherwise  in  the  Congress  of  the  old  Confederation  before 
1789;  it  is  otherwise  in  the  present  Federal  Council  of  the 
German  Empire,  in  which  each  State  votes  as  a  whole,  though 
the  number  of  her  votes  is  proportioned  to  her  population. 
Accordingly,  in  the  American  Senate,  the  two  senators  from  a 
State  may  belong  to  opposite  parties ;  and  this  often  happens  in 
the  case  of  senators  from  States  in  which  the  two  great  parties 
are  pretty  equally  balanced,  and  the  majority  oscillates  between 
them.i  Suppose  Ohio  to  have  to  elect  a  senator  in  1886.  The 
Democrats  have  a  majority  in  the  State  legislature ;  and  a 
Democrat  is  therefore  chosen  senator.  In  1888  the  other  Ohio 
senatorship  falls  vacant.     But  by  this  time  the  balance  of  parties 

each  State  is  approved  by  some  judicious  publicists,  wlio  think  that  bad  candidates 
will  hav  e  less  chance  with  the  party  at  large  and  the  people  than  they  now  have 
in  bodies  apt  to  be  controlled  by  a  knot  of  party  managers.  A  nom-nation  made 
for  a  popular  election  will  at  least  be  made  publicly,  whereas  now  a  nomination 
for  an  election  by  a  legislature  may  be  made  secretly.  I  subjoin  the  form  which 
this  proposal  took  in  1881  as  a  specimen  of  the  form  in  which  amendments  to  the 
Constitution  may  be  submitted  to  Congress. 


46th  ConfO'ess, 
3rd  Session. 


In  the  House  of  Representatives, 
Slst  January  1881. 

Read  twice,  referred  to  the  Committee  on  the  Judiciary,  and  ordered  to  be 
printed. 

Mr.  Weaver  introduced  the  following  joint  resolution  : — 

Joint  Resolution 

Proposing  an  amendment  to  the  Constitution  of  the  United  States,  providing  for 
the  election  of  Senators  by  vote  of  the  people. 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
Arnerica  in  Congress  assembled  {two-thirds  of  each  House  concurring  therein), 
That  the  following  is  hereby  proposed  as  an  amendment  to  the  Constitution  of 
the  United  States,  and  when  ratified  by  the  Legislatures  of  three-fourths  of  the 
several  States,  shall  be  valid  to  all  intents  and  purposes  as  a  part  of  the  Con- 
stitution, to  wit : — 

Article — 

That  so  much  of  section  third,  article  first,  of  the  Constitution  of  the  United 
States  as  provides  that  the  Senators  of  the  United  States  shall  be  chosen  by  the 
Legislatures  thereof  shall  be  amended  so  that  the  same  shall  read  as  follows  : — 

"The  Senate  of  the  United  States  shall  be  composed  of  two  Senators  from 
each  State,  to  be  chosen  by  the  vote  of  the  qualified  electors  in  said  States 
respectively,  and  at  such  time  as  shall  be  determined  by  Act  of  Congress." 

Similar  proposals  have  been  repeatedly  made  in  subsequent  Congresses,  but 
never  accepted  by  either  House. 

*  It  was  arranged  from  the  beginning  of  the  Federal  Government  that  the  two 
senatorships  from  the  same  State  should  never  be  vacant  at  the  same  time. 
VOL.  I  H 
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in  Ohio  has  shifted.  The  Republicans  control  the  legislature ;  a 
Republican  senator  is  therefore  chosen,  and  goes  to  Washington 
to  vote  against  his  Democratic  colleague.  This  fact  has  largely 
contributed  to  render  the  senators  independent  of  the  State 
legislatures,  for  as  these  latter  bodies  sit  for  short  terms  (the 
larger  of  the  two  houses  usually  for  two  years  only),  a  senator 
has  during  the  greater  part  of  his  six  years'  term  to  look  for 
re-election  not  to  the  present  but  to  a  future  State  legislature.^ 

The  length  of  the  senatorial  term  was  one  of  the  provisions 
of  the  Constitution  which  were  most  warmly  attacked  and 
defended  in  1788.  A  six  years'  tenure,  it  was  urged,  would 
turn  the  senators  into  dangerous  aristocrats,  forgetful  of  the 
legislature  which  had  appointed  them ;  and  some  went  so  far  as 
to  demand  that  the  legislature  of  a  State  should  have  the  right 
to  recall  its  senators.^  Experience  has  shown  that  the  term  is 
by  no  means  too  long ;  and  its  length  is  one  among  the  causes 
which  have  made  it  easier  for  senators  than  for  members  of  the 
House  to  procure  re-election,  a  result  which,  though  it  offends 
the  doctrinaires  of  democracy,  has  worked  well  for  the  country. 
Senators  from  the  smaller  States  are  more  frequently  re-elected 
than  those  from  the  larger,  because  in  the  small  States  the  com- 
petition of  ambitious  mon  is  less  keen,  politics  less  changeful, 
the  people  perhaps  more  steadily  attached  to  a  man  whom  they 
have  once  honoured  with  their  confidence.  The  senator  from 
such  a  State  generally  finds  it  more  easy  to  maintain  his  influence 
over  his  own  legislature ;  not  to  add  that  if  the  State  should  be 
amenable  to  the  power  of  wealth,  his  wealth  will  tell  far  more 
than  it  could  in  a  large  State.  Yet  no  small  State  was  ever 
more  controlled  by  one  man  than  the  great  State  of  Pennsylvania 
by  Mr.  Simon  Cameron,  who  represented  it  for  eighteen  years. 
In  recent  times  it  is  the  senators  from  the  small  States,  such  as 
Rhode  Island,   Vermont,  and  Delaware,  who  have  been  most 

^  If  a  vacancy  occurs  in  a  lienatorship  at  a  time  when  the  State  legislature  is 
not  sitting,  the  executive  of  the  State  is  empowered  to  fill  it  up  until  the  next 
meeting  of  the  State  legislature.  This  is  sometimes  an  important  power, 
especially  if  the  vacancy  occurs  at  a  time  when  parties  are  equally  divided  in  the 
Senate. 

-  This  was  recommended  by  a  Pennsylvanian  Convention,  which  met  after  the 
adoption  of  the  Constitution  to  suggest  amendments.  See  Elliot's  Debates,  ii.  p. 
545.  It  was  also  much  pressed  by  some  members  of  the  New  York  Convention. 
A  State  legislature  sometimes  passes  resolutions  instructing  its  senators  to  vote 
in  a  particular  way,  but  the  senators  are  of  course  in  no  way  bound  to  regard 
such  instructions. 
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frequently  re-elected.  The  average  age  of  the  Senate  is  les^  than 
might  be  expected.  Three-fourths  of  its  members  are  under 
sixty.  The  importance  of  the  State  he  represents  makes  no 
great  difference  to  the  influence  which  a  senator  enjoys ;  this 
depends  on  his  talents,  experience,  and  character ;  and  as  the 
small  State  senators  have  often  the  advantage  of  long  service  and 
a  safe  seat,  they  are  often  among  the  most  influential. 

The  Senate  resembles  the  Upper  Houses  of  Europe,  and 
differs  from  those  of  the  British  colonies,  and  of  most  of  the 
States  of  the  Union,  in  being  a  permanent  body.  It  does  not 
change  all  at  once,  as  do  bodies  created  by  a  single  popular  elec- 
tion, but  undergoes  an  unceasing  process  of  gradual  change  and 
renewal,  like  a  lake  into  which  streams  bring  fresh  water  to 
replace  that  which  the  issuing  river  carries  out.  This  provision 
Avas  designed  to  give  the  Senate  that  permanency  of  composition 
which  might  qualify  it  to  conduct  or  control  the  foreign  policy  of 
the  nation.^  An  incidental  and  more  valuable  result  has  been 
the  creation  of  a  set  of  traditions  and  a  corporate  spirit  which 
have  tended  to  form  habits  of  dignity  and  self-respect.  The  new 
senators,  being  always  in  a  minority,  are  readily  assimilated  ;  and 
though  the  balance  of  power  shifts  from  one  party  to  another 
according  to  the  predominance  in  the  State  legislatures  of  one  or 
other  party,  it  shifts  more  slowly  than  in  bodies  directly  chosen 
ail  at  once,  and  a  policy  is  therefore  less  apt  to  be  suddenly 
reversed. 

The  legislative  powers  of  the  Senate  being,  except  in  one 
point,  the  same  as  those  of  the  House  of  Representatives,  will  be 
described  later.  That  one  point  is  a  restriction  as  regards  money 
bills.  On  the  ground  that  it  is  only  by  the  direct  representa- 
tives of  the  people  that  taxes  ought  to  be  levied,  and  in  obvious 
imitation  of  the  venerable  English  doctrine,  which  had  already 
found  a  place  in  several  State  constitutions,  the  Constitution 
(Art.  i.  §  7)  provides  that  "All  bills  for  raising  revenue  shall 
originate  in  the  House  of  Representatives,  but  the  Senate  may 
propose  or  concur  Avith  amendments,  as  on  other  bills."  In 
practice,  while  the  House  strictly  guards  its  right  of  origination, 
the  Senate  largely  exerts  its  power  of  amendment,  and  wrangles 
with  the  House  over  taxes,  and  still  more  keenly  over  appropria- 
tions.    Almost  every  session  ends  with  a  dispute,  a  conference, 

^  See  Federalist,  No.  Ixi.,  and  Hamilton's  argument  in  the  New  York  State 
Convention.     Elliot's  Debates,  vol.  ii.  p.  307. 
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a  compromise.  The  system  of  committees,  which  is  the  most 
remarkable  feature  of  the  Senate's  legislative  procedure,  will  be 
considered  in  a  subsequent  chapter,  while  a  note  to  the  present 
chapter  presents  an  abstract  of  some  of  the  more  noteworthy  of 
its  rules.  Among  those  rules  there  is  none  providing  for  a 
closure  of  debate,  or  limiting  the  length  either  of  a  debate  or  of  a 
speech.  The  Senate  is  proud  of  having  conducted  its  business 
without  the  aid  of  such  regulations,  and  this  has  been  due,  not 
merely  to  the  small  size  of  the  assembly,  but  to  the  sense  of  its 
dignity  which  has  usually  pervaded  its  members,  and  to  the 
power  which  the  opinion  of  the  whole  body  has  exercised  on 
each.  Where  every  man  knows  his  colleagues  intimately,  each, 
if  he  has  a  character  to  lose,  stands  in  awe  of  the  others,  and  has 
so  strong  a  sense  of  his  own  interest  in  maintaining  the  moral 
authority  of  the  Chamber,  that  he  is  slow  to  resort  to  extreme 
methods  which  might  lower  it  in  public  estimation.  Till 
recently,  systematic  obstruction,  or,  as  it  is  called  in  America, 
"  filibustering,"  familiar  to  the  House,  was  almost  unknown  in 
the  calmer  air  of  the  Senate.  When  it  was  applied  some  years 
ago  by  the  Democratic  senators  to  stop  a  bill  to  which  they 
strongly  objected,  their  conduct  was  not  disapproved  by  the 
country,  because  the  whole  party,  a  minority  very  little  smaller 
than  the  Republican  majority,  supported  it,  and  people  believed 
that  nothing  but  some  strong  reason  would  have  induced  the 
whole  party  so  to  act.  Accordingly  the  majority  yielded.  Al- 
though the  increased  size  of  the  body  makes  the  despatch  of 
business  more  difficult  than  formerly,  it  is  hardly  likely  that  the 
Senate  will  adopt  any  regulation  limiting  debate,  for  it  prides 
itself  on  its  traditions,  and  likes  to  mark  the  contrast  between 
its  own  good  manners  and  the  turbulence  of  the  more  numerous 
House.  In  the  winter  session  of  1883,  the  rules  of  procedure 
were  subjected  to  a  thorough  revision,  but  no  proposal  of  this 
nature  was  made. 

Divisions  are  taken,  not  by  separating  the  senators  into 
lobbies  and  counting  them,  as  in  the  British  Parliament,  but 
by  calling  the  names  of  senators  alphabetically.  The  Constitution 
provides  that  one-fifth  of  those  present  may  demand  that  the 
Yeas  and  Nays  be  entered  in  the  journal.  Every  senator 
answers  to  his  name  with  Aye  or  No.  He  may,  however,  ask 
the  leave  of  the  Senate  to  abstain  from  voting;  and  if  he  is 
'  This  note  will  be  found  at  the  end  of  this  volume. 
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paired,  he  states,  when  his  name  is  called,  that  he  has  paired 
with  such  and  such  another  senator,  and  is  therefore  excused. 
No  one  is  permitted  to  speak  more  than  twice  to  the  same  ques- 
tion on  the  same  day. 

When  the  Senate  goes  into  executive  session,  the  galleries  are 
cleared  and  the  doors  closed,  and  the  obligation  of  secrecy  is 
supposed  to  be  enforced  by  the  penalty  of  expulsion  to  which  a 
senator,  disclosing  confidential  proceedings,  makes  himself  liable. 
Practically,  however,  newspaper  men  find  little  difficulty  in  ascer- 
taining what  passes  in  secret  session.^  The  threatened  punish- 
ment has  never  been  inflicted,  and  occasions  often  arise  when 
senators  feel  it  to  be  desirable  that  the  public  should  know  what 
their  colleagues  have  been  doing.  There  has  been  for  some  time 
past  a  movement  within  the  Senate  against  maintaining  secrecy, 
particularly  "with  regard  to  the  confirming  of  nominations  to 
office ;  and  there  is  also  a  belief  in  the  country  that  publicity 
would  make  for  purity.  But  while  some  of  the  black  sheep  of 
the  '^3nate  love  darkness  because  their  works  are  evil,  other 
members  of  undoubted  respectability  defend  the  present  system 
because  they  think  it  supports  the  power  and  dignity  of  their 
body. 

^  Secrecy  is  said  to  be  better  observed  in  the  case  of  discussions  on  treaties 
than  where  appointments  are  in  question.  Some  years  ago  a  Western  newspaper 
published  an  account  of  what  took  place  in  a  secret  session.  A  committee 
appointed  to  inquire  into  the  matter  questioned  every  senator.  Each  swore  that 
he  had  not  divulged  the  proceedings,  and  the  newspaper  people  also  swore  that 
their  information  did  not  come  from  any  Senator.  Nothing  coald  be  ascertained, 
and  nobody  was  punished. 
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CHAPTER   XI 

THE   SENATE  AS   AN   EXECUTIVE   AND   JUDICIAL   BODY 

The  Senate  is  not  only  a  legislative  but  also  an  executive 
Chamber  ;  in  fact  in  its  early  days  the  executive  functions  seem 
to  have  been  thought  the  more  important ;  and  Hamilton  went 
so  far  as  to  speak  of  the  national  executive  authority  as  divided 
between  two  branches,  the  President  and  the  Senate.  These 
executive  functions  are  two,  the  power  of  approving  treaties,  and 
that  of  confirming  nominations  to  office  submitted  by  the 
President. 

To  what  has  already  been  said  regarr'^'ig  the  functions  of  the 
Tresident  and  Senate  as  regards  treaties,  \see  above,  Chapter  VI.) 
I  need  only  add  that  the  Senate  through  its  right  of  confirming 
or  rejecting  engagements  with  foreign  powers,  secures  a  general 
control  over  foreign  policy.  It  is  in  the  discretion  of  the  Presi- 
dent whether  he  vnll  communicate  current  negotiations  to  it  and 
take  its  advice  upon  them,  or  will  say  nothing  till  he  lays  a  com- 
pleted treaty  before  it.  One  or  other  course  is  from  time  to 
time  followed,  according  to  the  nature  of  the  case,  or  the  degree 
of  friendliness  existing  between  the  President  and  the  majority 
of  the  Senate.  But  in  general,  the  President's  best  policy  is  to 
keep  the  leaders  of  the  senatorial  majority,  and  in  particular  the 
committee  on  Foreign  Relations,  informed  of  the  progress  of  any 
pending  negotiation.  He  thus  feels  the  pulse  of  the  Senate,  and 
foresees  what  kind  of  arrangement  he  can  induce  it  to  sanction, 
while  at  the  same  time  a  good  understanding  between  himself 
and  his  coadjutors  is  promoted.  It  is  well  worth  his  while  to 
keep  the  Senate  in  good  humour,  for,  like  other  assemblies,  it 
has  a  collective  self-esteem  which  makes  it  seek  to  gain  all  the 
information  and  power  it  can  draw  in.  The  right  of  going  into 
secret  session  enables  the  whole  Senate  to  consider  despatches 
communicated  by  the  President ;  and  the  more  important  ones, 
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having  first  been  submitted  to  the  Foreign  Relations  committee, 
are  thus  occasionally  discussed  without  the  disadvantage  of  pub- 
licity. Of  course  no  momentous  secret  can  be  long  kept,  even 
by  the  committee,  according  to  the  proverb  in  the  Elder  Edda — 
"  Tell  one  man  thy  secret,  but  not  two ;  if  three  know,  the  world 
knows." 

This  control  of  foreign  policy  by  the  Senate  goes  far  to  meet 
that  terrible  difficulty  which  a  democracy,  or  indeed  any  free 
government,  finds  in  dealing  with  foreign  Powers.  If  every  step 
to  be  taken  must  be  previously  submitted  to  the  governing 
assembly,  the  nation  is  forced  to  show  its  whole  hand,  and 
precious  opportunities  of  winning  an  ally  or  striking  a  bargain 
may  be  lost.  If  on  the  other  hand  the  executive  is  permitted  to 
conduct  negotiations  in  secret,  there  is  always  the  risk,  either 
that  the  governing  assembly  may  disfivcvr  what  has  been  done,  a 
risk  which  makes  foreign  states  legitimately  sus})icious  and 
unwilling  to  negotiate,  or  that  the  nation  may  have  to  ratify, 
because  it  feels  bound  in  honour  by  the  act  of  its  executive 
agents,  arrangements  which  its  judgment  condemns.  The  fre- 
quent participation  of  the  Senate  in  negotiations  diminishes  these 
difficulties,  because  it  apprises  the  executive  of  what  the  judg- 
ment of  the  ratifying  body  is  likely  to  be,  and  it  commits  that 
body  by  advance.  The  necessity  of  ratification  by  the  Senate 
in  order  to  give  effect  to  a  treaty,  enables  the  country  to  retire 
from  a  doubtful  bargain,  though  in  a  way  which  other  Powers 
find  disagreeable,  as  England  did  when  the  Senate  rejected  the 
Reverdy  Johnson  treaty  of  1869.  European  statesmen  may  ask 
what  becomes  under  such  a  system  of  the  boldness  and  prompti- 
tude so  often  needed  to  effect  a  successful  coup  in  foreign  policy, 
or  how  a  consistent  attitude  can  be  maintained  if  there  is  in  the 
chairman  of  the  Foreign  Relations  committee  a  sort  of  second 
foreign  secretary.  The  answer  is  that  America  is  not  Europe. 
The  problems  which  the  Foreign  Office  of  the  United  States  has 
to  deal  with  are  far  fewer  and  usually  far  simpler  than  those  of 
the  Old  World.  The  republic  keeps  consistently  to  her  oAvn  side 
of  the  Atlantic  ;  nor  is  it  the  least  of  the  merits  of  the  system  of 
senatorial  control  that  it  has  tended,  by  discouraging  the  execu- 
tive from  schemes  which  may  prove  resultless,  to  diminish  the 
taste  for  foreign  enterprises,  and  to  save  the  country  from  being 
entangled  with  alliances,  protectorates,  responsibilities  of  all  sorts 
beyond  its  own  frontiers.     It  is  the  easier  for  the  Americans  to 
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practise  this  reserve  because  they  need  no  alliances,  standing 
unassailable  in  their  own  hemisphere.  The  circumstances  of 
England,  with  her  powerful  European  neighbours,  her  Indian 
Empire,  and  her  colonies  scattered  over  the  world,  are  widely 
different.  Yet  different  as  the  circumstances  of  England  are,  the 
day  may  come  when  in  England  the  question  of  limiting  the  at 
present  all  but  unlimited  discretion  of  the  executive  in  foreign 
affairs  will  have  to  be  dealt  with ;  ^  and  the  example  of  the 
American  Senate  will  then  deserve  and  receive  careful  study. 
Yet  it  must  be  remembered  that  many  of  the  most  important  acta 
done  in  the  sphere  of  foreign  relations  are  purely  executive  acts 
(as  for  instance,  the  movement  of  troops  and  ships)  which  the 
Senate  cannot  control. 

The  Senate  may  and  occasionally  does  amend  a  treaty,  and 
return  it  amended  to  the  President.  There  is  nothing  to  prevent 
it  from  proposing  a  draft  treaty  to  him,  or  asking  him  to  prepare 
one,  but  this  is  not  the  practice.  For  ratification  a  vote  of  two- 
thirds  of  the  senators  present  is  required.  This  gives  great 
power  to  a  vexatious  minority,  and  increases  the  danger,  evi- 
denced by  several  incidents  in  the  history  of  the  Union,  that 
the  Senate  or  a  faction  in  it  may  deal  with  foreign  policy  in  a 
narrow,  sectional,  electioneering  spirit.  When  the  interest  of 
any  group  of  States  is,  or  is  supposed  to  be,  opposed  to  the 
making  of  a  given  treaty,  ti^at  treaty  may  be  defeated  by  the 
senators  from  those  States.  They  tell  the  other  senators  of  their 
own  party  that  the  prospects  of  the  party  in  the  district  of  the 
country  whence  they  come  will  be  improved  if  the  treaty  is 
rejected  and  a  bold  aggiessive  line  is  taken  in  further  negotia- 
tions. Some  of  these  senators,  who  care  more  for  the  party 
than  for  justice  or  the  common  interests  of  the  country,  rally  to 
the  cry,  and  all  the  more  gladly  if  their  party  is  opposed  to  the 
President  in  power,  because  in  defeating  the  treaty  they  humiliate 
his  administration.  Supposing  their  party  to  command  a  majority, 
the  treaty  is  probably  rejected,  and  the  settlement  of  the  ques- 
tion at  issue  perhaps  indefinitely  postponed.     It  may  be  thought 

^  Parliament  may  of  course  interfere,  and  sometimes  does  interfere  ;  but  the 
parliamentary  majority  ■which  supports  the  ministry  of  the  day  usually  (and  pro- 
bably wisely)  forbears  to  press  the  Foreign  Office  for  information  which  it  is 
declared  to  be  undesirable  to  furnish. 

In  1886  a  resolution  was  all  but  carried  in  the  House  of  Commons,  desiring 
all  treaties  to  be  laid  before  Parliament  for  its  approval  before  being  finally 
concluded. 
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that  the  party  acting  so  vexatiously  will  siifler  in  public  esteem. 
This  happens  in  extreme  cases ;  but  the  public  are  usually  so 
indifferent  to  foreign  affairs,  and  so  little  skilled  in  judging  of 
them,  that  offences  of  the  kind  I  have  described  may  be  com- 
mitted with  practical  impunity.  It  is  harder  to  fix  responsibility 
on  a  body  of  senators  than  on  the  executive  ;  and  whereas  the 
executive  has  usually  an  interest  in  settling  diplomatic  troul)les, 
whose  continuance  it  finds  annoying,  the  Senate  has  no  such 
interest,  but  is  willing  to  keep  them  open  so  long  as  there  is  a 
prospect  of  sucking  some  political  advantage  out  of  them.  The 
habit  of  using  foreign  policy  for  electioneering  purposes  is  not 
confined  to  America.  We  have  seen  it  in  England,  we  have 
seen  it  in  France,  we  have  seen  it  even  in  monarchical  Germany. 
But  in  America  the  treaty-confirming  power  of  the  Senate  opens 
a  particularly  easy  and  tempting  door  to  such  practices. 

The  other  executive  function  of  the  Senate,  that  of  confirming 
nominations  submitted  by  the  President,  has  been  discussed  in 
the  chapter  on  the  powers  of  that  officer.  It  is  there  explained 
how  senators  have  used  their  right  of  confirmation  to  secure  for 
themselves  a  hugo  mass  of  Federal  patronage,  and  how  by  means 
of  this  right,  a  majority  hostile  to  the  President  can  thwart  and 
annoy  him.  Quite  recently  a  patronage  dispute  arose  between 
President  Cleveland  and  the  Republican  majority  in  the  Senate. 
They  required  the  President  to  send  to  the  Senate  along  with 
each  nomination  to  a  place  vacant  by  the  removal  of  the  previous 
holdT,  not  only  a  statement  of  reasons  for  the  removal,  but  all 
the  papers  in  the  possession  of  the  executive  relating  to  the 
matter.  The  President  seems  to  have  been  willing  to  state  his 
reasons,  while  denying  the  legal  right  of  the  Senate  to  require 
them,  but  he  refused  to  transmit  such  documents  as  he  deemed 
confidential.  The  Senate  complained  and  passed  resolutions,  but 
had  of  course  no  power  to  compel  the  President's  compliance. 
It  was  suggested  by  some  senators  that  the  true  remedy  for 
improper  removals  from  partisan  motives  would  be  that  the 
Senate  should  discuss  nominations  publicly,  instead  of,  as  now, 
in  secret  executive  session.  This  would  be  the  best  way  of 
putting  the  President  in  the  wrong,  if  he  made  bad  nominations, 
and  of  putting  the  Senate  in  the  right  if  it  refused  to  confirm 
nominations  where  no  adequate  ground  for  the  removal  of  the 
prior  incumbent  had  been  shown.  Public  discussion  certainly 
seems  the  plan  most  conformable  to  a  democratic  government ; 


)>'J 


'!  J' 


106 


THE  NATIONAL  GOVERNMENT 


TAUT  I 


!|:       " 


and  a  European  observer  is  8urj)risetl  that  American  opinion 
allows  such  important  business  to  be  transacted  with  closed 
doors. 

Does  the  control  of  the  Senate  operate  to  prevent  abuses  of 
patronage  by  the  President  ?  To  some  extent  it  does,  yet  less 
completely  than  could  be  wished.  When  the  majority  belongs 
to  the  same  party  as  the  President,  appointments  are  usually 
arranged,  or  to  use  a  familiar  expression,  '^.quared,"  between 
them,  with  a  view  primarily  to  party  interests.  When  the 
majority  is  opposed  to  the  President,  they  are  tempted  to  agree 
to  his  worst  api)ointments,  because  such  appointments  discredit 
him  and  his  party  with  the  country,  and  become  a  theme  of 
hostile  comment  in  the  next  electioneering  campaign.  As  the 
initiative  is  his,  it  is  the  nominating  President,  and  not  the 
confirming  Senate,  whom  public  opinion  will  condemn.  These 
things  being  so,  it  may  be  doubted  whether  this  executive  func- 
tion of  the  Senate  is  now  a  valuable  part  of  the  Constitution. 
It  was  designed  to  prevent  the  President  from  making  himself  a 
tyrant  by  filling  the  great  offices  with  his  accomplices  or  tools. 
That  danger  has  passed  away,  if  it  ever  existed ;  and  Congress 
has  other  means  of  muzzling  an  ambitious  chief  magistrate. 
The  more  fully  responsibility  for  appointments  can  be  concentrated 
upon  him,  and  the  fewer  the  secret  influences  to  which  he  is 
exposed,  the  better  will  his  appointments  be.  On  the  other 
hand,  it  must  be  admitted  that  the  participation  of  the  Senate 
causes  in  practice  less  friction  and  delay  than  might  have  been 
expected  from  a  dual  control.  The  appointments  to  the  cabinet 
offices  are  confirmed  as  a  matter  of  course.  Those  of  diplomatic 
officers  are  seldom  rejected.  "  Little  tiffs "  are  frequent  when 
the  senatorial  majority  is  in  opposition  to  the  executive,  but  the 
machinery,  if  it  does  not  work  smoothly,  works  well  enough  to 
carry  on  the  ordinary  business  of  the  country. 

The  judicial  function  of  the  Senate  is  to  sit  as  a  High  Court 
for  the  trial  of  persons  impeached  by  thd  House  of  Representa- 
tives. The  chief  justice  of  the  United  States  presides,  and  a 
vote  of  two-thirds  of  the  senators  voting  is  needed  for  a  convic- 
tion. Of  the  process,  as  affecting  the  President,  I  have  spoken 
in  Chapter  V.  It  is  applicable  to  other  officials,  including 
Federal  judges.  Besides  President  Johnson,  six  persons  in  all 
have  been  impeached,  viz. : — 

Four  Federal  judges,  of  whom  two  were  acquitted,  and  two 


CII 


coi 
joi 
im 


CHAi'.  XI      SENATE:    EXECUTIVE  AND  JUDICIAL  BODY 


107 


convicted,  one  for  hiibitual  tlrunkenncss,  and  the  other  for  having 
joined  the  Secessionists  of  18(5 1.  We  shall  see  presently  that 
impeachment  is  the  only  means  l)y  which  a  Federal  judge  can  bo 
got  rid  of. 

One  senator,  w^o  was  acquitted  for  want  of  jurisdiction,  the 
Senate  deciding  that  a  senatorship  is  not  a  "  civil  otHce  "  within 
the  meaning  of  Art.  iii.  §  4  of  the  Constitution. 

One  minister,  a  secretary  of  war,  who  resigned  before  the 
impeachment  was  actually  preferred,  and  escaped  on  the  ground 
that  being  a  private  person  he  was  not  impeachable. 

Rare  as  this  method  of  proceeding  is,  it  could  not  be  dis- 
pensed with,  and  it  is  better  that  the  Senate  should  try  cases 
in  which  a  j)olitical  element  is  usually  i)resent,  than  that  the 
impartiality  of  the  Supreme  court  should  be  exposed  to  the 
criticism  it  would  have  to  bear,  did  political  questions  come 
before  it.  Most  senators  are  or  have  been  lawyers  of  eminence, 
so  that  so  far  as  legal  knowledge  goes  they  are  competent  mem- 
bers of  a  court. 
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The  Americans  consider  the  Senate  one  of  the  successes  of  their 
Constitution,  a  worthy  monument  of  the  wisdom  and  foresight 
of  its  founders.  Foreign  observers  have  repeated  this  praise, 
and  have  perhaps,  in  their  less  perfect  knowledge,  sounded  it 
even  more  loudly. 

The  aims  with  which  the  Senate  was  created,  the  purposes  it 
was  to  fulfil,  are  set  forth,  under  the  form  of  answers  to  objec- 
tions, in  five  letters  (Ixi.-lxv.),  all  by  Alexander  Hamilton,  in  the 
Federalist. ^     These  aims  were  the  five  following :  — 

To  conciliate  the  spirit  of  independence  in  the  several  States, 
by  giving  each,  however  small,  equal  representation  with  every 
other,  however  large,  in  one  branch  of  the  national  government. 

To  create  a  council  qualified,  by  its  moderate  size  and  the 
experience  of  its  members,  to  advise  and  check  the  President  in 
the  exercise  of  his  powers  of  appointing  to  office  and  concluding 
treaties. 

To  restrain  the  impetuosity  and  fickleness  of  the  popular 
House,  and  so  guard  against  the  effects  of  gusts  of  passion  o^ 
sudden  changes  of  opinion  in  the  people. 

To  provide  a  body  of  men  whose  greater  experience,  longer 
term  of  membership,  and  comparative  independence  of  popular 
election,  would  make  them  an  element  of  stability  in  the  govern- 
ment of  the  nation,  enabling  it  to  maintain  its  character  in  the 
eyes  of  foreign  States,  and  to  preserve  a  continuity  of  policy  at 
home  and  abroad. 

To  estr.blish  a  Court  proper  for  the  trial  of  impeachments,  a 
remedy  deemed  necessary  to  prevent  abuse  of  power  by  the 
executive. 


*  See  also  Hamilton's  speeches  iu  the  New  York  Convention.  — Elliot's  Debates, 
ii.  p.  301  sqq. 
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All  of  these  five  objects  have  been  more  or  less  perfectly 
attained ;  and  the  Senate  has  acquired  a  position  in  the  govern- 
ment of  the  nation  which  Hamilton  scarcely  ventured  to  hope 
for.  In  1788  he  \vrote :  "Against  the  force  of  the  immediate 
representatives  of  the  people  nothing  will  be  able  to  maintain 
even  the  constitutional  authority  of  the  Senate,  but  such  a 
display  of  enlightened  policy,  and  attachment  to  the  public 
good,  as  will  divide  with  the  House  of  Representatives  the 
affections  and  support  of  the  entire  body  of  the  people  them- 
selves." 

It  may  be  doubted  whether  the  Senate  has  excelled  the 
House  in  attachment  to  the  public  good ;  but  it  has  certainly 
shown  greater  capacity  for  managin,^  the  public  business,  and 
has  won  the  respect,  if  not  the  affections,  of  the  people,  by  its 
sustained  intellectual  power. 

The  Federalist  did  not  think  it  necessary  to  state,  nor  have 
Americans  generally  realized,  that  this  masterpiece  of  the  Consti- 
tution-makers was  in  fact  a  happy  accident.  No  one  in  the 
Convention  of  1787  set  out  with  the  idea  of  such  a  Senate  as 
ultimately  emerged  from  their  deliberations.  It  grew  up  under 
the  hands  of  the  Convention,  as  the  result  of  the  necessity  for 
reconciling  the  conflicting  demands  of  the  large  and  the  small 
States.  The  concession  of  equal  representation  in  the  Senate 
induced  the  small  States  to  accept  the  principle  of  representation 
according  to  population  in  the  House  of  Representatives ;  and  a 
series  of  compromises  between  the  advocates  of  popular  power, 
as  embodied  in  the  House,  and  those  of  monarchical  power,  as 
embodied  in  the  President,  led  to  the  allotment  of  attributes  and 
functions  which  have  made  the  Senate  what  it  is.  When  the 
work  which  they  had  almost  unconsciously  perfected  was  fin- 
ished, the  leaders  of  the  Convention  perceived  its  excellence,  and 
defended  it  by  arguments  in  which  we  feel  th(  note  of  sincere 
conviction.  Vet  the  conception  they  formed  of  it  differed  from 
the  reality  which  has  been  evolved.  Although  they  had  created 
it  as  a  branch  of  the  legislature,  they  thought  of  it  as  being  first 
and  foremost  a  body  with  executive  functions.  And  this,  at 
first,  it  was.  The  traditions  of  the  old  Congress  of  the  Con- 
federation, in  which  one  delegates  of  the  States  voted  by  States, 
the  still  earlier  traditions  of  the  executive  councils,  which 
advised  the  governors  of  the  colonies  while  still  subject  to 
the  British  Crown,  clung  about   the  Senate  and  afTected   the 
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minds  of  the  senators.^  It  was  a  small  body,  originally  of 
twenty-six,  even  in  1810  of  thirty-four  members  only,  a  body 
not  ill  fitted  for  executive  work.  Its  members,  regarding  them- 
selves as  a  sort  of  congress  of  ambassadors  from  their  respective 
States,  were  accustomed  to  refer  for  advice  and  instructions  each 
to  his  State  legislature.  So  late  as  1828,  a  senator  after  arguing 
strongly  against  a  measure  declared  that  he  would  nevertheless 
vote  for  it,  because  he  believed  his  State  to  be  in  its  favour. 
For  the  first  five  years  of  its  existence,  the  Senate  sat  with 
closed  doors,  occupying  itself  chiefly  with  the  confidential  busi- 
ness of  appointments  and  treaties,  and  conferring  in  private 
with  the  ministers  of  the  President.  Not  till  1816  did  it  create, 
in  imitation  of  the  House,  those  Standing  Committees  which 
the  experience  of  the  House  had  shown  to  be,  in  bodies  where 
the  executive  ministers  do  not  sit,  the  necessary  organs  for  deal- 
ing \nt\i  legislative  business.  Its  present  character  as  a  legisla- 
tive body,  not  less  active  and  powerful  than  the  other  branch  of 
Congress,  is  the  result  of  a  long  process  of  evolution,  a  process 
possible  (as  will  be  more  fully  explained  hereafter)  even  under 
the  rigid  Constitution  of  the  United  States,  because  the  language 
of  the  sections  which  define  the  competence  of  the  Senate  is  very 
wide  and  general.  But  in  gaining  legislative  authority,  it  has 
not  lost  its  executive  functions,  although  those  which  relate 
to  treaties  are  largely  exercised  on  the  advice  of  the  standing 
Committee  on  Foreign  Relations.  And  as  respects  these  execu- 
tive functions  it  stands  alone  in  the  world.  No  European  state, 
no  British  colony,  entrusts  to  an  elective  assembly  that  direct 
participation  in  executive  business  which  the  Senate  enjoys. 

What  is  meant  by  saying  that  the  Senate  has  proved  a 
success  ? 

It  has  succeeded  by  effecting  that  chief  object  of  the  Fathers 
of  the  Constitution,  the  creation  of  a  centre  of  gravity  in  the 
government,  an  authority  able  to  correct  and  check  on  the  one 
hand  the  *'  democratic  recklessness  "  of  the  House,  on  the  other 
the  "  monarchical  ambition  "  of  the  President.  Placed  between 
the  two,  it  is  necessarily  the  rival  and  generally  the  opponent  of 
both.  The  House  can  accomplish  nothing  without  its  concur- 
rence. The  President  can  be  checkmated  by  its  resistance. 
These  are,  so  to  speak,  negative  or  prohibitive  successes.     It  has 

^  See  upon  this  poiuc  the  acute  remarks  of  M.  Boutmy,  Etudes  de  Droit  Con- 
ttitutionel  (Paris,  1885),  p.  118  sqq. 


CHAP.  XII 


SENATE  :    WORKING  AND  INFLUENCE 


111 


achieved  less  in  the  way  of  positive  work,  whether  of  initiating 
good  legislation  or  of  improving  the  measures  which  the  House 
sends  it.  But  the  whole  scheme  of  the  American  Constitution 
tends  to  put  stability  above  activity,  to  sacrifice  the  productive 
energies  of  the  bodies  it  creates  to  their  power  of  resisting 
changes  in  the  general  fabric  of  the  government.  The  Senrte 
has  succeeded  in  making  itself  eminent  and  respected.  It  has 
drawn  the  best  talent  of  the  nation,  so  far  as  that  talent  flov/s  to 
politics,  into  its  body,  has  established  an  intellectual  supremacy, 
has  furnished  a  vantage  ground  from  which  men  of  ability  may 
speak  with  authority  to  their  fellow-citizens. 

To  what  causes  are  these  successes  to  be  ascribed  ?  Hamilton 
assumed  that  the  Senate  would  be  weaker  than  the  House  of 
Eepresentatives,  because  it  would  not  so  directly  spring  from, 
speak  for,  be  looked  to  by,  the  people.  This  was  a  natural 
view,  especially  as  the  analogy  between  the  position  of  the  Senate 
towards  the  House  of  Representatives  in  America,  and  that  of 
the  House  of  Lords  towards  the  House  of  Commons  in  Great 
Britain,  an  analogy  constantly  present  to  the  men  of  1787, 
seemed  to  suggest  that  the  larger  and  more  popular  chamber 
must  dwarf  and  overpower  the  smaller  one.  But  the  Senate  has 
proved  no  less  strong,  and  morally  more  influential,  than  its  sister 
House  of  Congress.  The  analogy  was  unsound,  because  the 
British  House  of  Lords  is  hereditary  and  the  Senate  representar 
tive.  In  these  days  no  hereditary  assembly,  be  its  members 
ever  so  able,  ever  so  wealthy,  ever  so  socially  influential,  can 
speak  with  the  authority  which  belongs  to  those  who  speak  for 
the  people.  Mirabeau's  famous  words  in  the  Salle  des  Menus  at 
Versailles,  "  We  are  here  by  the  will  of  the  people,  p-nd  nothing 
but  bayonets  shall  send  us  hence,"  express  the  whol3  current,  of 
mocl'vrn  feeling ;  though  it  is  only  to-day  that  the  belated 
polii  >;  al  philosophers  of  England  are  awakening  to  perceive  that 
the  i^.u.'c  of  their  House  of  Lords  is  not  that  it  is  too  strong,  but 
that  it  •  too  weak,  and  that  no  assembly  can  now  be  strong 
unless  it  is  representative.  Now  the  Senate,  albeit  not  chosen 
by  direct  popular  election,  does  represent  the  people  ;  and  what 
it  may  lose  through  not  standing  in  immediate  contact  with  the 
masses,  it  gains  in  representing  such  ancient  and  powerful  com- 
monwealths as  the  States.  A  senator  from  New  York  or  Penn- 
sylvania speaks  for,  and  is  responsible  to,  millions  of  men.  No 
wonder  he  has  an  authority  beyond  that  of  the  long-descended 
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nol)les  of  I'russiii,  or  tlio  ])cers  of  Engliind  whoso  possessions 
stretch  over  whole  counties. 

This  is  the  lirst  reason  for  the  strcngtli  of  the  Senate,  as  com- 
pared with  the  upper  chambers  of  other  countries.  It  is  built 
on  a  wide  and  solid  foundation  of  choice  by  the  people  and  con- 
sequent responsibility  to  them.  A  second  cause  is  to  be  founil 
in  its  small  size.  A  small  body  educates  its  members  better  than 
a  large  one,  because  each  member  is  of  more  conseipienco,  has 
more  to  do,  sooner  masters  the  business  not  only  of  his  com- 
mittee but  of  the  whole  body,  feels  a  livelier  sense  of  the  signi- 
ficance of  his  own  action  in  bringing  about  collective  action. 
There  is  less  disposition  to  abuse  the  freedom  of  debate.  Party 
spirit  may  be  as  intense  as  in  great  assemblies,  yet  it  is  mitigated 
uy  the  disposition  to  keep  on  friendly  terms  with  those  whom, 
however  much  you  may  dislike  them,  you  have  constantly  to 
meet,  and  by  the  feeling  of  a  common  interest  in  sustaining  the 
authority  of  the  body.  A  senator  soon  gets  to  know  each 
of  his  colleagues — they  were  originally  only  twenty-five — and 
what  each  of  them  thinks  of  him ;  he  becomes  sensitive  to  their 
opinion  ;  he  is  less  inclined  to  pose  before  them,  however  he  may 
pose  before  the  public.  Thus  the  Senate  formed,  in  its  child- 
hood, better  habits  in  discussing  and  transacting  its  business  than 
could  have  been  looked  for  in  a  large  assembly  ;  and  these  habits 
its  maturer  age  retains.  Its  com})arativo  permanence  has  also 
worked  for  good.  Six  years,  which  seem  a  short  term  in 
Europe,^  are  in  America  a  long  term  when  compared  with  the 
two  years  for  which  the  House  of  Kei)resentatives  and  the 
Assemblies  of  nearly  all  the  States  are  elected,  long  also  when 
compared  with  the  swiftness  of  change  in  American  politics.  A 
senator  has  the  opportunity  of  thoroughly  learning  his  work, 
and  of  proving  that  he  has  learnt  it.  He  becomes  slightly 
more  independent  of  his  constituency,'-  which  in  America,  where 
politicians  catch  at  every  passing  breeze  of  opinion,  is  a  clear 
gain.  He  is  relieved  a  little,  though  only  a  little,  of  the  duty  of 
going  on  the  stump  in  his  State,  and  maintaining  his  influence 
among  local  politicians  there. 

^  Seven  years  are  the  full  legal,  and  four  to  five  years  iu  practice  the  average, 
duration  of  a  Britisli  House  of  Commons. 

'^  A  lev/  years  ago,  for  instance,  Mr.  Justice  Lamar,  then  senator  for  Missis- 
sippi, havinp;  iucurred  the  displeasure  of  some  leading  local  politicians,  took  the 
tield  in  lu.  State,  and  succeeded  iu  conviuciug  the  people  tlmt  he  was  right,  and 
iu  securing  his  re-electiou. 
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The  smallncss  and  the  pcrmaiienco  of  the  Seiiato  have  how- 
ever another  important  influence  on  its  chiiractcr.  They  contri- 
bute to  one  main  cause  of  its  success,  the  superior  intellectual 
quality  of  its  members.  Every  European  who  has  described  it, 
has  dwelt  upon  the  capacity  of  those  who  compose  it,  and  most 
have  followed  De  Tocqueville  in  attributing  this  cajKicity  to  the 
method  of  double  election.  The  choice  of  senators  by  the  State 
legislatures  is  supposed  to  have  proved  a  better  means  than  direct 
choice  by  the  people  'i  discovering  and  selecting  the  fittest  men. 
I  have  already  remarked  that  practically  the  election  of  senators 
has  become  a  popular  election,  the  function  of  the  legislatures 
being  now  little  more  than  to  register  and  formally  complete  a 
choice  already  made  by  the  party  managers,  and  perha])s  ratified 
in  the  party  convention.  But  apart  altogether  from  this  recent 
development,  and  reviewing  the  whole  hundred  years'  history  of 
the  Senate,  the  true  explanation  of  its  intellectual  capacity  is  to 
be  found  in  the  superior  attraction  which  it  has  for  the  ; ablest 
and  most  ambitious  men.  A  senator  has  more  power  than  a 
member  of  the  House,  more  dignity,  a  longer  term  of  service,  a 
more  independent  position.  Hence  every  Federal  politician  aims 
at  a  senatorship,  and  looks  on  the  place  of  representative  as  a 
stepping-stone  to  what  is  in  this  sense  an  Upper  House,  that  it  is 
the  House  to  which  representatives  seek  to  mount.  It  is  no 
more  surprising  that  the  average  capacity  of  the  Senate  should 
surpass  that  of  the  House,  than  that  the  average  cabinet  minister 
of  Europe  should  be  abler  than  the  average  member  of  the  legis- 
lature. 

What  is  more,  the  Senate  so  trains  its  members  as  to  improve 
their  political  efficiency.  Several  years  of  service  in  a  small 
body,  with  important  and  delicate  executive  work,  are  worth 
twice  as  many  years  of  jostling  in  the  crowd  of  representatives 
at  the  other  end  of  the  Capitol.  If  the  Senate  does  not  find  the 
man  who  enters  it  already  superior  to  the  average  of  Federal 
politicians,  it  makes  him  superior.  But  natural  selection,  as  has 
been  said,  usually  seats  upon  its  benches  the  best  ability  of  the 
country  that  has  flowed  into  political  life,  and  would  do  so  no  less 
were  the  election  in  form  a  direct  one  by  the  people  at  the  polls. 

Most  of  the  leading  men  of  the  last  sixty  years  have  sat  in 

the  Senate,  and  in  it  were  delivered  most  of  the  famous  speeches 

which  illumine,  though  too  rarely,  the  wearisome  debates  over 

State  rights  and  slavery  from  1825  till  1860.     One  of  these 
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(le})ates,  that  in  the  beginning  of  1830,  which  called  forth 
Daniel  Webster's  majestic  defence  of  the  Constitution,  was  long 
called  2'xi'r  excellence  "  the  great  debate  in  the  Senate."  ^ 

Of  the  seventy-six  senators  who  sat  in  the  forty-eighth  Con- 
gress (in  1884)  31  had  sat  in  the  other  House  of  Congress,  and 
49  had  served  in  State  legislatures.^  In  the  fiftieth  Congress 
(1888)  29  had  sat  in  the  House  of  Eepresentatives,  and  49  in 
State  legislatures.  Many  had  been  judges  or  State  governors ; 
many  had  sat  in  State  conventions.  Nearly  all  had  held  some 
public  function.  A  man  must  have  had  considerable  experience 
of  affairs,  and  of  human  nature  in  its  less  engaging  aspects, 
before  he  enters  this  august  conclave.  But  experience  is  not  all 
gain.  Practice  makes  perfect  in  evil-doing  no  less  than  in  well- 
doing. The  habits  of  local  politics  and  of  work  in  the  House  of 
Eepresentatives  by  which  the  senators  have  been  trained,  while 
they  develop  shrewdness  and  quickness  in  all  characters,  tell  in- 
juriously on  characters  of  the  meaner  sort,  leaving  men's  views 
narrow,  and  giving  them  a  taste  as  well  as  a  talent  for  intrigue. 

The  chamber  in  which  the  Senate  meets  is  semicircular  in 
form,  the  Vice-President  of  the  United  States,  who  acts  as  pre- 
siding officer,  having  his  chair  on  a  marble  dais,  slightly  raised, 
in  the  centre  of  the  chord,  with  the  senators  all  turned  towards 
him  as  they  sit  in  concentric  semicircles,  each  in  a  morocco 
leather  covered  arm-chair,  with  a  desk  in  front  of  it.  The  floor 
is  about  as  large  as  the  whole  superficial  area  of  the  British 
House  of  Commons,  but  as  there  are  great  galleries  on  all  four 
sides,  running  back  over  the  lobbies,  the  upper  part  of  the 
chamber  and  its  total  air-space  much  exceeds  that  of  the  English 
house.  One  of  these  galleries  is  appropriated  to  the  President 
of  the  United  States ;  the  others  to  ladies,  the  press,  and  the 
public.  Behind  the  senatorial  chairs  and  desks  there  is  an  open 
space  into  which  strangers  can  be  brought  by  the  senators,  who 


sit  and  talk  on  the  sofas  there  placed.     Members  of  foreign 
legislatures   are   allowed   access   to   this   outer    "floor    of    the 
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'  In  those  days  the  Senate  sat  in  that  smaller  chamber  which  is  now  occupied 
by  the  Supreme  Federal  Court. 

^  I  cannot  be  sure  of  the  absolute  actual  accuracy  of  these  figures,  which  I 
have  compiled  from  the  Congressional  Directors/,  because  some  senators  do  not 
set  forth  the  whole  of  their  political  career.  It  is  worth  remarking  that  the  pro- 
portion of  senators  who  have  previously  been  members  of  the  House  of  Represen- 
tatives is  larger  among  the  senators  from  the  older  States  than  it  is  in  the  south 
and  west. 
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Senate."  ^  There  is,  especially  when  the  galleries  are  empty,  a 
slight  echo  in  the  room,  which  obliges  most  speakers  to  strain 
their  voices.  Two  or  three  pictures  on  the  walls  somewhat 
relieve  the  cold  tone  of  the  chamber,  ^vith  its  marble  platform 
and  sides  unpierced  by  windows,  for  the  light  enters  through 
glass  compartments  in  the  ceiling. 

A  senator  always  addresses  the  Chair  "  Mr.  President,"  and 
refers  to  other  senators  by  their  States,  "  The  senator  from 
Ohio,"  "The  senator  from  Tennessee."  When  two  senators  rise 
at  the  same  moment,  the  Chair  calls  on  one,  indicating  him  by 
his  State,  "  The  senator  from  Minnesota  has  the  floor."  ^  Senators 
of  the  Democratic  party  sit,  and  apparently  always  have  sat,  on 
the  right  of  the  chair.  Republican  senators  on  the  left ;  but,  as 
already  explained,  the  parties  do  not  face  one  another.  The 
impression  which  the  place  makes  on  a  visitor  is  one  of  business- 
like gravity,  a  gravity  which  though  plain  is  dignified.  It  has 
the  air  not  so  much  of  a  popular  assembly  as  of  a  diplomatic 
congress.  The  English  House  of  Lords,  with  its  fretted  roof  and 
windows  rich  with  the  figures  of  departed  kings,  its  majestic 
throne,  its  Lord  Chancellor  in  his  wig  on  the  woolsack,  its 
benches  of  lawn -sleeved  bishops,  its  bar  where  the  Commons 
throng  at  a  great  debate,  is  not  only  more  gorgeous  and  pic- 
turesque in  externals,  but  appeals  far  more  powerfully  to  the 
historical  imagination,  for  it  seems  to  carry  the  middle  ages  down 
into  the  modern  world.  The  Senate  is  modern,  severe,  and 
practical.  So,  too,  few  debates  in  the  Senate  rise  to  the  level  of 
the  better  debates  in  the  English  chamber.  But  the  Senate 
seldom  wears  that  air  of  listless  vacuity  and  superannuated  in- 
dolence which  the  House  of  Lords  presents  on  all  but  a  few 
nights  of  every  session.  The  faces  are  keen  and  forcible,  as  of 
men  who  have  learned  to  know  the  world,  and  have  much  to  do 
in  it ;  the  place  seems  consecrated  to  great  affairs. 

As  might  be  expected  from  the  small  number  of  the  audieuce, 

^  A  graceful  courtesy  has  extended  the  privilege  to  the  distinguished  histcrian 
of  the  United  States,  Mr.  George  Bancroft,  who  still  pursues  in  extreme  old  age 
his  patriotic  labours. 

^  A  late  President  of  the  Senate  was  in  the  habit  of  distinguishing  the  two 
senators  from  the  State  of  Arkansas,  by  calling  on  one  as  the  senator  for 
"Arkansas"  (pronounced  as  written,  with  accent  on  the  penuli',),  and  the 
other  as  the  Senator  for  "Arkansaw,"  with  accent  on  the  last  syllable.  As 
Europeans  often  ask  which  is  the  correct  pronunciation,  I  may  say  that  both  are 
in  common  use.  But  the  legislature  of  Arkansas  has  lately  by  a  "joint  resolu* 
tion"  declared  "Arkansaw"  to  be  right. 
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as  well  as  from  its  character,  discussions  in  the  Senate  are  apt  to 
be  sensible  and  practical.  Speeches  are  shorter  and  less  fervid 
than  those  made  in  the  House  of  Representatives,  for  the  larger 
an  assembly  the  more  prone  is  it  to  declamation.  The  least 
useful  debates  are  those  on  show-days,  when  a  series  of  set 
discourses  are  delivered  on  some  prominent  question,  because 
no  one  expects  such  discourses  to  have  any  persuasive  effect. 
The  question  at  issue  is  sure  to  have  been  already  settled,  either 
in  a  committee  or  in  a  "  c  aucus  "  of  the  party  which  commands 
the  majority,  so  that  these  long  and  sonorous  harangues  are  mere 
rhetorical  thunder  addressed  to  the  nation  outside.  The  speakers, 
moreover,  on  such  field  days,  seldom  reply  to  the  arguments  of 
those  who  have  preceded  them,  as  men  do  in  the  English 
Parliament.  Each  senator  brings  down  and  fires  off  in  the 
air,  a  carefully-prepared  oration,  which  may  have  little  bearing 
on  what  has  gone  before.  In  fact  the  speeches  are  made 
not  to  convince  the  assembly,  for  that  no  one  ^dreams  of  doing, 
but  to  keep  a  man's  opinions  before  the  public  and  sustain  his 
fame.^ 

The  Senate  now  contains  many  men  of  great  wealth.  Some, 
an  increasing  number,  are  senators  because  they  are  rich  ;  a  few 
are  rich  because  they  are  senators,  while  in  the  remaining  cases 
the  same  talents  which  have  won  success  in  law  or  commerce 
have  brought  their  possessor  to  the  top  in  politics  also.  The 
great  majority  are  or  have  been  lawyers  ;  some  regularly  practise 
before  the  Supreme  Court.  Complaints  are  occasionally  levelled 
against  the  aristocratic  tendencies  which  wealth  is  supposed  to 
have  bred,  an(!  sarcastic  references  are  made  to  the  sumptuous 
residences  which  senators  have  built  on  the  new  avenues  of 
Washington.  While  admitting  that  there  is  more  sympathy  for 
the  capitalist  class  among  these  rich  men  than  there  would  be  in 
a  Senate  of  poor  men,  I  must  add  that  the  Senate  is  far  from 
being  a  class  body  like  the  upper  houses  of  England  or  Prussia 
or  Spain  or  Denmark.  It  is  substantially  representative,  by  its 
composition  as  well  as  by  legal  delegation,  of  all  parts  of 
American  society ;  it  is  far  too  dependent,  and  far  too  sensible 
that  it  is  dependent,  upon  public  opinion,  to  dream  of  legislating 
in  the  interest  of  the  rich.  The  senators,  however,  indulge  some 
social  pretensions.     They  are  the  nearest  approach  to  an  official 

^  One  is  told  in  Washington  that  it  is  at  present  thought  "  bad  form  "  for  a 
senator  to  listen  to  a  set  speech  ;  it  implies  that  he  is  a  freshman. 
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aristocracy  that  has  yet  been  seen  in  America.  They  and  their 
wives  are  allowed  precedence  at  private  entertainments,  as  well 
as  on  public  occasions,  over  members  of  the  House,  and  of  course 
over  private  citizens.  Jeflferson  might  turn  in  his  grave  if  he 
knew  of  such  an  attempt  to  introduce  European  distinctions  of 
rank  into  his  democracy  ;  yet  as  the  oifice  is  temporary,  and  the 
rank  vanishes  with  the  office,  these  pretensions  are  harmless ;  it 
is  only  the  universal  social  equality  of  the  country  that  makes 
them  noteworthy.  Apart  from  such  petty  advantages,  the 
position  of  a  senator,  who  can  count  on  re-election,  is  the  most 
desirable  in  the  political  world  of  America.  It  gives  as  much 
power  and  influence  as  a  man  need  desire.  It  secures  for  him 
the  ear  of  the  public.  It  is  more  permanent  than  the  presidency 
or  any  great  ministerial  office,  requires  less  labour,  involves  less 
vexation,  though  still  great  vexation,  by  importunate  office- 
seekers. 

European  writers  on  America  have  been  too  much  inclined  to 
idealize  the  Senate.  Admiring  its  structure  and  function,  they 
have  assumed  that  the  actors  must  be  worthy  of  their  parts. 
They  have  been  encouraged  in  this  tendency  by  the  language  of 
many  Americans.  As  the  Romans  were  never  tired  of  repeating 
that  the  ambassador  of  Pyrrhus  had  called  the  Roman  senate  an 
assembly  of  kings,  so  Americans  of  refinement,  who  are  ashamed 
of  the  turbulent  House  of  Representatives,  are  wont  to  talk  of  the 
Senate  as  a  sort  of  Olympian  dwelling-pla^-e  of  statesmen  and 
sages.  It  is  nothing  of  the  kind.  It  is  a  company  of  shrewd 
and  vigorous  men  who  have  fought  their  way  to  the  front  by  the 
ordinary  methods  of  American  politics,  and  on  many  of  whom 
the  battle  has  left  its  stains.  There  are  abundant  opportunities 
for  intrigue  in  the  Senate,  because  its  most  important  business  is 
done  in  the  secrecy  of  committee  rooms  or  of  executive  session ; 
and  many  senators  are  intriguers.  There  are  opportunities  for 
misusing  senatorial  poAvers.  Scandals  have  sometimes  arisen 
from  the  practice  of  employing  as  counsel  before  the  Supreme 
Court,  senators  whose  influence  has  contributed  to  the  appoint- 
ment or  confirmation  of  the  judges.^     There  are  opportunities  for 


^  In  the  session  of  1886,  an  Act  was  passed  forbidding  members  of  either 
House  of  Congress  to  appear  in  the  Federal  courts  as  counsel  for  any  railroad 
company  or  other  corporation  which  might,  in  respect  of  its  having  received  land 
grants,  be  affected  by  Federal  legislation.  The  Act  originated  in  the  Senate, 
which  deserves  in  this  instance  the  credit  of  seeking  to  cure  its  own  faults,  and 
remove  temptation  from  the  path  of  its  weaker  members. 
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corruption  and  blackmailing,  of  which  unscrupulous  men  are  well 
known  to  take  advantage.  Such  men  are  fortunately  few; 
but  considering  how  uemoralized  are  the  legislatures  of  several 
southern  and  western  States,  their  prosence  must  be  looked  for ; 
and  the  rest  of  the  Senate,  howeve^  it  may  blush  for  them,  is 
obliged  to  work  with  them  and  to  treat  them  as  equals. i  The 
contagion  of  political  vice  is  nowhere  so  swiftly  potent  as  in 
legislative  bodies,  because  you  cannot  taboo  a  man  who  has  got 
a  vote.  You  may  loathe  him  personally,  but  he  is  the  people's 
choice.  He  has  a  right  to  share  in  the  government  of  the 
country  ;  you  are  grateful  to  him  when  he  saves  you  on  a  critical 
division  ;  you  discover  that  "  he  is  not  such  a  bad  fellow  when 
one  knows  him  " ;  people  remark  that  he  gives  good  dinners,  or 
has  an  agreeable  wife ;  and  so  it  goes  on  till  falsehood  and 
knavery  are  covered  under  the  cloak  of  party  loyalty. 

As  respects  ability,  the  Senate  cannot  be  profitably  compared 
with  the  English  House  of  Lords,  because  that  assembly  consists 
of  some  twenty  eminent  and  as  many  ordinary  men  attending 
regularly,  with  a  multitude  of  undistinguished  persons  Avho, 
though  members,  are  only  occasional  visitors,  and  take  no  real 
share  in  the  deliberations.  Setting  the  Senate  beside  the  House 
of  Commons,  one  may  say  that  the  average  natural  capacity  of 
its  seventy-six  members  is  not  above  that  of  the  seventy-six  best 
men  in  the  English  House.  There  is  more  variety  of  talent 
in  the  latter,  and  a  greater  breadth  of  culture.  On  the  other 
hand,  \e  Senate  excels  in  legal  knowledge  as  well  as  in  practical 
shrew  aness.  The  House  of  Commons  contains  more  men  who 
could  give  a  good  address  on  a  literary  or  historical  subject,  the 
Senate  more  who  could  either  deliver  a  rousing  popular  harangue 
or  manage  the  business  of  a  great  trading  company,  these  being 
the  forms  of  capacity  commonest  among  congressional  politicians. 

'  Ameiicans  now  frequently  accuse  the  Senate  of  timidity,  and  ascribe  this 
fault  to  the  fact  that  many  of  its  members,  being  persons  of  great  wealth  but  no 
great  independence,  are  nervously  alive  to  the  fear  of  being  thought  deficient  in 
popular  sympathies.  Recently  when  a  proposal  was  made  to  bring  the  Federal 
army  up  to  its  nominal  strength,  25,000  men,  no  extreme  figure,  the  threat  of 
one  member  that  the  working  '•lasses  would  think  the  army  was  being  increased 
in  order  to  be  used  by  capital  against  labour,  is  said  to  have  caused  so  much 
alarm  that  the  plan  was  hastily  dropped.  So  far  as  a  stranger  can  judge,  there 
is  certainly  less  respect  for  the  Senate  collectively,  and  for  most  of  tlie  senators 
individually,  now  than  there  was  eighteen  years  ago,  though,  of  course,  there  are 
among  its  members  men  of  an  ability  and  character  which  would  do  honour  to 
any  assembly. 
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Tho  fairest  judgment  I  know  on  the  Senate's  merits  is  contained 
in  the  following  extract  from  an  acute  American  writer,  who  aays 
(writing  in  1885) : 

"Tho  Senate  is  just  what  the  mode  of  its  election  and  the 
conditions  of  public  life  in  this  country  make  it.  Its  members 
are  chosen  from  the  ranks  of  active  politicians,  in  accordance 
with  a  law  of  natural  selection  to  which  tho  State  legislatures 
are  commonly  obedient ;  and  it  is  probable  that  it  contains, 
consequently,  the  best  men  that  our  system  calls  into  politics. 
If  these  best  men  are  not  good,  it  is  because  our  system  of 
government  fails  to  attract  better  men  by  its  prizes,  not  because 
the  country  affords  or  could  afford  no  finer  material.  The 
Senate  is  in  fact,  of  course,  nothing  more  than  a  part,  though  a 
considerable  part,  of  the  public  service ;  and  if  tho  general  con- 
ditions of  that  service  be  such  as  to  starve  statesmen  and  foster 
demagogues,  the  Senate  itself  will  be  full  of  the  latter  kind, 
simply  because  there  are  no  others  available.  There  cannot  be 
a  separate  breed  of  public  men  reared  specially  for  the  Senate. 
It  must  be  recruited  from  the  lower  branches  of  the  representative 
system,  of  which  it  is  only  the  topmost  part.  No  stream  can  be 
purer  than  its  sources.  The  Senate  can  have  in  it  no  better 
men  than  the  best  men  of  tho  I  Duse  of  Kepresentatives ;  and  if 
the  House  of  Kepresentatives  attracts  to  itself  only  inferior 
talent,  the  Senate  must  put  up  with  tho  same  sort.  Thus  the 
Senate,  though  it  may  not  be  as  good  as  could  be  wished,  is  as 
good  as  it  can  be  under  the  circumstances.  It  contains  the  most 
perfect  product  of  our  politics,  whatever  that  product  may  be."^ 

The  place  which  the  Senate  holds  in  tho  constitutional 
system  of  America  cannot  be  fully  appreciated  till  the  remaining 
parts  of  that  system  have  been  described.  This  much,  however, 
may  be  claimed  for  it,  that  it  has  been  and  is,  on  the  whole,  a 
steadying  and  moderating  power.  One  cannot  say  in  the 
language  of  Euro])ean  politics  that  it  has  represented  aristocratic 
principles,  or  anti-pojmlar  principles,  or  even  conservative 
principles.  Each  of  the  great  historic  parties  has  in  turn 
commanded  a  majority  in  it,  and  the  difference  between  their 
strength  has  during  the  last  decade  been  but  slight.  On  none  of 
the  great  issues  that  have  divided  tho  nation  has  the  Senate  been, 
for  any  long  period,  decidedly  opposed  to  the  other  House  of 
Congress.  It  showed  no  more  capacity  than  the  House  for 
*  Woodrow  Wilson,  Congressional  Government,  pp.  194,  105. 
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grappling  with  the  problems  of  slavery  extension.  It  was 
scarcely  less  ready  than  the  House  to  strain  the  Constitution  by 
supporting  Lincoln  in  the  exercise  of  the  so-called  war  powers,  or 
subsequently  by  cutting  down  presidential  authority  in  the 
struggle  between  Congress  and  Andrew  Johnson.  All  the 
fluctuations  of  public  opinion  tell  upon  it,  nor  does  it  venture, 
any  more  than  the  House,  to  confront  a  popular  impulse,  because 
it  is,  equally  with  the  House,  subject  to  the  control  of  the  great 
parties,  which  seek  to  use  v.hile  they  obey  the  dominant  senti- 
ment of  the  hour. 

But  the  fluctuations  of  opinion  tell  on  it  less  energetically 
than  on  the  House  of  Representatives.  They  reach  it  slowly 
and  gradually,  owing  to  the  system  which  renews  it  by  one-third 
every  second  year,  so  that  it  sometimes  happens  that  before  the 
tide  has  risen  to  the  top  of  the  flood  in  the  Senate  it  has  already 
begun  to  ebb  in  the  country.  The  Senate  has  been  a  stouter 
bulwark  against  agitation,  not  merely  because  a  majority  of  the 
senators  have  always  four  years  of  membership  before  them,  within 
which  period  public  feeling  may  change,  but  also  because  the 
senators  have  been  individually  stronger  men  than  the  repre- 
sentatives. They  are  less  democratic,  not  in  opinion,  but  in 
temper,  because  they  have  more  self-confidence,  because  they 
have  more  to  lose,  because  experience  has  taught  them  how 
fleeting  a  thing  popular  sentiment  is,  and  how  useful  a  thing 
continuity  in  policy  is.  The  Senate  has  therefore  usually  kept 
its  head  better  than  the  House  of  Representatives.  It  has  ex- 
pressed more  adequately  the  judgment,  as  contrasted  with  the 
emotion,  of  the  nation.  In  this  sense  it  does  constitute  a  "  check 
and  balance "  in  the  Federal  government.  Of  the  three  great 
functions  which  the  Fathers  of  the  Constitution  meant  it  to 
perform,  the  first,  that  of  securing  the  rights  of  the  smaller 
States,  is  no  longer  important,  because  the  extent  of  State  rights 
has  been  now  well  settled  ;  while  the  second,  that  of  advising  or 
controlling  the  Executive  in  appointments  as  well  as  in  treaties, 
has  given  rise  to  evils  almost  commensurate  with  its  benefits. 
But  the  third  duty  is  still  well  discharged,  for  "  the  propensity 
of  a  single  and  numerous  assembly  to  yield  to  the  impulse  of 
sudden  and  violent  passions  "  is  restrained. 
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TIIE   HOUSE   OF   REPRESENTATIVES 

The  House  of  Kepresentatives,  usually  called  for  shortness  the 
House,  represents  the  nation  on  the  basis  of  population,  as  the 
Senate  represents  the  States, 

But  even  in  the  composition  of  the  House  the  States  play  an 
important  part.  The  Constitution  provides  ^  that  "  representa- 
tives and  direct  taxes  shall  be  apportioned  among  the  several 
States  according  to  their  respective  numbers,"  and  under  this 
provision  Congress  allots  so  many  members  of  th(^  House  to  each 
I  State   in  proportion  to  its    pojmlation    at   the    last   preceding 

'  decennial  census,  leaving  the  State  to  determine  the  districts 

within  its  own  area  for  and  by  which  the  members  shall  be 
chosen.  These  districts  are  now  equal  or  nearly  equal  in  size ; 
but  in  laying  them  out  there  is  ample  scope  for  the  process 
called  "gerrymandering,"'^  which  the  dominant  party  in  a  State 

^  Constitution,  Art.  i.  §  2,  par.  3 ;  cf.  Amendment  xiv.  §  2. 

^  So  called  from  Elbridge  Gerry,  a  leading  Democratic  politician  in  Massa- 
chusetts (a  member  of  the  Constitutional  Convention  of  1787,  and  in  1812  elected 
Vice-President  of  the  United  States),  who  when  Massachusetts  was  being  re-dis- 
tricted contrived  a  scheme  which  gave  one  of  the  districts  a  shape  like  that  of  a 
liziird.  A  noted  artist  entering  the  room  of  an  editor  who  had  a  map  of  the  new 
districts  hanging  on  the  wall  over  his  desk  observed,  "  Why,  this  district  looks 
like  a  salamander,"  and  put  in  the  claws  and  eyes  of  the  creature  with  his  pencil. 
'•  Say  rather  a  Gerrymander,"  replied  the  editor  ;  and  the  name  stuck.  The  aim 
of  gerrymandering,  of  course,  is  so  to  lay  out  the  one-membered  districts  as  to  secure 
in  the  greatest  possible  number  of  them  a  majority  for  the  party  which  conducts 
the  operation.  This  is  done  sometimes  by  throwing  the  greatest  possible  number 
of  hostile  voters  into  a  district  which  is  anyhow  certain  to  be  hostile,  sometimes 
by  adding  to  a  district  where  parties  are  equally  divided  some  place  in  which  the 
majority  of  friendly  voters  is  suflScient  to  turn  the  scale.  There  is  a  district  in 
Mississippi  (the  so-called  Shoe  String  district)  500  miles  long  by  40  broad,  and 
another  in  Pennsylvania  resembling  a  dumb  -  bell.  South  Carolina  furnishes 
some  beautiful  recent  examples.  And  in  Missouri  *  district  has  been  contrived 
longer,  if  measured  along  its  windings,  than  the  State  itself,  into  which  as  large 
a  number  as  possible  of  the  negro  voters  have  been  thrown. 
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rarely  fails  to  apj)ly  for  its  own  advantage.  Where  a  State  legis- 
lature lias  failed  to  redistribute  the  State  into  congressional  dis- 
tricts, after  the  State  has  received  an  increase  of  representatives, 
the  additional  member  or  members  are  elected  by  the  voters  of 
the  whole  State  on  a  general  ticket,  and  are  called  "  representa- 
tives at  large."  Very  recently  one  State  (Maine)  elected  all  its 
representatives  on  this  plan,  while  another  (Kansas)  elected  three 
by  districts  and  four  by  general  ticket.  Each  district,  of  course, 
lies  wholly  within  the  limits  of  one  State.  When  a  seat  becomes 
vacant  the  governor  of  the  State  issues  a  writ  for  a  new  election, 
and  when  a  member  desires  to  resign  his  seat  he  does  so  by  letter 
to  the  governor. 

The  original  House  which  met  in  1789  contained  only  sixty- 
five  niombers,  the  idea  being  that  there  should  be  one  member 
for  every  30,000  persons.  As  populatioi  grew  and  new  States 
were  added,  the  number  of  members  v/as  increased.  Originally 
Congress  fixed  the  ratio  of  members  to  population,  and  the  House 
accordingly  grew;  but  latterly,  fearing  a  too  rapid  increase,  it 
has  li\ed  the  number  of  members  with  no  regard  for  any  precise 
Yii'JiO  of  members  to  population.  At  present  the  total  number  of 
representatives  is  325,  being,  according  to  the  census  of  1880, 
one  member  to  154,325  souls.  Four  States,  Colorado,  Dela- 
ware, Nevada,  and  Oregon,  have  only  one  representative  each ; 
four  others  have  two  each  ;  while  New  York  has  thirty-four,  and 
Pennsylvania  twenty-eight.  Besides  these  full  members  there 
are  also  eight  Territorial  delegates,  one  from  each  of  the  Terri- 
tories, regions  in  the  West  enjoyirig  a  species  of  self-government, 
but  not  yet  formed  into  States.  These  delegates  sit  and  speak, 
but  have  no  riglit  to  vote,  being  unrecognizeil  by  the  Constitu- 
tion. They  arc,  in  fact,  merely  persons  whom  th"  House  under 
a  statute  admits  to  its  floor  and  permits  to  address  it. 

The  electoral  franchise  on  which  the  House  is  elected  is  for 
each  State  the  same  as  that  by  which  the  members  of  the  m^ire 
numerous  bra^'ch  of  the  State  legislature  are  chosen.  Originally 
electoral  franchises  varied  very  much  in  ditferent  States :  now  a 
suffrage  practically  all  but  universal  prevails  everywhere.  A 
State,  however,  has  a  right  of  limiting  the  suffrage  as  it  pleases, 
and  many  States  do  exclude  })ersons  convicted  of  crime,  paupers, 
illiterates,  etc.  By  the  fifteenth  amendment  to  the  Constitution 
(passed  in  1870)  "the  right  of  citizens  o^  the  United  States  to 
vote  shall  not  be  denied  or  abridged  by  any  State  on  account  of 
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race,  colour,  or  previous  coiuation  of  servitrfle,"  while  by  the 
fourteenth  amendment  (passed  in  1868)  "  the  basis  of  representa- 
tion in  any  State  is  reduced  in  respect  of  any  male  citizens  ex- 
cluded from  the  sufl'rage,  save  for  participation  in  rebellion  or 
other  crimes."  Each  State  has  therefore  a  strong  motive  for 
keeping  its  sutt'rage  wide,  but  the  fact  remains  that  the  franchise 
by  which  the  Federal  legislature  is  chosen  may  diller  vastly,  and 
does  in  some  points  actually  ditter  in  dillerent  })arts  of  the  Union.^ 
Members  are  elected  for  two  years,  and  the  election  always 
takes  place  in  the  even  years,  1884,  1886,  1888,  and  so  forth. 
Thus  the  election  of  every  second  Congiess  coincides  with  that 
of  a  President;  and  admirers  of  the  Constitution  find  in  this 
arrangement  another  of  their  favourite  "  checks,"  because  while 
it  gives  the  incoming  President  a  Congress  p;  esumably,  though 
by  no  means  necessarily,  of  the  same  political  complexion  as  his 
own,  it  enables  the  people  within  two  years  to  express  their 
a()proval  or  disapproval  of  his  conduct  by  sending  up  another 
House  of  Representatives  which  may  support  or  oppose  the 
policy  he  has  followed.  The  House  does  not  in  the  regular 
course  of  things  meet  until  a  year  has  elapsec'  from  the  time 
when  it  has  been  elected,  though  the  President  may  con- 
voke it  sooner,  i.e.  a  House  elected  in  November  18S8  will 
not  meet  till  December  1889,  unless  the  President  summons 
it  in  "  extraordinary  session"  some  time  after  March  1889,  when 
the  previous  House  expires.  This  summons  has  been  issued  ten 
times  only  since  1789  ;  and  has  so  often  brought  ill  luck  to  the 
summoning  President  that  a  sort  of  superstition  against  it  has 
now  grown  up.-  The  question  is  often  mooted  whether  a  new 
Congress  ought  not  by  law  to  meet  within  six  months  after  its 
election,  for  there  are  inconveniences  in  kee})ing  an  elected 
House  unorganized  and  Speakerless  for  a  twelvemonth.  But 
the  country  is  not  so  fond  of  Congress  as  to  desii  ?  more  of  it 
It  is  a  singular  result  of  the  present  arrangement  that  the  old 
House  continues  to  sit  for  nearly  four  months  after  the  members 
of  the  new  House  have  been  elected. 

^  llhodo  Lslniul  still  retaiuH  a  certain  small  property  qualKicrition  for  electors, 
and  in  some  States  payment  of  a  poll  tax  is  made  a  condition  to  tiie  e.\erciso  of 
electoral  rights.     See  chapter  XL.  on  State  Legislatnres. 

'^  This  ill  luck  is  8nj)poHed,(Bays  Mr.  Ulaiue  in  his  Twenty  Years  in  Vouj/rrss) 
to  attach  especially  to  May  sessions,  which  romimls  one  of  the  s.  perstition  against 
May  marriages  mentioned  by  John  Knox  ai)ropo3  of  the  marriage  of  Mary  i^ueeu 
of  Scots  and  Daruley. 
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The  expense  of  an  election  varies  greatly  from  district  to 
district.  Sometimes,  especially  in  great  cities  where  illegitimate 
expenditure  is  more  frequent  and  less  detectible  than  in  rural 
districts,  it  rises  to  a  sum  of  $10,000  (£2000)  or  more:  some- 
times it  is  trifling.  No  estimate  of  the  average  can  be  formed, 
because  no  returns  of  election  exi)enscs  are  required  by  law.  I 
fancy  that  a  seat  costs,  as  a  rule,  less  than  one  for  a  county 
division  does  in  England.^  A  candidate,  unless  very  wealthy,  is 
not  expected  to  pay  the  whole  expense  out  of  his  own  pocket, 
but  is  aided  often  by  the  local  contributions  of  his  friends,  some- 
times by  a  subvention  from  the  election  funds  of  the  party  in  the 
State.  Most  of  the  expenditure  is  legitimate,  that  is  to  say,  it 
goes  in  paying  for  meetings,  in  printing,  in  advertisements,  in 
agency.  All  the  official  expenses,  such  as  for  clerks,  polling 
booths,  etc.,  are  paid  by  the  public.  Bribery  is  not  rare  in  the 
urban  districts,  nor  in  some  of  the  country  districts :  but  elec- 
tions are  seldom  impeached  on  that  ground,  for  the  difficulty  of 
})roof  is  increased  by  the  circumstance  that  the  House,  which  is 
of  course  the  investigating  and  deciding  authority,  does  not  meet 
till  a  year  after  the  election.  As  a  member  is  elected  for  two 
years  only,  and  the  investigation  would  probably  drag  on  during 
th3  whole  of  the  first  session,  it  is  scarcely  worth  while  to  dispute 
the  return  for  the  sake  of  turning  him  out  for  the  second 
session.^  Systematic  tre.ating  is  uncommon.  Sometimes  in 
country  places  a  voter  who  has  come  from  a  distance  to  vote, 
expects  a  free  dinner,  and  no  one  complains  if  he  gets  it.  In 
some  States,  drinking  places  are  closed  on  the  election  day. 

Among  the  members  cf  the  House  there  are  few  young  men, 

'  In  England  the  Act  46  and  47  Vict.  c.  51,  Schedule  I.,  tixes  the  maximum 
expenditure  of  a  candidate,  exclusive  of  personal  expenses  and  returning  officer's 
charges,  as  follows : — In  a  borough  £380,  and  an  additional  £30  for  every  complete 
1000  electors  above  2000.  In  a  county  £710,  and  an  additional  £C0  for  every 
complete  1000  electors  above  2000.  Expenses  at  borough  elections  are  usually 
below  the  legal  maximum,  in  counties  not  so  often.  The  average  expenditure,  all 
kinds  of  expense  included,  seems,  in  county  constituencies,  to  be  from  £1100- 
£1200,  and  in  boroughs  from  £400-£500. 

■''  That  under  these  favouring  conditions  bribery  is  not  common  may  be  due  to 
the  great  size  of  the  congressional  districts  (average  population  of  a  district  (1888) 
at  least  160,000).  Bribery  sprang  up  in  England  when  constituencies  v/ere  small 
— it  was  far  more  rife  m  boroughs  than  in  counties — and  its  disappearance  of  late 
years  is  probably  due  to  the  enormous  enlargement  of  the  constituencies  as  well 
as  to  the  severe  and  searching  provisions  of  the  present  law.  At  Rome,  however, 
candidates  used  to  bribe  large  numbers  of  electors  ;  and  I  have  heard  of  city  dis- 
tricts in  America  in  which  thousands  of  electors  were  believed  to  have  received  a 
pecuniary  consideration. 
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and  still  fewer  old  men.  The  immense  majority  are  between 
forty  and  sixty.  Lawyers  abound,  including  in  that  term  both 
those  who  in  Great  Britain  are  called  barristers  or  advocates,  and 
those  who  are  called  attorneys,  there  being  in  America  no  dis- 
tinction between  these  two  branches  of  the  profession.  An 
analysis  of  the  House  in  the  fiftieth  Congress,  that  of  1887-89, 
showed  that  two  hundred  and  three  members,  or  nearly  two- 
thirds  of  the  whole  number,  had  been  trained  or  had  practised 
as  lawyers.  Of  course  many  of  these  had  practically  dropped 
law  as  a  business,  and  given  themselves  wholly  to  politics.  Next 
in  number  come  the  men  engaged  in  manufactures  or  commerce, 
in  agriculture,  or  banking,  or  journalism,  but  no  one  of  these 
occupations  counted  as  many  as  forty  members,  i  No  military 
or  naval  officer,  and  no  person  in  the  civil  service  of  the  United 
States,  can  sit.  Scarcely  any  of  the  great  railway  men  go  into 
Congress,  a  fact  of  much  significance  when  one  considers  that 
they  are  really  the  most  powerful  people  in  the  country ;  and  of 
the  numerous  lawyer  members  very  few  are  leaders  of  the  bar  in 
their  respective  States.  The  reason  is  the  same  in  both  cases. 
Residence  in  Washington  makes  practice  at  the  bar  of  any  of  the 
great  cities  impossible,  and  men  in  lucrative  practice  would  not 
generally  sacrifice  their  profession  in  order  to  sit  in  the  House, 
while  railway  managers  or  financiers  are  too  much  engrossed  by 
their  business  to  be  able  to  undertake  the  duties  of  a  member. 
The  absence  of  railway  men  by  no  means  implies  the  absence  of 
railway  influence,  for  it  is  as  easy  for  a  company  to  influence 
legislation  from  without  Congress  as  from  within. 

Most  members,  including  nearly  all  western  men,  have  re- 
ceived their  early  education  in  the  common  schools,  but  one  half 
or  more  of  the  whole  number  have  also  graduated  in  a  university 
or  college.  This  does  not  necessarily  mean  what  it  would  mean 
in  Europe,  for  some  of  the  smaller  colleges  are  no  better  than 
English  grammar  schools  and  not  as  good  as  German  gymnasia. 
It  is  noticeable  that  in  the  accounts  of  their  career  which  mem- 
bers prepare  for  the  pages  of  the  Congressional  Directory,  they 
usually  dwell  upon  the  fact  of  their  graduation,  or  state  that  they 

^  In  the  fiftieth  Congress  the  number  of  persons  stating  themselves  to  be  en- 
gaged in  commerce  was  39,  in  agriculture  25.  In  the  forty-eighth  Congress  there 
were  205  lawyers.  I  take  these  numbers  from  the  Congressioiuil  Directory,  which 
I  have  carefully  analyzed,  but  as  some  members  do  not  state  their  occupations, 
the  analysis  is  not  quite  complete,  and  there  are  probably  more  lawyers  than  the 
number  I  have  given. 
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liavo  "  received  an  academic  education."  ^  A  good  many,  but 
apparently  not  the  majority,  have  served  in  the  legislature  of 
their  own  State.  Comparatively  few  are  wealthy,  and  few  are 
very  poor,  while  scarcely  any  were  at  the  time  of  their  election 
working  men.  Of  course  no  one  could  be  a  working  man  while 
he  sits,  for  he  would  have  no  time  to  spare  for  his  trade,  and 
the  salary  would  more  than  meet  his  wants.  Nothing  prevents 
an  artisan  from  being  returned  to  Congress,  but  there  seems 
little  disposition  among  the  working  classes  to  send  one  of  them- 
selves. 

A  member  of  the  House  enjoys  the  title  of  Honourable,  which 
is  given  to  him  not  merely  within  the  House  (as  in  England),  but 
in  the  world  at  large,  as  for  instance  in  the  addresses  of  his 
letters.  As  he  shares  it  with  members  of  State  senates,  all  the 
higher  officials,  both  Federal  and  State,  and  judges,  the  dis- 
tinction is  not  deemed  a  high  one. 

An  estimate  of  the  powers  of  Congress  as  a  whole  belongs  to 
a  later  chapter.  As  regards  those  of  the  House  in  particular,  it 
is  enough  to  say  that  they  are  in  theory  purely  legislative.  The 
House  has  no  share  in  the  executive  functions  of  the  Senate, 
nothing  to  do  with  confirming  appointments  or  approving  treaties. 
On  the  other  hand,  it  has  the  exclusive  right  of  initiating  re- 
venue bills  and  of  impeaching  officials,  features  borrowed,  through 
the  State  Constitutions,  from  the  English  House  of  Commons, 
and  of  choosing  a  President  in  case  there  should  be  no  absolute 
majority  of  presidential  electors  for  any  one  candidate.  This 
very  important  power  it  exercised  in  1801  and  1825.^^ 

Setting  extraordinary  sessions  aside,  every  Congress  has  two 
sessions,  distinguished  as  the  First  or  Long  and  the  Second  or 
Short.  The  long  session  begins  in  the  fall  of  the  year  after  the 
election  of  a  Congress,  and  continues,  with  a  recess  at  Christmas, 
till  the  July  or  August  following.  The  short  session  begins  in 
the  December  after  the  July  adjournment,  and  lasts  till  the  4th 
of  March  following.  The  whole  working  life  of  a  House  is  thus  from 
ten  to  twelve  months.  Bills  do  not,  as  in  the  English  Parliament, 
expire  at  the  end  of  each  session ;  they  run  on  from  the  long  session 
to  the  short  one.     All  however  that  have  not  been  passed  when 


I 


'  In  the  Congressional  Direcforp  for  the  fiftieth  Congress  I  find  209  members 
claiming  to  have  received  a  "  collegiate  "  or  "  academic  "  education,  84  owning  to 
an  elementary  or  common  school  education,  and  the  remainder  silent  on  the 
subject.  *  See  above,  Chapter  V. 
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the  fatal  4th  March  arrives  perish  forthwith,  for  the  session  being 
fixed  by  statute  cannot  be  extended  at  pleasure.'  There  is  con- 
sequently a  terrible  scramble  to  get  business  pushed  through  in 
the  last  week  or  two  of  a  Congress. 

The  House  usually  meets  at  noon,  and  sits  till  four  or  six 
o'clock,  though  towards  the  close  of  a  session  these  hours  are 
lengthened.  Occasionally  when  obstruction  occurs,  or  when  at 
the  very  end  of  a  session  messages  are  going  backwards  and  for- 
wards between  the  House,  the  Senate,  and  the  President,  it  sits 
all  night  long. 

The  usages  and  rules  of  procedure  of  the  House,  which  differ 
in  many  respects  from  those  of  the  Senate,  arc  too  numerous  to 
be  described  here.  It  is  said  that  an  industrious  member  needs 
one  whole  session  to  learn  them.  I  will  advert  only  to  a  few 
points  of  special  interest,  choosing  those  which  illustrate  Ameri- 
can political  ideas  or  bring  out  the  points  of  likeness  and  unlike- 
ness  between  Congress  and  the  English  Parliament.  The  subject 
of  committees  will  require  a  chapter  to  itself. 

An  oath  or  affirmation  of  fidelity  to  the  Constitution  of  the 
United  States  is  (as  prescribed  by  the  Constitution)  taken  by  all 
members ;  ^  also  by  the  clerk,  the  sergeant-at-arms,  the  door- 
keeper, and  the  post-master. 

The  scrgeant-at-arms  is  the  treasurer  of  the  House,  and  pays 
to  each  member  his  salary  and  mileage  (travelling  expenses).  He 
has  the  custody  of  the  mace,  and  the  duty  of  keeping  order, 
which  in  extreme  cases  he  performs  by  carrying  the  mace  into  a 
throng  of  disorderly  members.  This  symbol  of  authority,  which, 
as  in  the  House  of  Commons,  is  moved  from  its  place  when  the 
House  goes  into  committee,  consists  of  the  Roman  fasces^  in 
ebony,  bound  with  silver  bands  in  the  middle  and  at  the  ends, 
each  rod  ending  in  a  spear  head,  at  the  other  end  a  globe  of 
silver,  and  on  the  globe  a  silver  eagle  ready  for  flight.     English 

^  Senate  bills  do  not  die  by  eflBuxion  of  time. 

A  proposal  recently  made  to  extend  the  session  till  April  and  have  the  Presi- 
dent inaugurated  then  seems  likely  to  be  adopted. 

^  The  oath  is  administered  by  the  Speaker,  and  in  the  form  following  :  "  I  do 
solemnly  swear  (or  affirm)  that  I  will  support  the  Constitution  of  the  United 
States  against  all  enemies,  foreign  and  domestic  ;  that  I  will  bear  true  faith  and 
allegiance  to  the  same ;  that  I  take  this  obligation  freely  without  any  mental 
reservation  or  purpose  of  evasion,  and  that  I  will  well  and  faithfully  discharge 
the  duties  of  the  office  on  which  I  am  about  to  enter,  so  help  me  God."  "  Allegi- 
ance "  to  a  legal  instrument  would  have  seemed  an  odd  exprestiion  t^  those  ages 
in  which  the  notion  of  allegiance  arose. 
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precedent  suggests  the  mace,  but  as  it  could  not  be  surmounted 
by  a  crown,  Kome  has  prescribed  its  design. 

The  clerk  of  the  last  preceding  House  acts  as  a  sort  of  tem 
porary  chairman  till  a  Speaker  is  chosen ;  members  then  ad- 
dress him,  and  he  decides  questions  of  order. 

The  proceedings  each  day  begin  with  prayers,  which  are  con- 
ducted by  a  cha])lain  who  is  apj)ointed  by  the  House,  not  as  in 
England  by  the  Speaker,  and  who  may,  of  course,  be  selected 
from  any  religious  denomination.^  Lots  are  drawn  for  seats  at 
the  bcgiiniing  of  the  session,  each  member  selecting  the  place  he 
pleases  according  as  his  turn  arrives.  By  courtesy  the  senior 
member  is  allowed  to  retain  the  seat  he  has  appropriated  before 
the  drawing  by  puttmg  his  hat  upon  it.  The  places  at  the 
extreme  right  and  left  of  the  chair  are  the  least  desired.  Mem- 
bers generally  try  to  secure  seats  near  their  friends,  or  other 
members  from  the  same  State.  Although  the  Democrats  are 
mostly  to  the  Speaker's  right  hand,  members  do  not  ^'.t  strictly 
according  to  party,  a  circumstance  which  deprives  invective  of 
much  of  its  dramatic  effect.  One  cannot,  as  in  England,  point 
the  finger  of  scorn  at  "hon.  gentlemen  opposite."  Every  mem- 
ber is  required  to  remain  uncovered  in  the  House. 

Every  member  addresses  the  Speaker  pnd  the  Speaker  only, 
and  refers  to  another  member  not  by  name  but  as  the  "  gentle- 
man from  Pennsylvania,"  or  as  the  case  may  be,  without  any 
particular  indication  of  the  district  which  the  person  referred  to 
represents.  As  there  are  twenty-eight  gentlemen  from  Pennsyl- 
vania, and  the  descriptives  used  in  the  English  House  of  Com- 
mons (learned,  gallant,  right  honourable)  are  not  in  use,  facili- 
ties for  distinguishing  the  member  intended  are  not  perfect.  A 
member  usually  speaks  from  his  seat,  but  may  speak  from  the 
clerk's  desk  o.^  from  a  spot  close  to  the  Speaker's  chair.  No  one 
may  pass  between  the  Speaker  and  the  member  speaking,  a 
curious  bit  of  adherence  to  English  usage. 

Divisions  were  originally  (rule  of  17th  April  1789)  taken  by 
going  to  the  right  and  left  of  the  chair,  according  to  the  old 
practice  of  the  English  House  of  Commons.^     This  having  been 

^  Sermons  do  not  seem  to  have  been  ever  preached  before  either  House  of 
Congress,  as  they  still  occasionally  are  before  the  House  of  Commons.  A  sermon 
was  preached  at  the  opening  of  the  French  States  General  in  1789, 

'^  It  was  not  until  1836  (and  in  fact  as  a  result  of  the  change  in  the  character 
of  the  House  of  Commons  made  by  the  Reform  Act  of  1832)  that  the  present 
system  of  recording  the  names  of  meinbers  who  vote  by  making  them  pass 
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found  inconvonicnt,  a  resolution  of  9th  June  1789  established 
the  present  practice,  whereby  meinl)crs  rise  in  their  seats  and 
are  counted  in  the  tirst  instance  by  the  Speaker,  t>ut  if  he  is  in 
doubt,  or  if  a  count  be  requ'red  by  one-fifth  of  a  quorum  (i.e.  by 
one-tenth  of  the  whole  House),  then  hy  two  tellers  named  by  the 
Speaker,  bet\/een  whom,  as  they  stand  in  the  middle  gangway, 
members  pass.  If  one-fifth  of  a  quorum  demand  a  call  of  yeas 
and  nays,  this  is  taken  ;  the  clerk  calls  the  full  roll  of  the  1  louse, 
and  each  member  answers  aye  or  no  to  his  name,  or  says  *'  no 
vote."  When  the  whole  roll  has  been  called,  it  is  called  over  a 
second  time  to  let  those  vote  who  have  not  voted  in  the  first  call. 
Members  may  now  change  their  votes.  Those  who  have  entered 
the  House  after  their  names  were  passed  on  the  second  call  can- 
not vote,  but  often  take  the  opportunity  of  rising  to  say  that 
they  would,  if  then  present  in  the  House,  have  voted  for  (or 
against)  the  motion.  All  this  is  set  forth  in  the  Congressional 
Record,  which  also  contains  a  list  of  the  members  not  voting  and 
of  the  pairs. 

When  the  question  is  an  important  one,  it  is  obviously  neces- 
sary that  the  names  of  members  voting  should  be  put  on  record. 
But  the  call  is  sometimes  demanded  in  order  to  give  people  time 
to  consider  how  they  should  vote,  and  while  it  is  proceeding 
members  may  be  seen  running  hither  and  thither  to  take 
the  advice  of  friends  or  prominent  men,  not  answering  to 
their  names  on  the  first  call,  but  awaii"  ig  the  second  call  to  vote. 
A  process  which  consumes  so  much  time,  for  it  takes  an  hour 
and  a  quarter  to  call  through  the  three  hundred  and  twenty-five 
names,  is  an  obvious  and  efi'ective  engine  of  obstruction.  It  is 
frequently  so  used,  for  it  can  be  demanded  not  only  on  questions 
of  substance,  but  on  motions  to  adjourn.  This  is  a  rule  which 
the  House  cannot  alter,  for  it  rests  on  an  express  provision  of 
the  Constitution,  Art.  i.  §  5. 

No  one  may  speak  mr  le  tl  an  once  to  the  same  question, 
unless  he  be  the  mover  of  the  motion  pending,  in  which  case  he 
is  permitted  to  reply  after  every  member  choosing  to  speak  has 
spoken. 


through  lobbies  was  introduced  at  Westminster.  Till  then  one  party  remained 
in  the  House  while  the  other  retired  into  the  lobby,  and  only  the  numbers  were 
recorded.  Much  dislike  was  at  first  evinced  to  the  new  plan,  and  the  tellers 
sometimes  found  it  difficult  to  ascertain  the  names  of  members  as  they  walked 
past  them.  At  present  the  tellers  merely  count  the  numbers,  and  the  names  are 
taken  by  four  division  clerks, 
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Sj)ccclics  arc  limited  to  one  hour,  su])joct  to  a  power  to  extend 
this  time  l»y  uiiiuiimous  consent,  and  may,  in  committee  of  the 
wlioh^  House,  bo  limited  to  five  minutes.  So  far  as  I  could 
learn,  this  hour  rule  works  very  well,  and  docs  not  tend  to  bring 
si)eeches  up  t(j  that  length  as  a  regular  thing.  A  member  is  at 
liberty  to  give  pai't  of  his  time  to  other  members,  and  thi^'  is  in 
])ractico  constantly  done.  The  member  speaking  will  say :  "  I 
yield  the  lloor  to  the  gentleman  from  Ohio  for  live  minutes,"  and 
so  on.  1'hus  a  member  who  has  once  secured  the  floor  has  a 
large  control  of  the  debate. 

The  great  remedy  against  prolix  or  obstructive  debate  is  the 
so-called  previous  question,  Avhich  is  moved  in  the  form,  "  Shall 
the  main  (|uostion  be  now  put?"  and  Avhen  ordered  closes  forth- 
with all  debate,  and  brings  the  House  to  a  direct  vote  on  that 
main  qucstio.i.  On  the  motion  for  the  putting  of  the  main 
question  no  debate  is  allowed ;  but  it  does  not  destroy  the  right 
of  the  member  "reporting  the  measure  under  consideration" 
fi'om  a  connnittee,  to  wind  up  I'.ie  discussion  by  his  reply.  This 
closuic  of  the  debate  may  be  moved  by  any  member  without  the 
need  of  leave  from  the  Speaker,  and  requires  only  a  bare 
majority  of  those  present.  When  directed  by  the  House  to  be 
applied  in  committee,  for  it  cannot  be  moved  after  the  House  has 
gone  into  committee,  it  has  the  effect  of  securing  five  minutes  to 
the  juovcr  of  any  amendment,  and  five  minutes  to  the  member  who 
first  "ol»tains  the  floor"  (gets  the  chance  of  speaking)  in  opposi- 
tion to  it,  permitting  no  one  else  to  speak.  A  member  in  propos- 
ing a  resolution  or  motion  usually  asks  at  the  same  time  for  the 
previous  question  u\)on  it,  so  as  to  prevent  it  from  being  talked  out. 

Closure  by  previous  question  is  in  almost  daily  use,  and  is 
considered  so  essential  to  the  progress  of  business  that  I  never 
foimd  any  member  or  official  who  thought  it  could  be  dispensed 
with.  Even  the  senators,  who  object  to  its  introduction  into 
their  own  nuich  smaller  chamber,  agree  that  it  must  exist  in  a 
large  body  like  the  House.  To  the  inquiry  whether  it  was 
abused,  most  of  my  informants  answered  that  this  rarely  hap- 
pened, while  one,  a  gentleman  otHcially  connected  "svith  the 
House  for  thirty  years,  during  fourteen  of  which  he  had  been 
clerk,  went  so  far  as  to  say  that  he  had  never  known  a  case  of 
abuse.  This  is  attributed  to  the  fear  entertained  of  the  dis- 
approval of  the  i)eople,  and  to  the  sentiment  within  the  House 
itself  in  favour  of  full  and  fair  discussion,  which  sometimes  in- 
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duces  tho  majority  to  refuse  the  previous  question  when  do- 
niiinded  by  one  of  their  own  party,  or  on  behalf  of  a  motion 
wliich  they  are  as  a  whole  supporting.  "  No  one,"  they  say, 
*'  who  is  bond  fide  discussing  a  subject  in  a  sensible  way,  would 
be  stopped  by  tho  application  of  the  previous  question.  On  tho 
other  hand  we  should  never  get  appropriation  bills  through 
without  it." 

Notwithstanding  this  ])owcrful  engine  for  expediting  business, 
obstruction,  or,  as  it  is  called  in  America,  filibustering,  is  by  no 
means  unknown.  It  is  usually  practised  by  making  repeated 
motions  for  the  adjournment  of  a  debate,  or  for  "taking  a 
recess  "  (suspending  the  sitting),  or  for  calling  the  yeas  and  nays. 
Between  one  such  motion  and  another  some  business  must  inter- 
vene, but  as  the  making  of  a  speech  is  "  business,"  there  is  no 
difficulty  in  complying  with  this  requirement.  No  speaking  is 
permitted  on  these  obstructive  motions,  yet  by  them  time  may 
be  wasted  for  many  continuous  hours,  and  if  the  obstructing 
minority  is  a  strong  one,  it  generally  succeeds,  if  not  in  defeating 
a  measure,  yet  in  extorting  a  compromise.  It  must  be  remem- 
bered that  owing  to  the  provision  of  the  Constitution  above 
mentioned,  the  House  is  in  this  matter  not  sovereign  even  over 
its  own  procedure.  That  rules  are  not  adopted,  as  they  might 
be,  which  would  do  more  than  the  present  system  does  to  ex- 
tinguish filibustering,  is  due  partly  to  this  provision,  partly  to 
the  notion  that  it  is  safer  to  leave  some  means  oj)en  by  which  a 
minority  can  make  itself  disagreeable,  and  to  the  belief  that 
adecpiate  checks  exist  on  any  gross  abuse  of  such  means.  Thesa 
checks  are  two.  One  is  the  fact  that  filibustering  will  scon  fail 
unless  conducted  by  nearly  the  whole  of  the  party  which  hap- 
pens to  be  in  a  minority,  and  that  so  large  a  section  of  the 
House  will  not  be  at  the  trouble  of  joining  in  it  unless  upon 
some  really  serious  question.  Some  few  years  ago,  seventeen  or 
eighteen  members  tried  to  obstruct  systematically  a  measure 
they  objected  to,  but  their  number  proved  insufficient,  Jind  the 
attempt  failed.  But  at  an  earlier  date,  daring  the  Reconstruc- 
tion troubles  which  followed  the  war,  the  opposition  of  the  solid 
Democratic  party,  then  in  a  minority,  succeeded  in  defeating  a 
bill  for  placing  five  of  the  southern  States  under  military  govern- 
ment. The  other  check  is  found  in  the  fear  of  popular  dis- 
approval. If  the  nation  sees  public  business  stopped  and 
necessary  legislation    delayed   by  factious   obstruction,   it   will 
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visit  its  displeasure  both  upon  the  filibustering  leaders  individu- 
ally, and  on  the  whole  of  the  party  compromised.  However  hot 
party  spirit  may  be,  there  is  always  a  margin  of  moderate  men 
in  both  parties  whom  the  unjustifiable  use  of  legally  permissible 
modes  of  opposition  will  alienate.  Since  such  men  can  make 
themselves  felt  at  the  polls  when  the  next  election  arrives,  re- 
spect for  their  opinion  cools  the  passion  of  congressional 
politicians.  Thus  the  general  feeling  is  that  as  the  power 
of  filibustering  is  in  extreme  cases  a  safeguard  against  abuses 
of  the  system  of  closure  by  "previous  question,"  so  the  good 
sense  of  the  community  is  in  its  turn  a  safeguard  against  abuses 
of  the  opportunities  which  the  rules  still  leave  open.  One  ex- 
Speaker,  who  had  had  large  experience  in  leading  both  a  majority 
and  a  minority  of  the  House,  observed  to  me  that  he  thought 
the  rules,  taken  all  in  all,  as  near  perfection  as  any  rules  could 
be.  This  savours  of  official  optimism.  We  all  know  the  attach- 
ment which  those  who  have  grown  old  in  working  a  system  show 
to  its  faults  as  well  as  to  its  merits.  Still,  true  is  it  that  con- 
gressmen generally  complain  less  of  the  procedure  under  which 
they  live,  and  which  seems  to  an  English  observer  tyrannical, 
than  do  members  of  the  English  House  of  Commons  of  the 
less  rigid  methods  of  their  own  ancient  and  famous  body.  I 
know  no  better  instance  of  the  self-control  and  good  humour 
of  Americans  than  the  way  in  which  the  minority  in  the  House 
generally  submit  to  the  despotism  of  the  majority,  consoling 
themselves  with  the  reflection  that  it  is  all  according  to  the  rules 
of  the  game,  and  that  their  turn  will  come  in  due  course.  To 
use  the  power  of  closing  debate  as  stringently  at  Westminster 
as  it  is  used  at  Washington  would  revolutionize  the  life  of  the 
House  of  Commons.  But  the  House  of  Representatives  is  an 
assembly  of  a  very  different  nature.  Like  the  House  of  Commons 
it  is  a  legislating,  if  hardly  to  be  deemed  a  governing,  body. 
But  it  is  not  a  debating  body.  It  rules  through  and  by  its 
committees,  in  which  discussion  is  unchecked  by  any  closing 
power ;  and  the  whole  House  does  little  more  than  register  by 
its  votes  the  conclusions  which  the  committees  submit.  One 
subject  alone,  the  subject  of  revenue,  that  is  to  say,  taxation 
and  appropriation,  receives  genuine  discussion  by  the  House  at 
large.  And  although  the  "  previous  question  "  is  often  applied 
to  expedite  appropriation  bills,  it  is  seldom  applied  till  oppor- 
tunity has  been  given  for  the  expression  of  all  relevant  views. 
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The  rules  regarding  the  procedure  ia  committee  of  the  whole 
House  are  in  the  main  similar  to  those  of  the  British  House  of 
Commons ;  but  the  chairman  of  such  a  committee  is  not  (as 
usually  in  England)  a  permanent  chairman  of  Ways  and  Means, 
but  a  person  nominated  by  the  Speaker  on  each  occasion.  No 
member  can  speak  twice  to  any  question  in  Committee  of  the 
Whole  until  every  member  desiring  to  speak  shall  have  spoken. 

The  House  has  a  power  of  going  into  secret  session  whenever 
coiifidential  communications  are  received  from  the  President, 
or  a  member  informs  it  that  he  has  communications  of  a  secret 
nature  to  make.  But  this  power  seems  to  have  been  rarely  used, 
certainly  never  of  late  years.  Every  word  spoken  is  reported 
by  official  stenographers  and  published  in  the  Congressional  liecord, 
and  the  huge  galleries  are  never  cleared. 

The  number  of  bills  brought  into  the  House  every  year  is 
very  large,  averaging  over  7000.  In  the  thirty-seventh  Congress 
(1861-63)  the  total  number  of  bills  introduced  was  1026,  viz.: — 
613  House  bills,  and  433  Senate  bills.  In  the  forty-sixth  it  had 
risen  to  9481,  of  which  7257  were  House  bills,  2224  Senate 
bills,  sho^ving  that  the  increase  has  been  much  larger  in  the 
House  than  in  the  Senate.  In  the  forty-ninth  Congress  (1885- 
87)  the  number  was  rising  still  further,  the  number  up  to  July 
1886  being  12,906,  exclusive  of  277  joint  resolutions.  In  the 
British  House  f  Commons  the  total  number  of  bills  introduced 
was,  in  the  session  of  1885,  481,  of  which  202  were  public  and 
279  private  bills.^  America  is,  of  course,  a  far  larger  country, 
but  the  legislative  competence  of  Congress  is  incomparably 
smaller  than  that  of  the  British  Parliament,  seeing  that  the 
chief  part  of  the  field  both  of  public  bill  and  private  bill  legisla- 
tion belongs  in  America  to  the  several  States.  By  far  the  larger 
number  of  bills  in  Congress  are  what  would  be  called  in  England 
"  private  "  or  "  local  and  personal "  bills,  i.e.  they  establish  no 
general  rule  of  law  but  are  directed  to  particular  cases.  Such 
are  the  numerous  bills  for  satisfyinv;  persons  with  claims  against 
the  Federal  Government,  and  for  giving  or  restoring  pensions  to 
individuals  alleged  to  have  served  in  the  Northern  armies  during 
the  War  of  Secession.  It  is  only  to  a  very  small  extent  that 
bills  can  attempt  to  deal  with  ordinary  private  law,  since  nearly 
the  whole  of  that  topic  belongs  to  State  legislation.     It  is  need- 

^  The  session  of  1886  was  cut  short  by  a  dissolution,  and  therefore  is  not  a 
typical  case. 
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less  to  say  that  the  proportion  of  bills  that  pass  to  bills  that  fail 
is  a  very  small  one,  not  one-thirtieth.^  As  in  England  so  even 
more  in  America,  bills  are  lost  less  by  direct  rejection  than  by 
failing  to  reach  their  third  reading,  a  mode  of  extinction  which 
the  good-nature  of  the  House,  or  the  unwillingness  of  its  mem- 
bers to  administer  snubs  to  one  another,  would  prefer  to  direct 
rejection,  even  were  not  the  want  of  time  a  sufficient  excuse  to 
the  committees  for  failing  to  report  them.  One  is  told  in 
Washington  that  few  bills  are  brought  in  with  a  view  to  being 
passed.  They  are  presented  in  order  to  gratify  some  particular 
persons  or  places,  and  it  is  well  understood  in  the  House  that 
they  must  not  be  taken  seriously.  Sometimes  a  less  pardonable 
motive  exists.  The  great  commercial  companies,  and  especially 
the  railroad  companies,  are  often  through  their  land  grants  and 
otherwise  brought  into  relations  with  the  Federal  Government. 
Bills  are  presented  in  Congress  which  purport  to  withdraw  some 
of  the  privileges  of  these  companies,  or  to  establish  or  favour 
rival  enterprises,  but  whose  real  object  is  to  levy  blackmail  on 
these  wealthy  bodies,  since  it  is  often  cheaper  for  a  company  to 
buy  off  its  enemy  than  to  defeat  him  either  by  the  illegitimate 
influence  of  the  lobby,  or  by  the  strength  of  its  case  in  open 
combat.  Several  great  corporations  have  thus  to  maintain  a 
permanent  staff  at  Washington  for  the  sake  of  resisting  legisla- 
tive attacks  upon  them,  some  merely  extortionate,  some  intended 
to  win  local  popularity. 

The  title  and  attributions  of  the  Speaker  of  the  House  are 
taken  from  his  famous  English  original.  But  the  character  of 
the  office  has  greatly  altered  from  that  oil  'inal.  The  note  of 
the  Speaker  of  the  British  House  of  Commons  is  his  impartiality. 
He  has  indeed  been  chosen  by  a  party,  because  a  majority  means 
in  England  a  party.  But  on  his  way  from  his  place  on  the 
benches  to  the  Chair  he  is  expected  to  shake  off  and  leave  behind 
all  party  ties  and  sympathies.  Once  invested  with  the  wig  and 
gown  of  office  he  has  no  longer  any  political  opinions,  and  must 

^  In  the  British  Parliamentary  session  of  7  885,  out  of  202  public  bills  brought 
in,  144  passed  the  House  of  Conimous,  ami  several  of  these  were  rejected  by  the 
House  of  Lords,  Of  these  144  public  bills  116  had  originated  in  the  House  of 
Commons,  28  in  the  House  of  Lords,  54  were  Government  bills,  62  "provisional 
order "  bills,  only  28  bills  of  private  members.  Of  the  279  private  bills  203 
passed.  The  number  of  public  bills  introduced  is  increasing  in  England,  but  not 
so  rapidly  as  in  America.  In  the  session  of  1888,  282  (besides  45  provisional 
order  bills)  had  been  introduced  in  the  House  of  Commons  up  to  13th  July,  a 
few  of  them  brought  from  the  House  of  Lords. 
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administer  exactly  the  same  treatment  to  Lis  political  friends  and 
to  those  who  have  been  hitherto  his  opponents,  to  the  oldest  or 
most  powerful  minister  and  to  the  youngest  or  least  popular 
member.  His  duties  are  limited  to  the  enforcement  of  the  rules 
and  generally  to  the  maintenance  of  order  and  decorum  in 
debate,  including  the  selection,  when  several  members  rise  at  the 
same  moment,  of  the  one  who  is  to  carry  on  the  discussion. 
These  are  duties  of  great  importance,  and  his  position  one  of 
great  dignity,  but  neither  the  duties  nor  the  position  imply 
political  power.  It  makes  little  difference  to  any  P'ngli.sh  party 
in  Parliament  whether  the  occupant  of  the  chair  has  come  from 
their  own  or  from  the  hostile  ranks.  The  Speaker  can  ower  or 
raise  the  tone  and  efficiency  of  the  House  as  a  whole  by  the  way 
he  presides  over  it :  but  a  custom  as  strong  as  law  forbids  him 
to  render  help  to  his  own  side  even  by  private  advice.  What- 
ever information  as  to  parliamentary  law  he  may  feel  free  to  give 
must  be  equally  at  the  disposal  of  every  member. 

In  America  the  Speaker  has  immense  political  power,  and  is 
permitted,  nay  expected,  to  use  it  in  the  interests  of  his  party. 
In  calling  upon  members  to  speak  he  prefers  those  of  his  own 
side.  He  decides  in  their  favour  such  points  of  order  as  are  not 
distinctly  covered  by  the  rules.  His  authority  over  the  arrange- 
ment of  business  is  so  large  that  he  can  frequently  advance  or 
postpone  particular  bills  or  motions  in  a  way  which  determines 
their  fate.  Although  he  does  not  figure  in  party  debates  in  the 
House,  he  may  and  does  advise  the  other  leaders  of  his  party 
privately;  and  when  they  "go  into  caucus"  {i.e.  hold  a  party 
meeting  to  determine  tneir  action  on  some  pending  question)  he 
is  present  and  gives  counsel.  He  is  usually  the  most  eminent 
member  of  the  party  who  has  a  seat  in  the  House,  and  is  really, 
so  far  as  the  confidential  direction  of  its  policy  goes,  almost  its 
leader.  His  most  important  privilege  is,  however,  the  nomina- 
tion of  the  numerous  standing  committees  already  referred  to. 
In  the  first  Congress  (April  1789)  the  House  tried  the  plan  of 
appointing  its  committees  by  ballot ;  but  this  worked  so  ill  that 
in  January  1790  the  following  rule  was  passed: — "All  com- 
niitteos  shall  be  appointed  by  the  Speaker  unless  otherwise 
specially  directed  by  the  House."  This  rule  has  been  re-adopted 
by  each  successive  Congress  since  then.^     Not  only  does  he,  at 

^  In  England  select  committees  on  public  matters  are  appointed  by  the  House, 
».«.  practically  by  the  "whips  "  of  the  several  parties,  thougli  sometimes  a  dis- 
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the  beginning  of  eacb  Congress,  select  all  the  members  of  each  of 
these  committees,  ho  even  chooses  the  chairman  of  each,  and 
thereby  vests  the  direction  of  its  business  in  hands  approved  by 
himself.  The  chairmiin  is  of  course  always  selected  from  the 
party  which  commands  the  House,  and  the  comm'ttee  is  so  com- 
posed as  to  give  that  j)arty  a  majority.  Since  lejr,'islation,  and  so 
much  of  the  control  of  current  administration  as  the  House  has 
been  ajlo  to  bring  within  its  grasp,  belong  to  these  committees, 
their  composition  praciically  determines  the  action  of  the  House 
on  all  questions  of  moment,  and  as  the  chairmanships  of  the 
more  important  committees  are  the  posts  of  most  influence,  the 
disposal  of  them  is  a  tremendous  piece  of  patronage  by  which  a 
Speaker  can  attract  support  to  himself  and  his  own  section  of 
the  party,  reward  his  friends,  give  politicians  the  opportunity  of 
rising  to  distinction  or  practically  extinguish  their  congressional 
career.  The  Speaker  is,  of  course,  far  from  free  in  disposing  of 
these  places.  He  has  been  obliged  to  secure  his  own  election  to 
the  chair  by  promise^  to  leading  members  and  their  friends ;  and 
while  redeeming  such  promises,  he  must  alpo  regard  the  wishes 
of  important  groups  of  men  or  types  of  opinion,  i  lUst  compli- 
ment particular  States  by  giving  a  i)lace  on  good  committees  to 
their  prominent  representatives,  must  avoid  nominations  which 
could  alarm  particular  interests.  These  conditions  surround  the 
exercise  of  his  power  with  trouble  and  anxiet/.  Yet  after  all  it 
is  power,  power  which  in  the  hands  of  a  cD^jable  and  ambitious 
man  becomes  so  far-reaching  that  it  is  no  exaggeration  to  call 
him  the  second,  if  not  the  first  political  figure  in  the  United 
States,  with  an  influence  upon  the  fortunes  of  men  and  the 
course  of  domestic  events  superior,  in  ordinary  times,  to  the 
President's,  although  shorter  in  its  duration  and  less  patent  to 
the  world.  ^ 

cussion  in  the  House  leads  to  the  addition  of  other  members.  Hybrid  committees 
are  appointed  partly  by  the  House  and  partly  by  the  committee  of  Selection. 
Private  bill  conmiittees  are  appointed  by  the  com.nittee  of  Selection.  This  com- 
mittee is  a  small  body  of  the  older  and  more  experienced  niembera,  intended  to 
represent  fairly  all  parties  and  sections  of  opinion. 

^  "The  ajjpoiiitment  of  the  coninuttees  implies  the  disiribution  of  work  to 
every  meiubor.  It  nu'ans  the  determiaatiou  of  the  cast  business  shall  take.  It 
decides  for  or  against  all  largo  matters  of  policy,  or  may  so  d'lcide  ;  for  while 
Speakers  will  dill'er  from  each  other  greatly  in  force  of  character  and  in  the  wish 
to  gi-,e  positive  direction  to  aiiairs,  the  weakest  man  cannot  escape  from  the 
necessity  of  arranging  the  appointments  with  a  view  to  the  probable  character  of 
measures  which  will  bo  agitated.  This,  however,  is  far  from  the  measure  of  the 
Speaker's  power.     All  rules  are  more  or  less  flexible.     The  current  of  precedents 
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The  Speaker's  distribution  of  members  among  the  committees 
is,  next  to  his  own  election,  the  most  critical  point  in  the  history 
of  a  Congress,  and  that  watched  with  most  interest.  He  devotes 
himself  to  it  for  the  fortnight  after  his  installation  -with  an  in- 
tensity equalling  that  of  a  European  prime  minister  constructing 
a  cabinet.  The  parallel  goes  further,  for  as  the  chairmanships  of 
the  chief  committees  may  be  compared  to  the  cabinet  offices  of 
Europe,  so  the  Speaker  is  himself  a  great  party  leader  as  well  as 
the  president  of  a  deliberative  assembly. 

Although  expected  to  serve  his  partj'^  in  all  possible  direc- 
tions, he  must  not  resort  to  all  possible  means.  Both  in  the 
conduct  of  debate  and  in  the  formation  of  committees  a  certain 
measure  of  fairness  to  oj)ponents  is  required  from  him.  He  must 
not  palpably  Avrest  the  rules  of  the  House  to  their  disadvantage, 
though  he  may  decide  all  doubtful  points  against  them.  He 
must  give  them  a  reasonable  share  of  "the  fl'  v"  {i.e.  of  debate). 
He  must  concede  to  them  proper  representaLion  on  committees. 
I'o  define  his  duties  on  these  points  is  impossible  ;  yet  everybody 
knows  when  they  have  been  neglected,  as  was  the  case  with  a 
recent  Speaker,  whom  I  heard  universally  condemned  because  he 
had  usually  "recognized"  (i.e.  called  on  in  debate)  his  own 
friends  only,  and  had  otherwise  crossed  the  line  which  custom 
has  drawn  between  ordinary  and  oppressive  partisanship. 

The  dignity  of  the  Speaker's  office  is  high.  He  receives  a  salary 
of  $8000  a  year  (£1G00),  which  is  a  large  salary  for  America. 
In  rank  he  stands  next  after  the  President  and  on  a  level  vnih  the 
justices  of  the  Supreme  Court.  Washington  society  was  lately 
agitated  by  a  claim  of  his  wife  to  take  precedence  over  the  wives 
of  these  judges,  a  claim  so  ominous  in  a  democratic  country  that 
efforts  were  made  to  have  it  adjusted  without  a  formal  decision. 

is  never  consistent  or  uniform.  The  bias  of  the  Speaker  at  a  critical  moment  will 
turn  the  scale.  Mr.  Randall  as  Speaker  detf'rmined  the  assent  of  the  House  to 
the  action  of  the  Electoral  Commission  [of  1877].  Had  he  wished  for  a  revolu- 
tionary attempt  to  prevent  the  announcement  of  Hayes's  election,  no  one  wlio  has 
had  experience  in  Congress,  at  least,  will  doubt  tli:tt  he  could  have  forcccl  tlie 
collision." — From  an  article  in  the  New  York  ^almi  vf  April  4,  1878,  by  an 
experienced  member  of  Congress. 
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An  Englishman  expects  to  find  his  House  of  Commons  repro- 
duced in  the  House  of  Representatives.  He  has  the  more  reason 
for  this  notion  because  he  knows  that  the  latter  was  modelled  on 
the  former,  has  borrowed  many  of  its  rules  and  technical  expres- 
sions, and  regards  the  procedure  of  the  English  chamber  as  a 
storehouse  of  precedents  for  its  own  guidance.^  The  notion  is 
delusive.  Resemblances  of  course  there  are.  But  an  English 
parliamentarian  who  observes  the  American  House  at  work  is  more 
impressed  by  the  points  of  contrast  than  by  those  of  similarity. 
The  life  and  spirit  of  the  two  bodies  are  wholly  different. 

The  room  in  which  the  House  meets  is  in  the  south  wing  of 
the  Capitol,  the  Senate  and  the  Supreme  Court  being  lodged  in 
the  north  wing.  It  is  more  than  thrice  as  large  as  the  English 
House  of  Commons,  with  a  floor  about  equal  in  area  to  that  of 
Westminster  Hall,  139  feet  long  by  93  feet  wide  and  36  feet 
high.^  Light  is  admitted  through  the  ceiling.  There  are  on  all 
sides  deep  galleries  running  backwards  over  the  lobbies,  and  cap- 
able of  holding  two  thousand  five  hundred  persons.  The  pro- 
portions are  so  good  that  it  is  not  till  you  observe  how  small  a 
man  looks  at  the  farther  end,  and  hoAv  faint  ordinary  voices 
sound,  that  you  realize  its  vast  size.  The  seats  are  arranged  in 
curved  concentric  rows  looking  towards  the  Speaker,  whose 
handsome  marble  chair  is  placed  on  a  raised  marble  platform 

^  Both  tlie  Senate  and  the  House  of  Rej)resentatives  have  recognized  JelTerson's 
Manual  of  Parliamcntari/  I'ractice  as  governing  the  House  when  none  of  its  own 
rules  (or  of  the  joint  rules  of  Congress)  is  ajijilicable.  This  manual,  prepared 
by  Pi'esident  Jefferson,  is  based  on  Englisli  precedents. 

"  Not  reckoning  in  the  staircase  at  the  south  end  of  Westniinstei-  Hall.  The 
figure  of  the  two  halls  is  different,  Westminster  Hall  being  rather  longer,  and  the 
House  of  Representatives  wider.  The  English  House  of  Commons  is  ouly  75 
feet  long  by  45  broad. 
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projecting  slightly  forwurd  into  the  room,  the  clerks  and  the 
mace  below  in  front  of  him,  in  front  of  the  clerks  the  official 
stenographers,  to  the  right  the  seat  of  the  sergeant-at-arms. 
Each  member  has  a  revolving  arm-chair,  with  a  roomy  desk  in 
front  of  it,  where  he  wTites  and  keeps  his  papers.  Behind  these 
chairs  runs  a  railing,  and  behind  the  railing  is  an  open  space  into 
which  strangers  may  be  brought,  where  sofas  stand  against  the 
wall,  and  where  smoking  is  practised,  even  by  strangers,  though 
the  rules  forbid  it. 

When  you  enter,  your  first  impression  is  of  noise  and  turmoil, 
a  noise  like  that  of  short  sharp  waves  in  a  Highland  loch,  fretting 
under  a  squall  against  a  rocky  shore.  The  raising  and  dropping 
of  desk  lids,  the  scratching  of  pens,  the  clapping  of  hands  to  call 
the  pages,  keen  little  be  who  race  along  the  gangways,  the 
pattering  of  many  feet,  the  hum  of  talking  on  the  floor  and  in 
the  galleries,  make  up  a  din  over  which  the  Speaker  with  the 
sharp  taps  of  his  hammer,  or  the  orators  straining  shrill  throats, 
find  it  hard  to  make  themselves  audible.  I  never  heard  Ameri- 
can voices  sound  so  harsh  or  disagreeable  as  they  do  here.  Nor 
is  it  only  the  noise  that  gives  the  impression  of  disorder.  Often 
three  or  four  members  are  on  their  feet  at  once,  each  shouting  to 
catch  the  Speaker's  attention.  Others,  tired  of  sitting  still,  rise 
to  stretch  themselves,  while  the  Western  visitor,  long,  lank,  and 
imperturbable,  leans  his  arms  on  the  railing,  chcAving  his  cigar, 
and  surveys  the  scene  with  little  reverence.  Less  favourable 
conditions  for  oratory  cannot  be  imagined,  and  one  is  not  sur- 
prised to  be  told  that  debate  was  more  animated  and  practical 
in  the  much  smaller  room  which  the  House  formerly  occupied. 

Not  only  is  the  present  room  so  big  that  only  a  powerful  and 
well-trained  voice  can  fill  it,  but  t1  desks  and  chairs  make  a 
speaker  feel  as  if  he  were  addressing  umiture  rather  than  men, 
while  of  the  members  few  seem  to  listen  to  the  speeches.  It  is 
true  that  they  sit  in  the  House  instead  of  running  out  into  the 
lobbies  as  people  do  in  the  Briti«h  House  of  Commons,  but  they 
are  more  occupied  in  talking  or  writing,  or  reading  newspa])ers, 
than  in  attending  to  the  debate.  To  attend  is  not  easy,  for  only 
a  shrill  voice  can  overcome  the  murmurous  roar ;  and  one  some- 
times finds  the  newspapers  in  describing  an  unusually  efiective 
speech,  observe  that  "  Mr.  So-and-So's  speech  drew  listeners 
about  him  from  all  parts  of  the  House."  They  could  not  hear 
him  where  they  sat,  so  they  left  thmr  places  to  crowd  in  the 
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gangways  ne^r  him.  "Speaking  in  the  House,"  says  an  Ameri- 
can writer,  "  is  like  trying  to  address  the  people  in  the  Broadway 
omnibuses  from  the  kerbstone  in  front  of  the  Astor  House.  .  .  . 
Men  of  fine  intellect  and  of  good  ordinary  elocution  have  ex- 
claimed in  despair  that  in  the  House  of  Representatives  the  mere 
physical  effort  to  be  heard  uses  up  all  the  powers,  so  that  intel- 
lectual action  becomes  impossible.  The  natural  refuge  is  in 
written  speeches  or  in  habitual  silence,  which  one  dreads  more 
and  more  to  break." 

It  is  hard  to  talk  calm  good  sense  at  the  top  of  your  voice, 
hard  to  unfold  a  complicated  measure.  A  speaker's  vocal  organs 
react  upon  his  manner,  and  his  manner  on  the  substance  of  his 
speech.  It  is  also  hard  to  thunder  at  an  unscrupulous  majority 
or  a  factious  minority  when  they  do  not  sit  opposite  to  you,  but 
all  round  yoi  and  behind  you  as  is  the  case  in  th<3  House.  The 
Americans  think  this  an  advantage,  because  it  prevents  scenes  of 


disorder.  They  may  be  right;  but  what  order  gains  oratory 
loses.  It  is  admitted  that  the  desks  are  a  mistake,  as  encourag- 
ing inattention  by  enabling  men  to  ^vrite  their  letters ;  but  though 
nearly  everybody  agrees  that  they  would  be  better  aAvay,  nobody 
supposes  that  a  proposition  to  remove  them  would  succeed.^  So 
too  the  huge  galleries  add  to  the  area  the  voice  has  to  fill ;  but 
the  public  like  them,  and  might  resent  a  removal  to  a  smaller 
room.  The  smoking  shocks  an  Englishman,  but  not  more  than 
the  English  practice  of  wearing  hats  in  both  Houses  of  Par- 
liament shocks  an  American.  Interruption,  cries  of  "  Divide," 
interjected  remarks,  are  not  more  frequent — when  I  have  been 
present  they  seemed  to  be  much  less  frequent — than  in  the 
House  of  Commons.  Applause  is  given  more  charily,  as  is  usually 
the  case  in  America.  Instead  of  *'  Hear,  hear,"  there  is  a  clapping 
of  hands  and  hitting  of  desks. 

The  method  of  taking  a  division  by  calling  on  each  party  to 
stand  up,  first  the  ayes  and  then  the  noes,  is  more  expeditious 
than  the  English  plan  of  sending  men  into  opj)osite  lobbies,  but 
the  calling  of  the  roll,  which  one-fifth  of  half  the  House  can  and 
frequently  docs  demand,  is  slower.  Both  methods  of  dividing  are 
less  dramatic  than  the  English,  and  neither  compels  a  man  to  vote, 
for  if  you  wish  to  abstain,  you  need  not  rise  ;  and  Avhen  the  roll 

^  The  House  decided  in  1859,  at  the  end  of  one  Congress,  that  the  desks  should 
be  removed  from  the  Hall  (as  the  House  is  called),  but  in  the  next  succeeding 
aessiou  the  old  arrangement  was  resumed. 
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is  called  you  may  refrain  from  answering  to  your  name,  or  may 
slip  outside  the  bar. 

There  is  little  good  speaking.  I  do  not  mean  merely  that 
fine  oratory,  oratory  which  presents  valuable  thoughts  in  eloquent 
words,  is  rare,  for  it  is  rare  in  all  assemblies.  But  in  the  House 
of  Representatives  a  set  speech  upon  any  subject  of  importance 
tends  to  become  not  an  exposition  or  an  argument  but  a  piece  of 
elaborate  and  high-flown  declamation.  Its  author  is  often  wise 
enough  to  send  direct  to  the  reporters  what  he  has  wi'itten  out, 
having  read  aloud  a  small  part  of  it  in  the  House.  Wlien  it  has 
been  printed  in  extenso  in  the  Congressional  P.ecord  (leave  to  get 
this  done  being  readily  obtained),  he  has  copies  struck  off  and 
distributes  them  among  his  constituents.  Thus  everybody  is 
pleased  and  time  is  saved.  ^ 

That  there  is  not  much  good  business  debating,  by  which  I 
mean  a  succession  of  comparatively  short  speeches  addressed  to  a 
practical  question,  and  hammering  it  out  by  the  collision  of  mind 
with  mind,  arises  not  from  any  want  of  ability  among  the  mem- 
bers, but  from  the  unfavourable  conditions  under  which  the 
House  acts.  Most  of  the  practical  work  is  done  in  the  standing 
committees,  while  much  of  the  House's  time  is  consumed  in 
pointless  discussions,  where  member  after  member  delivers  him- 
self upon  large  questions,  not  likely  to  be  brought  to  a  definite 
issue.  Many  of  the  sneeches  thus  called  forth  have  a  value  as 
repertories  of  facts,  b'  the  debate  as  a  whole  is  unprofitable  and 
languid.  On  the  othe  hand  the  five-minute  debates  which  take 
place,  when  the  House  poses  that  limit  of  time,  in  Committee  of 
the  Whole  on  the  consic  nation  of  a  bill  reported  from  a  standing 
committee,  are  often  lively,  pointed,  and  effective.  The  topics 
which  excite  most  interest  and  are  best  discussed  are  those  of 
taxation  and  the  appropriation  of  money,  more  particularly  to 
public  works,  the  improvement  of  rivers  and  harbours,  erection 
of  Federal  buildings,  and  so  forth.  This  kind  of  business  is 
indeed  to  most  of  its  members  the  chief  intarest  of  Congress,  the 
business  which  evokes  the  finest  skill  of  a  tactician  and  offers  the 
severest  temptations  to  a  frail  conscience.  As  a  theatre  or 
school  either  of  political  eloquence  or  political  wisdom,  the 
House  has  been  inferior  not  only  to  the  Senate  but  to  most 

^  I  was  told  that  formerly  speeches  might  be  printed  in  the  Record  as  a  matter  of 
course,  but  that,  a  member  having  used  this  privilege  to  print  and  circulate  a  poem, 
the  right  was  restrained. 
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European  a-sspmblies.  Nor  does  it  enjoy  much  consideration  at 
home.  Its  u^^ates  are  very  shortly  reported  in  the  Washington 
papers  as  well  as  in  those  in  Philadelphia  and  New  York.  They 
are  not  ^vidcly  read,  and  do  little  to  instruct  or  influence  public 
opinion. 

This  is  of  course  only  one  part  of  a  legislature's  functions. 
An  assembly  may  despatch  its  business  successfully  and  yet 
shine  with  few  lights  of  genius.  But  the  legislation  on  public 
matters  which  the  House  turns  out  is  scanty  in  quantity  and 
generally  mediocre  in  quality.  What  is  more,  the  House  tends 
to  avoid  all  really  grave  and  pressing  questions,  skirmishing 
round  them,  but  seldom  meeting  them  in  the  face  or  reaching  a 
decision  which  marks  an  advance.  If  one  makes  this  observa- 
tion to  an  American,  he  replies  that  at  this  moment  there  are 
few  such  questions  lying  within  the  competence  of  Congress,  and 
that  in  his  country  representatives  must  not  attempt  to  move 
faster  than  their  constituents.  This  latter  remark  is  eminently 
true  ;  it  expresses  a  feeling  which  has  gone  so  far  that  Congress 
conceives  its  duty  to  be  to  follow  and  not  to  seek  to  lead  public 
opinion.  The  harm  actually  suffered  so  far  is  not  grave.  But 
the  European  observer  cannot  escape  the  impression  that  Con- 
gress might  fail  to  grapple  with  a  serious  public  danger,  and  is 
at  present  hardly  equal  to  the  duty  of  guiding  and  instructing 
the  political  intelligence  of  the  nation. 

In  all  assemblies  one  must  expect  abundance  of  unreality  and 
pretence,  many  speeches  obviously  addressed  to  the  gallery,  many 
bills  meant  to  be  circulated  but  not  to  be  seriously  proceeded 
with.  However,  the  House  seems  to  indulge  itself  more  freely 
in  this  direction  than  any  other  chamber  of  equal  rank.  Its 
galleries  are  large,  holding  2500  persons.  But  it  talks  and 
votes,  I  will  not  say  to  the  galleries,  for  the  galleries  cannot 
hear  it,  but  as  'f  every  section  of  American  opinion  was  present 
in  the  room.  lu  adopts  unanimously  resolutions  which  perhaps 
no  single  member  in  his  heart  approves  of,  but  which  no  one 
cares  to  object  to,  because  it  seems  not  worth  while  to  do  so. 
This  habit  sometimes  exposes  it  to  a  snub,  such  as  that  adminis- 
tered by  Prince  Bismarck  in  the  matter  of  the  resolution  of  con- 
dolence -with  the  German  Parliament  on  the  death  of  Lasker,  a 
resolution  harmless  indeed  but  certainly  superfluous  and  possibly 
obtrusive.  A  practice  unknown  to  other  countries  is  of  course 
misunderstood  by  them,  and  may  provoke   resentment.      The 
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resolution  requesting  the  British  Government  to  suspend  the 
execution  of  O'Donnell,  the  murderer  of  the  informer  Carey,  was 
adopted  by  the  House  as  a  mere  matter  of  form,  nobody,  except 
a  few  Irish  members,  desiring  it,  and  not  even  they  expecting  it 
to  produce  any  eflect.  A  bill  brought  into  the  House  in  the 
sessioii  of  1886  requesting  the  President  to  summon  a  commer- 
cial Congress  of  all  transatlantic  republics  to  form  a  species  of 
American  commercial  league,  produced  alarm  in  the  British  "West 
Indies  and  led  to  solemn  questions  in  the  British  House  of  Com- 
mons, while  few  people  in  America  noticed  it.  American  statesmen 
keep  their  pockets  full  of  the  loose  cash  of  empty  compliments 
and  pompous  phrases,  and  become  so  accustomed  to  scatter  it 
among  the  crowd  that  they  are  surprised  when  a  complimentary 
resolution  or  electioneering  bill,  intended  to  humour  some  section 
of  opinion  at  home,  is  taken  seriously  abroad.  The  House  is  par- 
ticularly apt  to  err  in  this  way,  because  having  no  responsibility 
in  foreign  policy,  and  little  sense  of  its  own  dignitj'',  it  applies  to 
international  afiairs  the  habits  of  election  meetings. 

Watching  the  House  at  work,  and  talking  to  the  members  in 
the  lobbies,  an  Englishman  naturally  asks  himself  how  the  intel- 
lectual quality  of  the  body  compares  with  that  of  the  House  of 
Commons.  His  American  friends  have  prepared  him  to  expect  a 
marked  inferiority.  They  are  fond  of  running  down  congress- 
men. The  cultivated  New  Englanders  and  New  Yorkers  do  this 
out  of  intellectual  fastidiousness,  and  in  order  to  support  the 
role  which  they  unconsciously  fall  into  when  talking  to  Euro- 
peans. The  rougher  Western  men  do  it  because  they  would  not 
have  congressmen  either  seem  or  be  better  in  any  way  than 
themselves,  since  that  would  be  opposed  to  republican  equality. 
A  stranger  who  has  taken  literally  all  he  hears  is  therefore  sur- 
prised to  find  so  much  character,  shrewdness,  and  keen  though 
limited  intelligence  among  the  representatives.  Their  average 
business  capacity  did  not  seem  to  me  below  that  of  members  of 
the  House  of  Commons  of  1880-85.  True  it  is  that  great  lights, 
such  as  usually  adorn  the  British  chamber,  are  absent :  true  also 
that  there  are  fewer  men  who  have  received  a  high  education 
which  has  developed  their  tastes  and  enlarged  their  horizons. 
The  want  of  such  men  depresses  the  average.  It  is  raised,  how- 
ever, by  the  almost  total  absence  of  two  classes  hitherto  well  re- 
presented in  the  British  Parliament,  the  rich,  dull  parvenu,  who 
has  bought  himself  into  public  life,  and  the  perhaps  equally 
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unlettered  young  sporting  or  fashionable  man  who,  neither  know- 
ing nor  caring  anything  about  jmlitics,  has  come  in  for  a  county 
or  (before  1885)  a  small  borough,  on  the  strength  of  his  family 
estates.  Few  congressmen  sink  to  so  low  an  intellectual  level  as 
these  two  sets  of  persons,  for  congressmen  have  almost  certainly 
made  their  way  by  energy  and  smartness,  picking  up  a  know- 
ledge of  men  and  things  "  all  the  time."  In  respect  of  width  of 
view,  of  capacity  for  penetrating  thought  on  political  problems, 
representatives  are  scarcely  above  the  class  from  which  they 
came,  that  of  second-rate  lawyers  or  farmers,  less  often  merchants 
or  petty  manufacturers.  They  do  not  pretend  to  be  statesmen 
in  the  European  sense  of  the  word,  for  their  careers,  which  have 
made  them  smart  and  active,  have  given  them  little  opportunity 
for  acquiring  such  capacities.  As  regards  manners  they  are  not 
polished,  because  they  have  not  lived  among  polished  people  ; 
yet  neither  are  they  rude,  for  to  get  on  in  American  politics  one 
must  be  civil  and  pleasant.  The  standard  of  parliamentary  lan- 
guage, and  of  courtesy  generally,  has  been  steadily  rising  during 
the  last  few  decades ;  I  am  not  sure  that  it  is  now  lower  than  in 
the  British  House  of  Commons,  where  those  same  decades  appear 
to  have  witnessed  a  decline.  Scenes  of  violence  and  confusion  such 
as  occasionally  convulse  the  French  chamber,  and  were  common 
in  Washington  before  the  War  of  Secession,  are  now  unknown. 

On  the  whole,  the  most  striking  difference  between  the  House 
of  Representatives  and  European  popular  assemblies  is  its  greater 
homogeneity.  The  type  is  marked ;  the  individuals  vary  little 
from  '.  3  type.  In  Europe  all  sorts  of  persons  are  sucked  into 
the  vortex  of  the  legislature,  nobles  and  landowners,  lawyers, 
physicians,  business  men,  artisans,  journalists,  men  of  learning, 
men  of  science.  In  America  five  representatives  out  of  six  are 
politicians  pure  and  simple,  members  of  a  class  as  well  defined  as 
any  one  of  the  above-mentioned  European  classes.  The  American 
people,  though  it  is  composed  of  immigrants  from  every  country 
and  occupies  a  whole  continent,  tends  to  become  more  uniform 
than  most  of  the  great  European  peoples ;  and  this  characteristic 
is  palpable  in  its  legislature. 

Uneasy  lies  the  head  of  an  ambitious  congressman,^  for  the 

^  The  term  "  Congressman  "  is  commonly  used  to  describe  a  member  of  the 
House  of  Representatives,  though  of  course  it  ought  to  include  senators  also.  So 
in  England  "  Member  of  Parliament "  means  member  of  the  House  of  Commons, 
though  it  covers  all  persons  who  have  seats  in  the  House  of  Lords. 
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chances  arc  about  oven  that  he  Avill  lose  his  scat  at  the  next 
election.  It  was  observed  in  1788  that  half  of  the  members  of 
each  successive  State  legislature  were  new  members,  and  this 
average  has  been  maintained  in  the  Federal  legislature.  In  the 
forty-eighth  Congress,  elected  in  1882,  only  148  out  of  the  325 
members  had  sat  in  the  forty-seventh  Congress.  In  the  fiftieth 
the  proportion  Avas  slightly  larger,  but  only  206  out  of  the  325 
members  had  sat  in  any  preceding  Congress.  In  England  the 
proportion  of  members  re-elected  from  Parliament  to  i'arliament 
is  much  higher.  It  was  remarked  as  a  novelty  in  the  IV.iliament 
of  1885,  elected  after  a  sweeping  measure  for  the  redistribution 
of  seats,  that  about  one-third  of  the  members  had  not  sat  in  the 
Parliament  of  1880.  Any  one  can  see  how  much  influence  this 
constant  change  in  the  composition  of  the  American  House  must 
have  upon  its  legislative  efficiency. 

I  have  kept  to  the  last  the  feature  of  the  House  which  an 
Englishman  finds  the  strangest. 

It  has  parties,  but  they  are  ueadless.  There  is  neither 
Government  nor  Opposition ;  neither  leaders  nor  whips.  No 
minister,  no  person  holding  any  Federal  otlice  or  receiving  any 
Federal  salary,  can  bj  a  member  of  it.  That  the  majority  may 
be  and  often  is  opposed  to  the  President  and  his  cabinet,  does  not 
strike  Americans  oi  odd,  because  they  proceed  on  the  theory  that 
the  legislative  ouj,ht  to  be  distinct  from  the  executive  authority. 
Since  no  minister  sits,  there  is  no  oflicial  representative  of  the 
party  which  for  the  time  being  holds  the  reins  of  the  executive 
government.  Neither  is  there  any  unofficial  representative. 
And  as  there  are  no  persons  whose  opinions  expressed  in  debate 
are  followed,  so  there  are  none  whose  duty  it  is  to  bring  up 
members  to  vote,  to  secure  a  quorum,  to  see  that  people  know 
which  way  the  bulk  of  the  party  is  going. 

So  far  as  the  majority  has  a  chief,  that  chief  is  the  S[)eaker, 
who  has  been  chosen  by  them  as  their  ablest  and  most  intiuential 
man ;  but  as  the  Speaker  seldom  joins  in  debate  (though  ho 
may  do  so  by  leaving  the  chair,  having  put  some  one  else  in  it), 
the  chairman  of  the  most  important  committee,  that  of  Ways  and 
Means,  enjoys  a  sort  of  eminence,  and  comes  nearer  than  any 
one  else  to  the  position  of  leader  of  the  House. ^  But  his 
authority  does  not  always  enable  him  to  secure  co-operation  for 

1    The  Chairmau  of  the  Committee  ou  Appropiiatious  has  perhaps  as  much  real 
power. 
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debate  among  the  best  speakers  of  his  party,  putting  up  now  one 
now  another,  after  the  fashion  of  an  English  prime  minister,  and 
thereby  guiding  the  general  course  of  the  discussion. 

The  minority  do  not  formally  choose  a  leader,  nor  is  there 
usually  any  one  among  them  whoso  career  marks  him  out  as 
practically  the  first  man,  but  the  person  whom  they  have  put 
forward  as  their  party  candidate  for  the  Speakership,  giWng  him 
what  is  called  "  the  complimentary  nomination,"  has  a  sort  of 
vague  claim  to  be  so  regarded.  This  honour  amounts  to  very 
little.  In  the  Congress  which  met  in  December  iS83,  Mr. 
Keifer  of  Ohio,  Speaker  in  the  last  i)receding  Congress,  received 
such  a  complimentary  nomination  from  the  Republican  party 
against  Mr.  Carlisle  of  Kentucky,  whom  the  Democratic  majority 
elected.  But  the  Republicans  immediately  afterwards  refused  to 
treat  Mr.  Keifer  as  leader,  and  left  him,  on  some  motion  which 
he  made,  in  a  ridiculously  small  minority. 

How  then  does  the  House  work  1 

If  it  were  a  Chamber,  like  those  of  France  or  Germany, 
divided  into  four  or  five  sections  of  opinion,  none  of  which  com- 
mands a  steady  majority,  it  would  not  work  ^  all.  But  parties 
are  few  in  the  United  States,  and  their  coh  ion  tight.  There 
are  usually  two  only,  so  nearly  equal  in  strength  that  the 
majority  caimot  afford  to  dissolve  into  groups  like  those  of 
France.  Hence  upon  all  large  national  issues,  whereon  the 
general  sentiment  of  the  party  has  been  declared,  both  the 
majority  and  the  minority  know  how  to  vote,  and  vote  solid. 

If  the  House  were,  like  the  English  House  of  Commons,  to 
some  extent  an  executive  as  well  as  a  legislative  body — one  by 
whose  co-operation  and  support  the  daily  business  of  government 
had  to  be  carried  on — it  could  not  work  without  leaders  and 
Avhips.  This  it  is  not.  It  neither  creates,  nor  controls,  nor 
destroys,  the  administration,  which  depends  on  the  President, 
himself  the  oflsj)ring  of  a  direct  popular  mandate. 

"  Still,"  it  may  be  replied,  *'  the  ilouse  has  important  functions 
to  discharge.  Legislation  comes  from  it.  Supply  depends  on 
it.  It  settles  the  tariff,  and  votes  money  for  the  civil  and 
military  services,  besides  passing  measures  to  cure  the  defects 
which  experience  must  disclose  in  the  working  of  every  govern- 
ment, every  system  of  jurisprudence.  How  can  it  satisfy  these 
calls  upon  it  without  leaders  and  organization  V 

To  a  European  eye,  it  does  not  seem  to  satisfy  them.     It 
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votes  the  necessary  supplies,  but  not  ■wisely,  giving  sometimes 
too  much,  sometimes  too  little  money,  and  taking  no  adequate 
securities  for  the  due  application  of  the  sums  voted.  For  many 
years  past  it  has  fumbled  over  both  the  tariff  problem  and  the 
currency  problem.  It  produces  few  useful  laws,  and  leaves  on 
one  side  grave  practical  questions,  such  as  the  silver  problem, 
international  copyright,  the  establishment  of  a  general  bankrupt 
law.  An  Englishman  is  dispo.^cd  to  ascribe  uhese  failures  to  the 
fact  that  as  there  are  no  leaders,  there  is  no  one  responsible  for  the 
neglect  of  business,  the  miscarriage  of  bills,  the  un^vise  appro- 
priation of  public  funds.  "  In  Kngland,"  he  says,  "  the  ministry 
of  the  day  bears  the  blame  of  whatever  goes  wrong  in  the  House 
of  Commons.  Having  a  majority,  it  ought  to  be  able  to  do  what 
,  it  desires.  If  it  pleads  that  its  measures  have  been  obstructed, 
and  that  it  cannot  under  the  faulty  procedure  of  the  House  of 
Commons  accomplish  what  it  seeks,  it  is  met,  and  crushed,  by 
the  retort  that  in  such  case  it  ought  to  have  the  procedure 
changed.  What  else  is  its  majority  good  for  but  to  secure  the 
efficiency  of  Parliament  ?  In  America  there  is  no  person  against 
whom  similar  charges  can  be  brought ;  although  conspicuous  folly 
or  perversity  on  the  part  of  the  majority  tends  to  discredit  them 
collectively  with  the  public,  and  may  damage  them  at  the  next 
presidential  or  congressional  election.  But  responsibility,  to 
be  properly  eflfective,  ought  to  be  fixed  on  a  few  conspicuous 
leaders.  Is  not  the  Avant  of  such  men,  men  to  whom  the  country 
can  look,  and  whom  the  ordinary  members  will  follow,  the  cause 
of  some  of  the  faults  which  are  charged  on  Congress,  of  its 
hesitations,  its  inconsistencies  and  changes,  its  ignoble  surrenders 
to  some  petty  clique,  its  deficient  sense  of  dignity,  its  shrinking 
from  troublesome  questions,  its  proclivity  to  jobs  1" 

Two  American  statesmen  to  whom  such  a  criticism  was  sub- 
mitted, replied  as  follows :  "  It  is  not  for  want  of  leaders  that 
Congress  has  forborne  to  settle  the  questions  mentioned,  but 
because  the  division  of  opinion  in  the  country  regarding  them 
has  been  faithfully  reflected  in  Congress.  The  majority  has  not 
been  strong  enough  to  get  iti-  way ;  and  this  has  happened,  not 
only  because  abundant  opportunities  for  resistance  arise  from  the 
methods  of  doing  business,  but  still  more  because  no  distinct 
impulse  or  mandate  towards  any  particular  settlement  of  these 
questions  has  been  received  from  the  country.  It  is  not  for 
Congress  to  go  faster  than  the  people.     When   the   country 
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knows  and  speaks  its  mind,  Congross  will  not  fail  to  act."  The 
significance  of  this  reply  lies  in  its  ])ointing  to  a  fundamental 
diti'orence  between  the  conception  of  the  respective  positions  and 
duties  of  a  representative  body  and  of  the  nation  at  large  enter- 
tained by  Americans,  and  the  conception  which  has  hitherto  pre- 
vailed in  Euroj)o.  Europeans  have  thought  of  a  legislature  as 
belonging  to  the  governing  class.  In  America  there  is  no  such 
class.  Europeans  think  that  the  legislature  ought  to  consist  of 
the  best  men  in  the  country,  Americans  that  it  should  be  a  fair 
average  sampU^  of  the  country.  Europeans  think  that  it  ought 
to  lead  the  nation,  Americans  that  it  ought  to  follow  the  nation. 

Without  some  sort  of  organization,  an  assembly  of  three 
hundred  and  thirty  men  would  be  a  mob,  so  necessity  has  pro- 
vided in  the  system  of  committees  a  substitute  for  the  European 
party  organization.  This  system  of  committees  will  be  explained 
in  next  chapter ;  for  the  present  it  is  enough  to  observe  that 
when  a  matter  which  has  been  (as  all  bills  are)  referred  to  a 
committee,  conies  up  in  the  House  to  bo  dealt  vnth  there,  the 
chairman  of  the  ])articular  committee  is  treated  as  a  leader  pro 
hac  vicf,  and  members  who  knew  nothing  of  the  matter  are  apt 
to  be  guided  by  his  speech  or  his  advice  given  privately.  If  his 
advice  is  not  available,  or  is  suspected  because  he  belongs  to  the 
opposite  party,  they  seek  direction  from  the  member  in  charge 
of  the  bill,  if  he  belongs  to  their  own  party,  or  from  some  other 
member  of  the  committee,  or  from  some  friend  whom  they  trust. 
When  a  debate  arises  unexpectedly  on  a  question  of  importance, 
members  are  often  puzzled  how  to  vote.  The  division  being 
taken,  they  get  some  one  to  move  a  call  of  yeas  a  ad  nays,  and 
while  this  slow  process  goes  on,  they  scurry  about  asking  advice 
as  to  their  action,  and  give  their  votes  on  the  second  calling  over 
if  not  ready  on  first.  If  the  issue  is  one  of  serious  consequence 
to  the  party,  a  recess  is  demanded  by  tl.w  majority,  say  for  two 
hours.  The  House  then  adjourns,  each  party  "  goes  into  caucus  " 
(the  Speaker  possibly  annoimcing  the  fact),  and  debates  the 
matter  with  closed  doors.  Then  the  House  resumes,  and  each* 
party  votes  solid  according  to  the  determination  arrived  at  in 
caucus.  In  spite  of  these  expedients,  surprises  and  scratch  votes 
are  not  uncommon. 

I  have  spoken  of  the  din  of  the  House  of  Representatives,  of 
its  air  of  restlessness  and  confusion,  contrasting  with  the  staid 
gravity  of  the  Senate,  of  the  absence  of  dignity  both  in  its  pro- 
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ceedings  and  in  the  bearing  and  aspect  of  individual  members. 
All  these  things  notwithstanding,  there  is  something  impressive 
about  it,  something  not  unworthy  of  the  continent  for  which  it 
legislates. 

This  hugh  gray  hall,  filled  with  perpetual  clamour,  this 
multitude  of  keen  and  eager  faces,  this  ceaseless  coming  ;ind 
going  of  many  feet,  this  irreverent  public,  watching  from  the 
galleries  and  forcing  its  way  on  to  the  lloor,  all  speak  to  the 
beholder's  mind  of  the  mighty  democracy,  destined  in  another 
century  to  form  one  half  of  civilized  mankind,  Avhoso  aflairs  arc 
here  debated.  If  the  men  are  not  great,  the  interests  and  the 
issues  are  vast  and  fateful.  Here,  as  so  often  in  America,  one 
thinks  rather  of  the  future  than  of  the  present.  Of  what 
tremendous  struggles  may  not  this  hall  become  the  theatre  in 
ages  yet  far  distant,  when  the  parliaments  of  Europe  have  shrunk 
to  insignificance  ? 
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The  most  abiding  difficulty  of  free  government  is  to  get  large 
assemblies  to  work  promptly  and  smoothly  either  for  legislative 
or  executive  purposes.  We  perceive  this  difficulty  in  primary 
assemblies  of  thousands  of  citizens,  like  those  of  ancient  Athens 
or  Syracuse ;  we  see  it  again  in  the  smaller  representative 
assemblies  of  modern  countries.  Three  methods  of  overcoming 
it  have  been  tried.  One  is  to  leave  very  few  and  comparatively 
simple  questions  to  the  assembly,  reserving  all  others  for  a 
smaller  and  more  permanent  body,  or  for  executive  officers. 
This  was  the  plan  of  the  Romans,  where  the  comitia  (primary 
assemblies)  were  convoked  only  to  elect  maj^istrates  and  pass 
laws,  which  were  short,  clear,  and  subr^^ittcd  en  bloc,  without 
possibility  of  amendment,  for  a  3imple  Yes  or  No.  Another 
method  is  to  organize  the  assemblies  into  well-defined  parties, 
each  recognizing  and  guided  by  one  or  more  leaders,  so  that  on 
most  occasions  and  for  most  purposes  the  rank  and  file  of 
members  exert  no  volition  of  their  own,  but  move  like  battalions 
at  the  word  of  command.  This  has  been  the  English  system 
since  about  the  time  of  Queen  Anne.  It  was  originally  worked 
by  means  of  extensive  corruption ;  and  not  till  this  phase  was 
passing  away  did  it  become  an  object  of  admiration  to  the  world. 
Latterly  it  has  been  reproduced  in  the  parliaments  of  most 
modern  European  states  and  of  the  British  colonies.  The  third 
method,  which  admits  of  being  more  or  less  combined  with  the 
second,  is  to  divide  the  assembly  into  a  number  of  smaller  bodies 
to  which  legislative  and  administrative  questions  may  be  referred, 
cither  for  final  determination  or  to  be  examined  and  reported  on 
to  the  whole  body.  This  is  the  system  of  committees,  applied 
to  some  small  extent  in  England,  to  a  larger  extent  in  France 
under  the  name  of  bureaux,  and  most  of  all  in  the  United  States. 
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Some  account  of  its  rules  and  working  there  is  essential  to 
a  comprehension  of  the  character  of  Congress  and  of  the  rela- 
tions of  the  legislative  to  the  executive  branch  of  the  Federal 
Government. 

When  Congress  first  met  in  1789,  both  Houses  found  them- 
selves, as  the  State  legislatures  had  theretofore  l)cen  and  still  are, 
without  official  members  and  without  leaders.^  The  Senate 
occupied  itself  chiefly  with  executive  business,  and  appointed  no 
standing  committees  until  18 IG.  The  House  however  had  l)ills 
to  discuss,  plans  of  taxation  to  frame,  difiicult  questions  of  ex- 
penditure, and  particularly  of  the  national  debt,  to  consider. 
For  want  of  persons  whose  official  duty  required  them,  like 
English  ministers,  to  run  the  machine  by  drafting  schemes  and 
bringing  the  raw  material  of  its  work  into  shape,  it  was  forced  to 
appoint  committees.  At  first  there  were  few;  even  in  1802  we 
find  only  five.  As  the  numbers  of  the  House  increased  and  more 
business  flowed  in,  additional  committees  were  appointed  ;  and 
as  the  House  became  more  and  more  occupied  by  large  political 
questions,  minor  matters  were  more  and  more  left  to  be  settled 
by  these  select  bodies.  Like  all  legislatures,  the  House  con- 
stantly sought  to  extend  its  vision  and  its  grasp,  and  the  easiest 
way  to  do  this  was  to  provide  itself  ^Wth  new  eyes  and  new 
hands  in  the  shape  of  further  committees.  The  members  were 
not,  like  their  contemporaries  in  the  English  House  of  Commons, 
well-to-do  men,  mostly  idle ;  they  were  workers  and  desired  to 
be  occupied.  It  was  impossible  for  them  all  to  speak  in  the 
House ;  but  all  could  talk  in  a  committee.  Every  permanent 
body  cannot  help  evolving  some  kind  o!  organization.  Hero  the 
choice  was  between  creating  one  ruling  committee  which  should 
control  all  business,  like  an  English  ministry,  and  distributing 
business  among  a  number  of  committees,  each  of  which  should 
undertake  a  special  class  of  subjects.  The  latter  alternative  was 
recommended,  not  only  by  its  promising  a  useful  division  of  labour, 
but  by  its  recognition  of  republican  equality.  It  therefore  pre- 
vailed, and  the  preoont  elaborate  system  grew  slowly  to  maturity. 

To  avoid  the  tedious  repetition  of  details,  I  have  taken  the 
House  of  Keprcsentatives  and  its  committees  for  description, 
because  the  system  is  more  fully  de\xloped  there  than  in  the 

*  The  Congress  of  the  Confederation  (1781-8S)  had  been  a  sort  of  diplomatio 
congress  of  envoys  from  States,  and  furnished  few  precedents  aviiiliible  for  the 
Congress  under  the  new  constitution. 


I    H 


'i  I 


M 


152 


THE  NATIONAL  GOVERNMENT 


PART  1 


li 


Senate.     ]^ut  a  very  few  words  on  the  Senate  may  serve  to  pre- 
vent misconceptions. 

There  Avcre  in  1888  forty-one  standing  Senate  committees, 
appointed  for  two  years,  being  the  period  of  a  Congress.^  They 
and  their  chairmen  are  chosen  not  by  the  presiding  officer  but  b} 
the  Senate  itself,  voting  by  ballot.  Practically  they  are  selected 
by  a  caucus  of  the  party  majority  meeting  in  secret  conclave, 
and  then  carried  wholesale  by  vote  in  the  Senate.  Each  consists 
of  from  three  to  eleven  members,  the  most  common  numbers 
being  seven  and  nine,  and  all  senators  sit  on  more  than  one  com- 
mittee, some  upon  four  or  more.  The  chairman  is  appointed  by 
the  Senate  and  not  by  the  committees  themselves.  There  are 
also  select  committees  a])po'nte(l  for  a  special  purpose  and  lasting 
for  one  session  only.^  Every  bill  introduced  goes  after  its  first 
and  second  reading  (which  are  granted  as  of  course)  to  a  standing 
committee,  which  examines  and  amends  it,  and  reports  it  back  to 
the  Senate. 

There  were  in  the  fiftieth  Congress  (1888)  fifty-four  striding 
committees  of  the  House,  i.e.  committees  appointed  under  btand 
ing  regulations,  and  therefore  regularly  formed  at  the  beginning 
of  every  Congress.  Each  committee  consists  of  from  three  to 
sixteen  members,  eleven  and  thirteen  being  the  commonest 
numbers.^  Every  member  of  the  House  is  placed  on  some  one 
committee,  and  few  on  more  than  one.  Besides  these,  select 
committees  on  pai'ticuiar  subjects  of  current  interest  are  ap- 
pointed from  time  to  time.  In  the  forty-ninth  'j^ngress  there 
were  seven  such  committees.  A  complete  list  of  the  committees 
will  be  found  at  the  end  of  this  chapter.  The  most  important 
standing  committees  are  the  following : — Ways  and  means ; 
appropriations  ;  elections  ;  banking  and  currency  ;  accounts ; 
rivers  and  harbours ;  judiciary  (including  changes  in  private  law 
as  well  as  in  courts  of  justice) ;  railways  and  canals ;  foreign 
alFairs  ;  naval  alFairs  ;  military  affairs  ;  public  lands  ;  agriculture  ; 
claims ;  and  the  several  committees  on  the  expenditures  of  the 
various  departments  of  the  administration  (war,  navy,  etc.) 

^  Altliougli  the  Senate  is  a  iiermanent  body,  its  proceedings  are  for  some  pur- 
poses ropulatcd  wi'li  reference  to  the  re-election  every  two  years  of  the  House  ; 
just  as  in  lOn.Lrhunl  the  jnuirs  arc  summoned  afresh  at  the  beginning  of  each  Parlia- 
tnent,  nltliouf,'li  tlicy,  except  ilic  Scotch  representative  peers,  pit  for  life. 

"  III  January  1888  tiiore  were  seven  such  committees. 

'  Tlie  committoe  rooms  are  smalJer  than  those  of  the  British  Parliament  ; 
they  are  carpeted  and  furnished  like  private  apartments. 
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The  members  of  every  standing  committee  are  nominated  by 
the  Speaker  at  the  beginning  of  each  Congress,  and  sit  through 
its  two  sessions  ;  those  of  a  select  committee  also  by  the  Speaker, 
after  the  committee  has  been  ordered  by  the  House.  A  select 
committee  lasts  only  for  the  session.  In  pursuance  of  the  rule 
that  the  member  iirst  named  shall  be  chairman,  the  Speaker  has 
also  the  selection  of  all  the  chairmen. 

To  some  one  of  these  standing  committees  each  and  every 
bill  is  referred.  Its  second  as  well  as  its  first  reading  is  granted 
as  of  course,  and  without  debate,  since  there  would  be  no  time 
to  discuss  the  immense  number  of  bills  presented.  When  read  a 
second  time  it  is  referred  under  the  general  rules  to  a  committee  ; 
but  doubts  often  arise  as  to  which  is  the  appropriate  committee, 
because  a  bill  may  deal  \vith  a  subject  common  to  two  or  more 
jurisdictions,  or  include  topics  some  of  which  belong  to  one  juris- 
diction, others  to  another.  The  disputes  which  may  in  such 
cases  arise  between  several  committees  lead  to  keen  debates  and 
divisions,  because  the  fate  of  the  measure  may  depend  on  which 
of  two  possible  paths  it  is  made  to  take,  since  the  one  may  bring 
it  before  a  tribunal  of  friends,  the  other  before  a  tribunal  of 
enemies.  Such  disputes  are  determined  by  the  vote  of  the 
House  itself. 

Not  having  been  discussed,  much  less  affirmed  in  principle, 
by  the  House,  a  bill  comes  before  its  committee  with  no  pre- 
sumption in  its  favour,  but  rather  as  a  shivering  ghost  stands 
before  Minos  in  the  nether  world.  It  is  one  of  many,  and  for 
the  most  a  sad  fate  is  reserved.  The  committee  may  take 
evidence  regarding  it,  may  hear  its  friends  and  its  opponents. 
They  usually  do  hear  the  member  who  has  introduced  it,  since  it 
seldom  happens  that  he  has  himself  a  seat  on  the  committee. 
Members  who  are  interested  approach  the  committee  and  state 
their  case  there,  not  in  the  House,  because  they  know  that  the 
House  will  have  neither  time  nor  inclination  to  listen.  The 
committee  can  amend  the  bill  as  they  please,  and  although  they 
cannot  formally  extinguish  it,  they  can  practically  do  so  by 
reporting  adversely,  or  by  delaying  to  report  it  till  late  in  the 
session,  or  by  not  reporting  it  at  all. 

In  one  or  other  of  these  ways  nineteen-twentieth  s  of  the  bills 
introduced  meet  their  death,  a  death  which  the  majority  doubt- 
less deserve,  and  the  prospect  of  which  tends  to  make  members 
reckless  as  regards  both  the  form  and  the  substance  of  their  pro- 
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posals.  A  motion  may  be  made  in  the  House  that  the  committee 
do  report  forthwith,  and  the  House  can  of  course  restore  the  bill 
when  reported,  to  its  original  form.  But  these  expedients  rarely 
succeed,  for  few  are  the  measures  which  excite  sufficient  interest 
to  induce  an  impatient  and  over-burdened  assembly  to  take  addi- 
tional work  upon  its  own  shoulders  or  to  overrule  the  decision  of 
a  committee. 

The  deliberations  of  committees  are  usually  secret.  Evidence 
is  frequently  taken  with  open  doors,  but  the  newspapers  do  not 
report  it,  unless  the  matter  excite  public  interest ;  and  even  the 
decisions  arrived  at  are  often  noticed  in  the  briefest  way.  It  is 
out  of  order  to  canvass  the  proceedings  of  a  committee  in  the 
House  until  they  have  been  formally  reported  to  it ;  and  the 
report  submitted  does  not  usually  state  how  the  members  have 
voted,  or  contain  more  than  a  very  curt  outline  of  what  has 
passed.  No  member  speaking  in  the  House  is  entitled  to  reveal 
anything  further. 

A  committee  have  technically  no  right  to  initiate  a  bill,  but 
as  they  can  either  transform  one  referred  to  them,  or,  if  none  has 
been  referred  which  touches  the  subject  they  seek  to  deal  with, 
can  procure  one  to  be  brought  in  and  referred  to  them,  their 
command  of  their  own  province  is  unbounded.  Hence  the  char- 
acter of  all  the  measures  that  may  be  passed  or  even  considered 
by  the  House  upon  a  particular  branch  of  legislation  depends  on 
the  composition  of  the  committee  concerned  with  that  branch. 
Some  committees,  such  as  those  on  naval  and  military  affairs, 
and  those  on  the  expenditure  of  the  several  departments,  deal 
with  administration  rather  than  legislation.  They  have  power 
to  summon  the  officials  of  the  departments  before  them,  and  to 
interrogate  them  as  to  their  methods  and  conduct.  Authority 
they  have  none,  for  officials  are  responsible  only  to  their  chief, 
the  President ;  but  the  power  of  questioning  is  sufficient  to  check 
if  not  to  guide  the  action  of  a  department,  y  ice  imperative 
statutos  may  follow,  and  the  department,  somjtimes  desiring 
legislation  and  always  desiring  money,  has  strong  motives  for 
keeping  on  good  terms  with  those  v/ho  control  legislation  and  the 
purse.  It  is  through  these  committees  chiefly  that  the  executive 
and  legislative  branches  of  government  touch  one  another.  Yet 
the  contact,  although  the  most  important  thing  in  a  government^ 
is  the  thing  which  the  nation  least  notices,  and  has  the  scantiest 
means  of  watching. 
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The  scrutiny  to  which  the  administrative  committees  subject 
the  departments  is  so  close  and  constant  as  to  occupy  much  of 
the  time  of  the  officials  and  seriously  mterfere  with  thuir  duties. 
Not  only  are  they  often  summoned  to  give  evidence :  they  are 
required  to  xurnish  minute  reports  on  matters  which  a  member 
of  Congress  could  ascertain  for  himself.  NevertheL  iss  the  House 
committees  are  not  certain  to  detect  abuses  or  peculation,  for 
special  committees  of  the  Senate  have  repeatedly  unearthed  dark 
doings  which  had  passed  unsuspected  the  ordeal  of  a  House  in- 
vestigation. After  a  bill  has  been  debated  and  amended  by  the 
committee  it  is  reported  back  to  the  House,  and  is  taken  up  when 
that  committee  is  called  in  its  order.  One  hour  is  allowed  to 
the  member  whom  his  fellow  committee  men  have  appointed  to 
report.  He  seldom  uses  the  whole  of  this  hour,  but  allots  part 
of  it  to  other  members,  opponents  as  well  as  friends,  and  usually 
concludes  by  moving  the  previous  question.  This  precludes 
subsequent  amendments  and  leaves  only  an  hour  before  the  vote 
is  taken.  As  on  an  average  each  committee  (excluding  the  two 
or  three  great  ones)  has  only  two  hours  out  of  the  whole  ten 
months  of  Congress  allotted  to  it  to  present  and  have  discussed 
all  its  bills,  it  is  plain  that  few  measures  can  be  considered,  and 
each  but  shortly,  in  the  House.  The  best  chance  of  pressing  one 
through  is  under  the  rule  which  permits  the  suspension  of  stand- 
ing orders  by  a  two-thirds  majority  during  the  last  six  days  of 
the  session. 

What  are  the  results  of  this  system  ? 

It  destroys  the  unity  of  the  House  as  a  legislative  body. 
Since  the  practical  work  of  shaping  legislation  is  done  in  the 
committees,  the  interest  of  members  centres  there,  and  they  care 
less  about  the  proceedings  of  the  whole  body.  It  is  as  a  com- 
mittee man  that  a  member  does  his  real  work.  In  fact  the 
House  has  become  not  so  much  a  legislative  assembly  as  a  huge 
panel  from  which  committees  are  selected. 

It  prevents  the  capacity  of  the  best  members  from  being 
brought  to  bear  upon  any  one  piece  of  legislation,  however  im- 
portant,. The  men  of  most  ability  and  experience  are  chosen  to 
be  chairmen  of  the  committees,  or  to  sit  on  the  two  or  three 
greatest.  For  other  committees  there  remains  only  the  rank  and 
Hie  of  the  House,  a  rank  and  file  half  of  which  is  new  at  the 
beginning  of  each  Congress.  Hence  every  committee  (except 
the  aforesaid  two  or  three)  is  composed  of  ordinary  persons,  and 


i  --I* 


■ 


156 


THE  NATIONAL  GOVERNMENT 


PAKT  I 


it  is  impossible,  save  by  creating  a  special  select  commit  ♦'^e,  to 
get  together  what  would  be  called  in  England  "  a  stront  com- 
mittee," i.e.  one  where  half  or  more  of  the  members  are  excep- 
tionally capable.  The  defect  is  not  supplied  by  discussion  in  the 
House,  for  there  is  no  time  for  such  discussion. 

It  cramps  debate.  Every  foreign  observer  has  remarked  how 
little  real  debate,  in  the  European  sense,  takes  place  in  the  House 
of  Representatives.  The  very  habit  of  debate,  the  expectation 
of  debate,  the  idea  that  debate  is  needed,  have  vanished,  except 
as  regards  questions  of  revenue  and  expenditure,  because  the 
centre  of  gravity  has  shifted  from  the  House  to  the  committees. 

It  lessens  the  cohesion  and  harmony  of  legislation.  Each 
committee  goes  on  its  own  way  with  its  own  bills  just  as  though 
it  were  legislating  for  one  planet  and  the  other  committees  for 
others.  Hence  a  want  of  policy  and  method  in  congressional 
action.  The  advance  is  haphazard ;  the  parts  have  little  relation 
to  one  another  or  to  the  whole. 

It  gives  facilities  for  the  exercise  of  underhand  and  even  cor 
rupt  influence.  In  a  small  committee  the  voice  of  each  member 
is  well  worth  securing,  and'  may  be  secured  with  little  danger  of 
a  public  scandal.  The  press  cannot,  even  when  the  doors  of 
committee  rooms  stand  open,  report  the  proceedings  of  fifty 
bodies ;  the  eye  of  the  nation  cannot  follow  and  mark  what  goes 
on  within  them ;  while  the  subsequent  proceedings  in  the  House 
are  too  hurried  to  permit  a  ripping  up  there  of  suspicious  bar- 
gains struck  in  the  purlieus  of  the  Capitol,  and  fulfilled  by  votes 
given  in  a  committee.  As  will  be  seen  subsequently,  I  do  not 
think  that  corruption,  in  its  grosser  forms,  is  rife  at  Washington. 
When  it  appears,  it  appears  chiefly  in  the  milder  form  of  re- 
ciprocal jobbing  or  (as  it  is  called)  "log-rolling."  But  the 
arungements  of  the  committee  system  have  produced  and  sus- 
ta.n  the  class  of  professional  "  lobbyists,"  men,  and  women  too, 
who  make  it  their  business  to  "  see  "  m^^mbers  and  procure,  by 
persuasion,  importunity,  or  the  use  of  ;  iduccments,  the  passing 
of  bills,  public  as  well  as  private,  which  involve  gain  to  their 
promoters. 

It  reduces  responsibility.  In  England,  if  a  bad  Act  is  passed 
or  a  good  bill  rejected,  the  blame  falls  primarily  upon  the 
ministry  in  power  whose  command  of  the  majority  would  have 
enabled  them  to  defeat  it,  next  upon  the  party  which  supp  irted 
the  ministry,  then  upon  the  individual  members  who  are  officially 
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recorded  to  have  "backed"  it  and  voted  for  it  in  the  House. 
The  fact  that  a  select  committee  recommended  it — and  compar- 
atively few  bills  pass  through  a  select  committee — would  not  be 
hpl '  to  excuse  the  default  of  the  ministry  and  the  majority. 
But  in  the  United  States  there  is  no  ministry  to  be  blamed,  for 
the  cabinet  officers  do  not  sit  in  Congress  ;  the  House  cannot  be 
blamed  because  it  has  only  followed  the  decision  of  its  com- 
mittee ;  the  committee  is  a  comparatively  obscure  body,  whose 
members  are  usually  too  insignificant  to  be  worth  ])laming.  The 
chairman  is  often  a  man  of  note,  but  the  people  have  no  leisure 
to  watch  fifty  chairmen,  they  know  Congress  and  Congress  only  ; 
^hey  cannot  follow  the  acts  of  those  to  whom  Congress  chooses 
to  delegate  its  functions.  No  discredit  attaches  to  the  dominant 
])arty,  because  they  could  not  control  the  acts  of  the  eleven  men 
in  the  committee  room.  Thus  public  displeasure  rarely  finds  a 
victim,  and  everybody  concerned  is  relieved  from  the  wholesome 
dread  of  damaging  himself  and  his  party  by  negligence,  perver- 
sity, or  dishonesty.  Only  when  a  scandal  has  arisen  so  serious 
as  to  demand  investigation  is  the  responsibility  of  the  member 
to  his  constituents  and  the  country  brought  duly  home. 

It  lowers  the  interests  of  the  nation  in  the  proceedings  of 
Congress.^  Except  in  exciting  times,  when  large  questions  have 
to  be  settled,  the  bulk  of  real  business  is  done  not  in  the  great 
hall  of  the  House  but  in  this  labyrinth  of  committee  rooms  and 
the  lobbies  that  surround  them.  What  takes  place  in  view  of 
the  audience  is  little  more  than  a  sanction,  formal  indeed  but 
hurried  and  often  heedless,  of  decisions  procured  behind  the 
scenes,  whose  mode  and  motives  remain  undisclosed.  Hence 
people  cease  to  watch  Congi*ess  with  that  sharp  eye  which  every 

^  "The  doubt  aud  confusion  of  thought  which  must  necessarily  exist  in  the 
mimls  of  the  vast  majority  of  voters  as  to  the  best  way  of  exerting  their  will  in 
intiuenciug  the  action  of  an  assembly  whoso  organization  is  so  complex,  whose 
acts  are  apparently  so  haphazard,  and  in  which  responsibility  is  spread  so  thin, 
throws  constituencies  into  the  hands  of  local  politicians  who  are  more  visible  and 
tangible  than  are  the  leaders  of  Congress,  and  generates  the  while  a  profoiiid  dis- 
trust of  Congress  as  a  body  whoso  actions  caanot  be  reckoned  beforehand  by  any 
standard  of  primises  made  at  elections  or  any  programmes  announced  by  conven- 
tions. Constituencies  can  watch  and  understand  a  few  banded  leaders  who  dis- 
play plain  purjioses  and  act  upon  them  with  promptness  ;  but  they  cannot  watch 
or  understand  forty  odd  standing  committees,  each  of  which  goes  its  own  way  in 
doing  what  it  can  without  any  special  regard  to  tue  ))ledges  of  either  of  the  parties 
from  which  its  membership  is  drawn." — Woodrow  Wilson,  Vonyressional  Huvera- 
ment,  a  lucid  and  interesting  book  from  which  I  have  derived  nmch  help  in  this 
and  the  two  following  chapters. 
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principal  ought  to  keep  fixed  on  his  agent.  Acts  pass  unnoticed, 
whose  results  are  in  a  few  months  discovered  to  bo  so  grave  that 
the  newspapers  ask  how  it  happened  that  they  were  allowed 
to  pass. 

The  country  of  course  suffers  from  the  want  of  the  light  and 
leading  on  public  affairs  which  debates  in  Congress  ought  to 
supply.  But  this  is  perhaps  more  fairly  chargeable  to  defects 
of  the  House  which  the  committees  are  designed  to  mitigate  than 
to  the  committees  themselves.  The  time  which  the  cohimittec 
work  leaves  for  the  sittings  of  the  House  is  long  enough  to  permit 
due  discussion  did  better  arrangements  exist  for  conducting  it. 

It  throws  power  into  the  hands  of  the  chairmen  of  com- 
mittees, especially,  of  course,  of  those  which  deal  with  finance 
and  with  great  material  interests.  They  become  practically  a 
second  set  of  ministers,  before  whom  the  departments  tremble, 
and  who,  though  they  can  neither  appoint  nor  dismiss  a  post- 
master or  a  tide-waiter,  can  by  legislation  determine  the  policy 
of  the  branch  of  administration  which  they  oversee.  This  ]iowor 
is  not  necessarily  accompanied  by  responsibility,  because  like 
everything  else  about  the  committees,  it  is  largely  exercised  in 
secret.  Besides,  as  an  able  writer  remarks,  "  the  more  power  is 
divided,  the  more  irresponsible*  it  becomes.  The  petty  character 
of  the  leadcrshi})  of  each  committee  contributes  towards  making 
its  despotism  sure  by  making  its  duties  uninteresting."  ^ 

It  enables  the  House  to  deal  with  a  far  greater  number  of 
measures  and  subjects  than  could  otherwise  be  overtaken ;  and 
has  the  advantage  of  enabling  evidenct  to  be  taken  by  those 
whose  duty  it  is  to  re-sha])e  or  amend  a  bill.  It  replaces  the 
system  of  interrogating  ministers  in  the  House  which  prevails  in 
most  European  chambers ;  and  enables  the  working  of  the 
administrative  departments  to  be  minutely  scrutinized. 

It  sets  the  members  of  the  House  to  work  for  which  their 
pre\ious  training  has  fitted  them  much  better  than  for  either 
legislating  or  debating  "in  the  grand  style."  They  are  shrewd 
keen  men  of  business,  apt  fur  talk  in  committee,  less  apt  for  wide 
views  of  policy  and  elevated  discourse  in  an  asacMubly.  Tin 
committees  are  therefore  good  working  bodies,  but  liodliis  ulikli 
confirm  congressmen  in  the  intellectual  habits  they  bring  with 
them  instead  of  raising  them  to  the  higlier  platform  of  national 
questions  and  interests. 

*  Unngrcssional  Government,  p.  94. 
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On  the  whole,  it  may  bo  said  that  under  this  system  the 
House  despatches  a  vast  amount  of  work  and  does  the  negative 
])art  of  it,  the  killing  oft'  of  worthless  bills,  in  a  thorough  way. 
Were  the  committees  abolished  and  no  other  organization  sub- 
stituted, the  work  could  not  '  o  done.  But  nuuh  of  it,  including 
most  of  the  private  bills,  ought  not  to  come  before  Congress  at 
all ;  and  the  more  important  i)art  of  what  remains,  viz.  public 
legislation,  is  dealt  with  by  methods  securing  neither  the  press- 
ing forward  of  the  measures  most  needed,  nor  the  duo  debate  of 
those  that  are  pressed  forward. 

Why,  if  these  mischicfa  exist,  i.s  the  systom  of  committee 
legislation  maintiiined  ? 

It  is  niaintained  because  none  bettor  hw  \»oer»,  or,  as  most 
people  think,  can  be  devised.  "  We  huvo,"  xay  tho  \\uoi  irans, 
"three  hundiod  and  twenty-five  n\ombo»H  in  the  Hoviso,  most  of 
them  eagor  to  sponk,  nearly  all  of  th^ju  giving  constant  atteinl 
ance.  The  bills  brought  in  are  so  numovous  that  in  our  two 
sesaiouM,  one  of  s-'ven  or  eight  month><,  the  other  of  three  months, 
not  one  twentieth  vould  be  fairly  discussed  on  second  rea<ling  or 
in  committee  of  the  Whole.  If  even  this  twentieth  were  dis- 
cussed, no  time  would  remain  for  supervision  of  the  de})artments 
of  State.  That  supervision  itself  must,  since  it  involves  the 
taking  of  evidence,  be  conducted  by  connnittees  and  not  l)y  the 
whole  House.  In  England  you  have  one  large  and  strong  com- 
mittee, viz.  tho  ministry  of  the  day,  which  undertakes  all  the 
more  important  business,  and  watches  even  the  bills  of  private 
members.  Your  House  of  Commons  could  not  work  for  a  single 
sitting  without  such  a  committee,  as  is  proved  by  the  fact  that 
when  you  are  left  for  a  little  without  a  ministry,  the  Hou»e 
adjourns.  We  cannot  have  such  a  committee,  because  no 
otKce-holder  sits  in  Congress.  Neither  can  we  organize  the 
House  under  leaders,  because  prominent  men  have  among  us 
little  authority,  since  they  are  unconnected  with  tho  executive, 
and  derive  no  title  from  the  people.^     Neither  can  we  create  a 

'  In  England  the  prime  minister  and  the  leader  of  the  Opposition  (often  an  ex- 
prime  minister)  have  been  recognized  as  leaders  not  only  by  the  candidates  who 
at  the  last  preceding  general  election  have  declared  their  willingness  to  support 
one  or  other,  but  also  by  the  rank  and  file  of  their  respective  parties.  These 
lenders  have  thus  a  sort  of  riglit  to  tlie  allegiance  of  their  followers,  though  a  right 
which  they  may  forfeit.  In  America  no  candidate  pledges  himself  to  support  a 
particular  congressional  leader.  It  would  bo  thought  unbecoming  in  him  to  do 
80.  His  allegiance  is  to  the  party,  and  his  constituents  do  not  expect  him  to 
support  any  given  person,  however  eminent. 
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ruling  committco  of  the  majority,  because  this  would  be  dislikci! 
as  an  undemocratic  and  tyrannical  institution.  Hence  our  only 
course  is  to  divide  the  unwieldy  multitude  into  small  bodies 
capable  of  dealing  vnih  particular  subjects.  Each  of  them  is  no 
doubt  powerful  in  its  own  sphere,  but  that  sphere  is  so  small 
that  no  grave  harm  can  result.  The  Acts  passed  may  not  bo  the 
best  possible ;  the  legislation  of  the  year  may  resemble  a  patch- 
work quilt,  where  each  piece  is  diU'ercnt  in  colour  and  texture 
from  the  rest.  But  as  wo  do  not  need  much  legislation,  and  as 
nearly  the  whole  field  of  ordinary  private  law  lies  outsitlo  the 
province  of  Congress,  the  mischief  is  slighter  than  you  Europeans 
expect.  If  we  made  legislation  easier,  we  might  have  too  much 
of  it ;  and  in  trying  to  give  it  the  more  definite  character  you 
suggest,  wo  might  maki  it  too  bold  and  sweeping.  Bo  our  pre- 
sent system  bad  or  good,  it  is  the  only  system  possible  under 
our  Constitution,  and  the  fact  that  it  was  not  dii'ectly  created  by 
that  instrument,  but  has  been  evolved  by  the  experience  of  a 
hundred  years,  shows  how  strong  must  bo  the  tendencies  whoso 
natural  working  has  produced  it." 
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NOTE  TO  CHAPTER  XV. 

List  of  Standinq  CoMMirrEES  of  the  House  in  the  Fiftieth 
Congress,  First  Session.     (Corrected  to  Jan.  15,  1888.) 

On  Elections  ;  Ways  and  Means ;  Appropriations ;  Judiciary ;  Banking 
and  Currency  ;  Coinage,  Weights  and  Measures ;  Commerce  ;  Rivers  and 
Harbours;  Merchant  Marine  and  Fisheries;  Agriculture;  Foreign  Alfuirs; 
Military  Affairs  ;  Naval  Affairs  ;  Post  Oflice  and  Post  Roads  ;  Public  Lands  ; 
Indian  All'airs ;  Territories ;  Railways  and  Canals ;  Manufactures ;  Mines 
and  Mining ;  Pnblic  Buildings  and  Grounds  ;  Pacific  Railroads  ;  Levees  and 
Improvements  of  the  Mississippi  River ;  Education ;  Labour ;  ]\Iilitia ; 
Patents  ;  Invalid  Pensions  ;  Pensions  ;  Claims  ;  War  Claims  ;  Private  Land 
Claims  ;  District  of  Columbia ;  Revision  of  the  Laws  ;  Expenditures  in  the 
State  Department ;  Do.,  Treasury  Department ;  Do.,  War  Department ;  Do., 
Navy  Department ;  Do.,  Post  Ollico  Departi^wnt ;  Do.,  Interior  Departmont ; 
Do.,  Department  of  Justice;  Do.,  Public  Buildings;  Rules;  Accounts; 
Mileage ;  Library  ;  Printing ;  Enrolled  Bills  ;  Reform  in  the  Civil  Service  ; 
Election  of  President,  Vice-President,  and  Representatives  ;  Eleventh  Census  ; 
Indian  Doi»redation  Claims ;  Ventilation  and  Acoustics ;  Alcoholic  Lii^uor 
Traffic. 

There  wore  also  in  Jan.  1888  seven  Select  Committees. 


CHAPTER   XVI 

CONCUESSIONAL    l.KdlSLATloX 

Lkgislation  is  more  spcciHcally  iiiul  exclusively  the  husinoss  <»f 
Congress  than  it  is  the  business  of  j^overniny  iuirlianjents  such 
as  those  of  J'^nghmd,  Fiance,  and  Italy.  Wo  must  therefore,  in 
order  to  judge  of  the  excellence  of  Congress  as  a  working  iii;ichine, 
cxaniino  the  quality  of  the  legislation  which  it  turns  out. 

Acts  of  Congress  are  of  two  kinds,  public  and  private.  Pass- 
ing by  private  acts  for  the  present,  though  they  occupy  a  large 
part  of  congressional  tiine,^  let  us  consider  public  acts.  These 
are  of  two  kinds,  those  which  deal  with  the  law  or  its  administra- 
tion, and  those  which  deal  with  finance,  that  is  to  say,  provide 
for  the  raising  and  application  of  reveiuie.  1  devote  this  chapter 
to  the  former  class,  and  the  next  to  the  latter. 

There  are  many  points  of  view  from  which  one  niny  regard 
the  work  of  legislation.  I  suggest  a  few  only,  in  respect  of 
which  the  excellence  of  the  ;vork  ni.iy  l)e  tested ;  aiul  ])roj)ose  to 
ask:  What  security  do  the  legislative  methods  and  habits  of 
Congress  oiler  for  the  attainment  of  the  following  desirable 
objects  1  viz.  : — 

1.  The  excellence  of  the  substance  of  a  bill,  i.e.  its  tendency 
to  improve  the  law  and  promote  the  })ublic  welfare. 

2.  The  excellence  of  the  form  of  a  bill,  i.e.  its  arrangement 
and  the  scientilic  precision  of  its  language. 

3.  The  harmony  and  consistency  of  an  act  with  the  other 
acts  of  the  same  session. 

4.  The  due  examination  and  sifting  in  debate  of  a  bill. 

5.  The  publicity  of  a  bill,  i.e.  the  bringing  it  to  the  knowledge 
of  the  country  at  large,  so  that  public  opinion  may  be  fully  ex- 
pressed regarding  it. 

1  Some  remarks  on  privatu  bills  will  Le  found  in  Note  A  to  this  chapter  at  the 
eud  of  this  volume. 
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G.  The  honesty  and  couriijfe  of  the  legislative  assembly  in 
rejecting  a  bill,  however  likely  to  be  poiiular,  which  their  judg- 
ment disapproves. 

7.  The  responsibility  of  some  person  or  body  of  persons  for 
the  enactment  of  a  measure,  i.e.  the  fixing  on  the  right  shoulders 
of  the  praise  for  passing  a  good,  the  blame  for  passing  a  bad,  act. 

The  criticisms  that  may  be  passed  on  American  practice  under 
the  preceding  heads  will  be  made  clearer  by  a  comparison  of 
English  practice.  Let  us  therefore  first  see  how  English  bills  and 
acts  stand  the  tests  we  are  to  apply  to  the  work  of  Congress. 

In  England  public  bills  fall  into  two  classes, — those  brought 
in  by  the  ministry  of  the  day  as  responsible  advisers  of  the 
sovereign,  and  those  brought  in  by  private  members.  In  point 
of  law  and  in  point  of  form  there  is  no  difference  between  these 
classes,  and  the  only  way  of  ascertaining  to  which  class  a  given 
bill  belongs  is  by  looking  to  see  whether  the  names  on  the  back 
of  it  are  those  of  ordinary  private  members  or  of  the  official 
servants  of  the  Crown.^  Practically  there  is  all  the  diti'erence 
in  the  world,  Ijccause  a  government  bill  has  behind  it  the  re- 
sponsibility of  the  ministry,  and  presumably  the  weight  of  the 
majority  which  keeps  the  ministry  in  office.  The  ministry  dis- 
pose of  a  half  or  more  of  the  working  time  of  the  House,  and 
have  therefore  nnich  greater  facilities  for  pushing  forward  their 
bills.  Nearly  all  the  most  important  bills,  which  involve  large 
political  issues,  are  government  bills,  so  that  the  hostile  critic 
of  a  private  member's  bill  will  sometimes  argue  that  the  House 
ought  not  to  permit  the  member  to  proceed  with  it.  because  it 
is  too  large  for  any  unofficial  hands.  This  premised,  we  may 
proceed  to  the  seven  points  above  mentioned. 

1.  In  England,  as  the  more  important  bills  are  government 
bills,  their  policy  is  sure  to  have  been  carefully  weighed.  The 
ministry  have  every  motive  for  care,  because  the  fortunes  of  a 
iirst-class  bill  are  th'^ir  own  fortunes.  If  it  is  rejected,  they  fall. 
A  specially  difficult  bill  is  usually  framed  by  a  committee  of  the 
cabinet,  and  then  debated  by  the  cabinet  as  a  whole  before  it 
appears  in  Parliament.  Minor  bills  are  settled  in  the  depart- 
ments by  the  parliamentary  head  >vath  his  stafi"  of  permanent 

^  If  a  private  member  after  bri-igiug  in  a  bill  accepts  office  under  the  Crown, 
custom  requires  that  he  should  either  induce  his  colleagues  to  take  it  up,  in  which 
case  it  becomes  a  government  bill,  or  else  relinquish  the  charge  of  it  to  .some 
private  member. 
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officials.  A  private  member  has  not  these  advantages  :  but  if  he 
is  Avise  he  submits  his  bill  before  it  is  printed  to  three  or  four 
judicious  friends,  profits  by  their  criticism,  and  obtains  a  promise 
of  their  support. 

2.  In  England,  government  bills  are  prepared  by  the  official 
government  draftsmen,  two  eminent  lawyers  with  several  assist- 
ants, who  constitute  an  office  for  this  purpose.  Private  members 
who  arc  lav/yers  often  draft  their  o\\7i  bills ;  those  who  are  not 
generally  employ  a  barrister.  The  drafting  of  government  bills 
has  much  improved  of  late  years,  and  the  faults  of  form  observ- 
able in  British  Acts  are  chiefly  due  to  amendments  made  in 
committee  of  the  whole  House,  which  are  often  prepared  and 
inserted  in  a  hurry. 

3.  The  harmony  of  one  government  bill  with  others  of  the 
same  session  is  secured  by  the  care  of  the  official  draftsmen,  as 
Av^ell  as  by  the  fact  that  all  emanate  from  one  and  the  same 
ministry.  No  such  safeguards  exist  in  the  case  of  private  mem- 
bers' bills,  but  it  is  of  course  the  duty  of  the  ministry  to  watch 
these  legislative  essays,  and  get  Parliament  to  strike  out  of  any 
one  of  them  whatever  is  inconsistent  with  another  measure  passed 
or  intended  to  be  passed  in  the  same  session. 

4.  Difficult  and  complicated  bills  which  raise  no  political 
controversy  are  sometimes  referred  to  a  select  committee,  which 
goes  through  them  and  reports  them  as  amended  to  the  House. 
They  are  afterwards  considered,  and  often  fully  debated,  first  in 
committee  of  the  Whole,  and  then  by  the  House  on  the  stage 
of  report  (i.e.  report  from  committee  of  the  Whole  to  the  House). 
Latterly  such  bills  have  begun  to  be  referred  to  what  are  called 
Grand  Committees,  i.e.  committees  of  at  least  fifty  appointed  in 
each  session  for  the  consideration  of  particular  kinds  of  business. 
Discussion  in  these  committees  replaces  the  discussion  in  com- 
mittee of  the  Whole ;  but  the  bills  come  before  the  House  on 
report  for  further  debate.  Many  bills,  however,  never  go  before 
select  or  grand  committees,  but  are  dealt  with  by  the  House 
itself  in  the  two  last-mentioned  stages.  While  measures  which 
excite  political  feeling  or  touch  any  poweiful  interest  (such  as 
that  of  landowners  or  railroads  or  liquor-dealers)  are  exhaustively 
debated,  others  may  slip  through  unobserved.  The  enormous 
pressure  of  work  and  the  prolixity  with  which  some  kinds  of 
business   are    discussed,    involve    the   hurrying    other    business 


through  with  scant  consideration. 
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5.  Except  in  the  case  of  discussions  at  unseasonable  hours, 
the  procdedinjijs  of  Parliament  are  so  far  rcjiorted  in  the  leading 
newspapers  and  ccmmented  on  hy  them  that  bills,  even  those  of 
private  members,  generally  become  known  to  those  whom  they 
may  concern.  There  is  usually  a  debate  on  the  second  reading, 
and  this  debate  attracts  notice.  Members  often  receive  from 
persons  previously  unknoAvn  to  them  suggestions  regarding 
pending  measures. 

6.  A  government  bill  is,  by  the  law  of  its  being,  exposed  to 
the  hostile  criticism  of  the  Opposition,  who  have  an  interest  in 
discrediting  the  ministry  by  disparaging  their  work.  As  respects 
private  members'  bills,  it  is  the  undoubted  duty  of  some  minister 
to  watch  them,  and  to  procure  their  amendment  or  rejection  if 
he  finds  them  faulty.  This  duty  is  discharged  less  faithfully 
than  might  be  wished,  but  perhaps  as  well  as  can  be  expected 
from  weak  human  nature,  often  tempted  to  conciliate  a  supporter 
or  an  "  interest "  by  allowing  a  measure  to  go  through  which 
ought  to  have  been  stopped.-^  Private  members  are  generally 
alei't  in  watching  one  another's  bills ;  and  the  rules  of  the  House 
of  Commons  enable  them  to  defeat  a  measure  by  objecting  to  its 
progress  at  certain  hours. 

Eesponsibility  for  everything  done  in  the  House  rests  upon 
the  ministry  of  the  day,  because  they  are  the  leaders  of  the 
majority.  If  they  allow  a  private  member  to  pass  a  1>  id  bill,  if 
they  stop  him  when  trying  to  pass  a  good  bill,  they  are  in  theory 
no  less  culpable  than  if  they  pass  a  bad  bill  of  their  own. 
Accordingly,  when  the  second  reading  of  a  measure  of  any  con- 
sequence is  moved,  it  is  the  duty  of  some  member  of  the  ministry 
to  rise,  with  as  little  delay  as  possible,  and  state  whether  the 
ministry  support  it,  or  opjoosc  it,  or  stand  neutral.  Standing 
neutral  is,  so  far  as  responsibility  to  the  country  goes,  practically 
the  same  thing  as  supporting.  The  Opposition,  as  an  organized 
body,  are  not  expected  to  express  their  opinion  on  any  bills  except 
those  of  high  political  import.  Needless  to  say,  private  mem- 
bers arc  also  held  strictly  responsible  for  the  votes  they  give, 
these  votes  being  all  recorded  and  published  next  morning.  Of 
course  both  parties  claim  praise  or  receive  blame  from  the 
country  in  respect  of  their  attitude  towards  bills  of  moment,  and 

^  Now  and  then  a  bill  passes  which  sensible  men  of  both  parties  disapprove, 
because  its  advocates  are  more  strenuous  than  its  opprnents,  and  the  notion  that 
some  popular  sentiment  favours  it  deters  either  party  from  resistance. 
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when  a  session  has  produced  few  or  feeble  Acts  the  Opposition 
charge  the  Ministry  "with  sloth  or  incompetence. 

The  rules  and  usages  I  have  described  constitute  valuable  aids 
to  legislation,  and  the  quality  of  English  and  Scottish  legislation, 
take  it  all  and  all,  is  good  ;  that  is  to  say,  the  statutes  are  such 
as  public  opinion  demands,  and  arc  Avell  dra"\vTi  for  the'  purposes 
they  aim  at.  The  chief  complaints  against  the  House  of 
Commons  as  a  legislative  body  ^  are  that  it  is  too  indulgent  to 
tediousness,  and  that,  owing  to  its  vast  and  multifarious  business, 
it  leaves  serious  questions  unsettled  till  they  have  grown  more 
serious,  and  require  remedies  more  violent  than  might  have  at 
first  sufficed. 

Let  us  now  apply  the  same  test  to  the  legislation  of  Congress. 
What  follows  refers  primarily  to  the  House,  but  is  largely  true  of 
the  Senate,  because  in  the  Senate  also  the  committees  play  an 
important  part. 

The  first  difference  which  strikes  us  between  Parliament  and 
Congress  is  that  in  neither  House  of  Congress  are  there  any 
government  bills.  All  measures  are  brought  in  by  private  mem- 
bers because  all  members  are  private.  The  nearest  approach  to 
the  government  bill  of  England  is  one  brought  in  by  a  leading 
member  of  the  majority  in  pursuance  of  a  resolution  taken  in  the 
congressional  caucus  of  that  majority.  This  seldom  happens. 
One  must  therefore  compare  the  ordinary  congressional  bill  with 
the  English  private  member's  bill  rather  than  with  a  government 
measure,  and  expect  to  find  it  marked  by  the  faults  that  mark 
the  former  class.  The  second  difference  is  that  whereas  in  Eng- 
land the  criticism  and  amendment  of  a  bill  takes  place  in  com- 
mittee of  the  Whole,  in  the  House  of  Representatives  it  takes 
place  in  a  small  committee  of  sixteen  members  or  less,  usually  of 
eleven.  In  the  Senate  also  the  committees  do  most  of  the  work, 
but  the  committee  of  the  Whole  occasionally  debates  a  bill  pretty 
fully. 

Premising  these  dissimilarities,  I  go  to  the  seven  points  before 
mentioned. 

1.  The  excellence  of  the  substance  of  a  bill  introduced  in 
Congress  depends  entirely  on  the  ■wisdom  and  care  of  its  intro- 
ducer.    He  may,  if  self-distrustful,  take  counsel  with  his  political 

^  Of  course  there  are  often  blemishes  of  detail  in  Acts  of  Parliament,  which 
might  be  removed  in  a  second  chamber,  did  England  possess  a  second  chamber  well 
qualified  for  the  duty  of  revision,  and  wishful  to  discharge  it. 
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allies  respecting  it.  But  there  is  no  security  for  its  representing 
any  oj)inion  or  knowledge  but  his  own.  It  may  aflect  the  manage- 
ment of  an  executive  department,  but  the  introducing  member 
does  not  command  departmental  information,  and  Avill,  if  the  bill 
passes,  haA'e  nothing  to  do  with  the  carrying  out  of  its  provisions. 
On  the  other  hand,  the  officials  of  the  government  cannot  submit 
bills ;  and  if  they  find  a  congressman  Avilling  to  do  so  for  them, 
must  leave  the  advocacy  and  conduct  of  the  measure  entirely  in 
his  hands. 

2.  The  drafting  of  a  measure  depends  on  the  pains  taken  and 
skill  exerted  by  its  author.  Senate  bills  are  usually  well  drafted 
because  many  senators  arc  experienced  lawyers  :  House  bills  arc 
often  crude  and  obscure.  There  does  not  exist  either  among  the 
executive  departments  or  in  connection  with  Congress,  any  legal 
office  charged  with  the  duty  of  preparing  bills,  or  of  seeing  that 
the  form  in  which  they  pass  is  technically  satisfactory. 

3.  The  only  security  for  the  consistency  of  the  various  mea- 
sures of  the  same  session  is  to  be  found  in  the  fact  that  those 
which  affect  the  same  matter  ought  to  be  referred  to  the  same 
committee.  However,  it  often  happens  that  there  are  two  or 
more  committees  whose  spheres  of  jurisdiction  overlap,  so  that 
of  two  bills  hai^.dling  cognate  matters,  one  may  go  to  Committee 
A  and  the  other  to  Committee  B.  Should  difl'erent  views  of 
policy  prevail  in  these  two  bodies,  they  may  report  to  the  House 
bills  containing  mutually  repugnant  provisions.  There  is  nothing 
except  unusual  vigilance  on  the  part  of  some  member  interested, 
to  prevent  both  bills  from  passing.  That  mischief  from  this 
cause  is  not  serious  arises  from  the  fact  that  out  of  the  multi- 
tude of  bills  introduced,  few  are  reported  and  still  fewer  become 
law. 

4.  The  function  of  a  committee  of  either  House  of  Congress 
extends  not  merely  to  the  sifting  and  amending  of  the  bills 
referred  to  it,  but  to  practically  re-drawing  them,  if  the  committee 
desires  any  legislation,  or  rejecting  them  by  omitting  to  report 
them  till  near  the  end  of  the  session  if  it  thinks  no  legislation 
needed.  Every  committee  is  in  fact  a  small  bureau  of  legislation 
for  the  matters  lying  within  its  jurisdiction.  It  has  for  this 
purpose  the  advantage  of  time,  of  the  right  to  take  evidence,  and 
of  the  fact  that  some  of  its  members  have  been  selected  from 
their  knowledge  of  or  interest  in  the  topics  it  his  to  deal  with. 
On  the  other  hand,  it  suffers  from  the  non-publication  of  its 
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dcbatos,  and  from  tho  tendency  of  all  si.iall  and  secret  bodies  to 
intrigues  and  compromisos,  compromises  in  which  general  prin- 
ciples of  policy  are  sacrificed  to  personal  feeling  or  selfish  interest. 
Bills  which  go  in  black  or  white  come  out  gray.  The  member 
who  has  introduced  a  bill  may  not  have  a  seat  on  the  committee, 
and  may  therefore  bo  unable  to  })rotoct  his  otl'spring.  Other 
members  of  the  House,  masters  of  the  subject  but  not  members 
of  the  committee,  can  only  be  heard  as  witnesses.  Although 
therefore  there  are  full  opportunities  for  the  discussion  of  the 
bill  by  the  committee,  it  often  emerges  in  an  unsatisfactory  form, 
or  is  quietly  suppressed,  because  there  is  no  impetus  of  the 
general  opinion  of  the  House  or  the  public  to  push  it  through. 
When  the  bill  comes  back  to  tho  House  the  chairman  or  other 
reporting  member  of  the  committee  generally  moves  the  previous 
question,  after  which  no  amendment  can  be  offered.  Debate 
ceases  and  the  bill  is  promptly  passed  or  lost.  In  tho  Senate 
there  is  a  better  chance  of  discussion,  for  tho  Senate,  having  more 
time  and  fewer  speakers,  can  review  to  some  real  purpose  the 
findings  of  its  committees. 

5.  As  there  is  no  debate  on  the  introduction  or  on  tho  second 
reading  of  a  bill,  the  public  is  not  necessarily  apprised  of  tho 
measures  which  are  before  Congress.  An  important  measure  is 
of  course  watched  by  the  newspapers  and  so  becomes  known  : 
minor  measures  go  unnoticed. 

6.  The  general  good-nature  of  Americans,  and  the  tendency 
of  members  of  their  legislatures  to  oblige  one  another  by  doing 
reciprocal  good  turns,  dispose  people  to  let  any  bill  go  through 
which  does  not  injure  tho  interest  of  a  party  or  of  a  person. 
Such  good-nature  counts  for  less  in  a  committee,  because  a  com- 
mittee has  its  own  views  and  gives  effect  to  them.  But  in  the 
House  there  are  foAv  views,  though  much  impatience.  Tho 
House  has  no  time  to  '.veigh  tho  merits  of  a  bill  reported  back  to 
it.  Members  have  never  heard  it  debated.  They  know  no 
more  of  what  passed  in  the  committee  than  the  report  tells 
them.  If  the  measure  is  palpably  opposed  to  their  party  tenets, 
the  majority  w^ill  reject  it :  if  no  party  question  arises  they 
usually  adopt  tho  view  of  the  committee. 

7.  What  has  been  said  already  will  have  shown  that  except  PS 
regards  bills  of  great  importance,  or  directly  involving  party 
issues,  there  can  bo  little  effective  responsibility  for  legislation. 
The  member  who  brings  in  a  bill  is  not  responsible,  because  the 
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committee  froierally  alters  his  bill.  The  committee  is  little 
observed  and  the  details  of  what  passed  within  the  four  walls  of 
its  room  are  not  published.  The  great  parties  in  the  House  arc 
but  faintly  rcsi)onsible,  because  their  leaders  are  not  bound  to 
express  an  opinion,  and  a  vote  taken  on  a  non-partisan  lull  is 
seldom  a  strict  party  vote.  Individual  members  are  no  doubt 
responsible,  and  a  member  who  votes  against  a  popular  measure, 
one  for  instance  favoured  by  the  Avorking  men,  will  suffer  for  it.^ 
But  the  responsibility  of  individuals,  most  of  them  insigniiicant, 
half  of  them  destined  to  vanish,  like  snow-flakes  in  a  river,  at  the 
next  election,  gives  little  security  to  the  people. 

The  best  defence  that  can  be  advanced  for  this  system  is  that 
it  has  been  naturally  evolved  as  a  means  of  avoiding  worse  mis- 
chiefs. It  is  really  a  plan  for  legislating  by  a  number  of  com- 
missions. Each  commission,  receiving  suggestions  in  the  shape 
of  bills,  taking  evidence  upon  them,  and  sifting  them  in  deliate, 
frames  its  measures  and  lays  them  before  the  House  in  a  shape 
which  seems  designed  to  make  am-cndment  in  details  needless,  while 
leaving  the  general  policy  to  be  accepted  or  rejected  by  a  simple 
vote  of  the  whole  body.  In  this  last  respect  the  plan  may  be 
compared  with  that  of  the  Romans  during  the  Republic,  whose 
general  assembly  of  the  people  approved  or  disapproved  of  a  bill 
as  a  Avhole,  without  power  of  amendment,  a  plan  which  had  the 
advantage  of  making  laws  clear  and  simple.  At  Rome,  however, 
bills  could  be  proposed  only  by  a  magistrate  upon  his  official  re- 
sponsibility ;  they  were  therefore  comparatively  few  and  sure  to 
be  carefully  draAvn.  The  members  of  American  legislative  com- 
missions have  no  special  training,  no  official  experience,  little 
praise  or  blame  to  look  for,  and  no  means  of  securing  that  the 
overburdened  House  vnW  ever  come  to  a  vote  on  their  proposals. 
There  is  no  more  agreement  betAveen  the  vicAvs  of  one  commis- 
sion and  another  than  Avhat  may  result  from  the  majority  in  both 
belonging  to  the  same  party.  Hence,  as  Mr.  Wilson  observes, 
"  The  legislation  of  a  session  does  not  represent  the  policy  of 
either  the  majority  or  the  minority  :  it  is  simply  an  aggregate  of 
the  bills  recommended  by  committees  composed  of  members 
from  both  sides  of  the  House,  and  it  is  knoAvn  to  be  usually  not 
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^  The  member  who  has  talren  this  course  is  the  worse  off,  because  he  rarely 
has  an  opportunity  of  explaining  by  a  speech  in  the  House  his  reason  for  his 
vote,  and  is  therefore  liable  to  the  imputation  of  having  been  "  got  at "  by  capi- 
talists. 
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the  work  of  the  majority  men  npoii  the  committees,  but  comjiro- 
misc  coMcUisious  bearing  some  shade  or  tini;;e  ot  oa(;h  of  the 
variously  coloured  opinions  and  wishes  of  the  committee  men  of 
both  parties.  Most  of  the  measures  which  orij^inate  with  the 
committees  are  framed  Avith  a  view  of  securing  their  easy  passage 
by  giving  them  as  neutral  and  inoffensive  a  character  as  is  pos- 
sible. The  manifest  object  is  to  draw  them  to  the  liking  of  all 
factions.  Henco  neither  the  failure  nor  the  success  of  any  ])olicy 
inaugurated  l)y  one  of  the  committees  can  fairly  be  charged  to 
the  account  of  either  party."  ^ 

Add  to  the  conditions  above  described  the  fact  that  the  PIousc 
in  its  few  months  of  life  has  not  time  to  donl  with  one-twentieth 
of  the  twelve  thousand  bills  which  are  thrown  upon  it,  that  it 
therefore  drops  the  enormous  majority  unconsidered,  though 
some  of  the  best  may  be  in  this  majority,  and  passes  many  of 
those  which  it  does  pass  by  a  suspension  of  the  rules  which 
leaves  everything  to  a  single  vote,^  and  the  marvel  comes  to  be, 
not  that  legislation  is  faulty,  but  that  an  intensely  practical 
people  tolerates  such  defective  machinery.  Some  reasons  may 
be  suggested  tending  to  explain  this  phenomenon. 

Legislation  is  a  difficult  business  in  all  free  countries,  and  per- 
haps more  difficult  the  more  free  the  country  is,  because  the 
discordant  voices  are  more  numerous  and  less  under  control. 
America  has  sometimes  sacrificed  practical  convenience  to  her 
dislike  to  authority. 

The  Americans  surpass  all  other  nations  in  their  power  of 
making  the  best  of  bad  conditions,  getting  the  largest  results  out 
of  scanty  materials  or  rough  methods.  Many  things  in  that 
country  work  better  than  they  ought  to  work,  so  to  speak,  or 
could  work  in  any  other  country,  because  the  people  are  shrewdly 
alert  in  minimizing  such  mischiefs  as  arise  from  their  own  haste 
or  heedlessness,  and  have  a  great  capacity  for  self-help. 

Aware  that  they  have  this  gift,  the  Americans  are  content  to 
leave  their  political  machinery  unreformed.  Persons  who  pro- 
pose comprehensive  reforms  are  suspected  as  theorists  and 
crotchet  -  mongers.  The  national  inventiveness,  active  in  the 
spheres  of  mechanics  and  money-making,  spends  little  of  its  force 
on  the  details  of  governmental  methods. 

^  Congressional  Government,  pp.  99-101. 

'  This  can  bo  done  by  a  two-thirds  vole  during  the  last  six  days  of  a  session 
and  on  the  first  and  third  Mondays  of  each  month. 
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The  want  of  legislation  on  topics  where  legislation  is  needed 
breeds  fewer  evils  than  would  follow  in  countries  like  Kngland 
or  Franco  where  Parliament  is  the  only  laAV-making  body.  The 
powers  of  Congress  are  limited  to  comparatively  few  subjects ; 
its  failures  do  not  touch  the  general  well-being  of  the  people,  nor 
the  healthy  administration  of  the  ordinary  law. 

The  faults  of  bills  passed  by  the  House  are  often  cured  by 
the  Senate,  where  discussion  is  more  leisurely  and  thorough. 
The  committee  system  produces  in  that  body  also  some  of  the 
same  flabbiness  and  colourlessness  in  bills  passed.  But  the 
blunders,  whether  in  substance  or  of  form,  of  the  one  chamber 
are  frequently  corrected  by  the  other,  and  many  bad  bills  fail 
o"vving  to  a  division  of  opinion  between  the  Houses. 

The  President's  veto  kills  oflf  some  vicious  measures.  He 
does  not  trouble  himself  about  defects  of  form ;  but  where  a  bill 
seems  to  him  opposed  to  sound  policy,  it  is  his  constitutional 
duty  to  disapprove  it,  and  to  throw  on  Congress  the  responsi- 
bility of  passing  it  "  over  his  veto "  by  a  two-thirds  vote.  A 
good  President  accepts  this  responsibility. 
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Finance  is  a  sufficiently  di^ftinct  and  important  department  of 
legislation  to  need  a  chapiter  to  itself ;  nor  does  any  legislature 
devote  a  larger  proportion  of  its  time  than  does  Congress  to  the 
consideration  of  financial  bills.  These  are  of  two  kinds  :  those 
which  raise  revemie  by  taxation,  and  those  which  direct  the 
application  of  the  public  funds  to  the  various  cxperises  of  the 
government.  At  present  Congress  raises  all  the  revenue  it 
requires  by  indirect  taxation,^  and  chiefly  by  duties  of  customs 
and  excise  ;  so  taxing  bills  are  practically  tariff  bills,  the  excise 
duties  being  comparatively  little  varied  from  year  to  year. 

The  method  of  passing  both  kinds  of  bills  is  uidiko  that  of 
most  European  countries.  In  England,  with  which,  of  course, 
America  can  be  most  easily  compared,  although  both  the  levying 
and  the  spending  of  money  are  absolutely  under  the  control  of 
the  House  of  Commons,  the  House  of  Commons  originates  no 
proposal  for  either.  It  never  either  grants  money  or  orders  the 
raising  of  money  except  at  the  request  of  the  CroAvn.  Once  a 
year  the  Chancellor  of  the  Exchequer  lays  before  it,  together 
with  a  full  statement  of  the  revenue  and  expenditure  of  the  past 
twelve  months,  estimates  of  the  expenditure  for  the  coming  twelve 
months,  and  suggestions  for  the  means  of  meeting  that  expenditure 
by  taxation  or  by  borroAving.  He  embodies  these  suggestions  in 
resolutions  on  which,  when  the  House  hi.s  accepted  them,  bills  are 
grounded  imposing  certain  taxes  or  authorizing  the  raising  of  a 
loan.  The  House  may  of  course  amend  the  bills  in  details,  but  no 
privatemember  ever  proposes  a  taxing  bill,  ^^or  it  is  no  concern  of  any 
one's  except  the  ministry  to  fill  the  public  treasury.^   The  estimates 

^  During  the  Civil  War,  direct  taxes  were  levied  ;  and  many  other  kinds  of 
taxes  besides  those  mentioned  in  the  text  have  been  imposed  at  different  times. 

-  Of  cmirse  a  private  member  may  carry  a  rf'solution  involving  additional 
expenditure  ;  but  even  this  is  at  variance  with  the  stricter  constitutional  doctrine 
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|)roj)!irt'(l  l)y  tlio  sovcnil  jultnijiistrativo  dcfKirtinonts  (Aiiiiy, 
Navy,  Oflic'o  of  Works,  Forcii:;n  Ollicc,  etc.),  and  revised  hy  tho 
Tre;isiuy,  specify  the  items  of  proi)osed  expetidituji;  witli  nmch 
partieiiliirity,  and  fill  thrco  or  more  bulky  volunics,  which  arc 
delivered  to  every  member  of  tho  House.  These  estimates  are 
debated  in  committee  of  the  whole  House,  explanations  being 
re(juired  from  the  ministers  who  represent  the  Treasury  and  tho 
several  dej)artments,  and  arc  passed  in  a  long  succession  of 
separate  votes.^  JVIembcrs  may  propose  to  reduce  any  particular 
grants,  but  not  to  increase  them  ;  no  money  is  ever  voted  for  tho 
])ublic  service  except  thut  which  tho  Crown  has  asked  for  through 
its  mirn'sters.  The  Crown  must  never  ask  for  more  than  it 
actually  needs,  and  hciico  the  ministerial  proposals  for  taxation 
are  carefully  calcuhited  to  raise  just  so  much  money  as  will 
cover  the  estimated  expenses  for  the  coming  year.  It  is  reckoned 
almost  as  great  a  fault  in  tho  finance  minister  if  ho  has  need- 
lessly overtaxed  the  people,  as  if  ho  has  so  undertaxed  them  as 
to  be  left  with  a  deficit.  If  at  the  end  of  a  year  a  substantial 
surplus  appears,  the  taxation  for  next  year  is  reduced  in  pro- 
portion, supposing  that  the  expenditure  remains  tho  same. 
Every  credit  granted  by  Parliament  expires  of  itself  at  tho  end 
of  the  financial  year. 

In  tho  United  States  the  Sccretnry  of  the  Treasury  sends 
atmunlly  to  Congress  a  report  containing  a  statement  of  the 
national  income  and  expenditure  and  of  the  condition  of  tho 
public  debt,  together  with  remarks  on  the  system  of  taxation  and 
suggestions  for  its  improvement.  Ho  also  sends  what  is  called 
his  Annual  Letter,  enclosing  the  estimates,  framed  by  tho  various 
departments,  of  the  sums  needed  for  the  public  services  of  tho 
United  States  during  tho  coming  year.  So  far  the  Secretary  is 
like  a  European  finance  minister,  except  that  he  communicates 
with  the  chamber  on  paper  instead  of  making  his  statement  and 

and  practice  ;  a  doctrine  regarded  by  tho  statesmen  of  the  last  generation  as 
extremely  valuable,  because  it  restrains  the  propensity  of  a  legislature  to  yield  to 
demands  emanating  from  sections  or  classes,  which  may  entail  heavy  and  jierhaps 
unprofitable  charges  on  the  country.  See  the  observations  of  the  First  Lord  of 
the  Treasury  in  the  House  of  Commons,  March  22,  18S6. 

^  Complaints  are  sometimes  made  that  these  votes  are  not  discussed  with 
fiufllcient  fulness  and  minuteness,  and  it  has  been  proiiosed  to  create  several  special 
standing  committees  to  examine  each  class  of  them  more  closely.  This  might 
be  a  desirable  addition.  Three  such  committees  have  recently  been  appointed. 
But  even  under  the  present  system  there  are  many  useful  financial  debates,  by 
which  some  abuses  are  checked  and  in  which  valuable  suggestions  are  made. 
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proposals  orally,  lint  here  tho  rcsemblaiico  stops.  Everything 
that  remains  in  tho  way  of  financial  legislation  is  done  solely  by 
Congress  and  its  committees,  the  executive  having  no  further 
hand  in  tho  matter. 

Tho  Imsinoss  of  raising  money  belongs  to  one  conimitteo  only, 
tho  standing  committco  of  Ways  and  Means,  consisting  of  eleven 
members.  Its  chairman  is  always  a  leading  man  in  the  party 
which  commands  a  majority  in  the  House.  This  committee 
prepares  and  reports  to  the  House  tho  bills  needed  for  imposing 
or  contiiuiing  the  various  c';stoms  duties,  excise  duties,  etc.  The 
report  of  tho  Secretary  has  been  referred  by  the  House  to  this 
committee,  but  the  latter  does  not  necessarily  base  its  bills  upon 
or  in  any  way  regard  that  report.  Neither  does  it  in  preparing 
them  start  from  an  estimate  of  the  sums  needed  to  support  the 
public  service;.  It  does  not,  because  it  cannot:  for  it  does  not 
know  what  grants  for  the  public  service  will  be  projjosed  by  the 
spending  committees,  since  the  estimates  submitted  in  tho 
Secretary's  letter  furnish  no  trustworthy  basis  for  a  guess.  It 
does  not,  for  the  further  reason  that  the  primtiry  object  of  cus- 
toms duties  has  for  many  years  past  been  not  tho  raising  of 
revenue,  but  the  protection  of  American  industries  by  subjecting 
foreign  products  to  a  very  high  tarilK  At  present  there  are 
enormous  duties  on  many  classes  of  raw  materials,  and  on  nearly 
all  classes  of  manufactured  goods,  including  even  books  and 
works  of  art.  This  tariff  brings  in  an  income  far  exceeding  the 
current  needs  of  the  government.  Nearly  two-thirds  of  the  war 
debt  having  been  paid  off,  the  fixed  charges  have  shrunk  to  one- 
third  of  what  they  were  when  the  present  tariff"  w.  s  imi)osed,  yet 
this  tariff'  remains  with  few  modifications,  and  surpluses  accumu- 
late year  after  year  in  the  national  treasury.  The  committee  of 
Ways  and  Means  has  therefore  no  motive  for  adapting  taxation 
to  expenditure.  Tho  former  will  be  always  in  excess  so  long  as 
the  protective  tariff"  stands,  and  the  protective  tariff"  stands  for 
commercial  or  political  reasons  unconnected  with  national  finance.^ 

^  Hitherto  there  has  always  been  a  means  of  getting  rid  of  surpluses  ty  paying 
off  debt ;  but  as  financiers  are  now  beginning  to  hold  that  a  certain  portion  of 
the  debt  ought  to  be  kejit  on  foot  for  banking  and  currency  purposes,  much 
discussion  has  arisen  as  to  how  the  accumulating  balance  shall  be  disjjosed  of. 
Hence  the  issues  of  conmiercial  policy,  issues  ail'ecting  the  great  manufacturing 
industries,  dwarf  questions  of  revenue  proper.  The  committee  considers  not 
which  is  the  best  and  cheapest  means  of  raising  a  given  sum,  but  how  the 
tarifl'  will  all'ect  protected  industries.     Since  there  is  uo  fear  of  a  deficit,  it  drafts 
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WluMi  tlu>  rovoiiuc  bills  como  to  bo  dobatiHl  in  conimittoc  of 
the  whole  lloiise  siinihir  causes  prevent  them  from  being 
serutini/.ed  from  the  purely  tin:uici:il  point  of  view.  Debate 
turns  on  those  items  of  the  taritl"  which  involve  ij;ain  or  loss  to 
'nHuenti;il  <j;rou[)s.  Little  inquiry  is  maile  as  to  the  amount 
needed  and  the  adaptation  of  the  bills  to  produce  that  amount  and 
no  more.  It  is  the  same  with  ways  and  means  bills  in  the 
Senate.  Comnuuiications  need  not  pass  between  the  committees 
oi  either  House  and  the  Treasury.  The  person  most  responsib'e, 
the  person  who  most  nearly  corresponds  to  an  Knglish  Chancellor 
of  the  I'lxchequer,  or  a  French  Minister  of  Finance,  is  the  chair- 
man of  the  House  committee  of  Ways  and  ]\leans.  l^ut  he 
stands  in  no  oilicial  relation  to  the  Treasury,  and  is  not  required 
to  exc'haii.<:;e  a  word  or  a  letter  with  its  stall".  Neither,  of  course, 
can  he  count  on  a  majority  in  the  House.  Though  he  is  a 
leading  man  he  is  not  a  leadei",  i.e.  he  has  no  claim  on  the  votes 
of  his  own  ])arty,  many  of  whom  may  (as  happened  to  Mv. 
Morrison  in  18815)  disapprove  of  and  cause  the  defeat  of  his  pro- 
posals. That  gentleman  was  chairman  of  the  connnittee  of  Ways 
and  Means,  ami  perhaps,  after  the  Speaker,  the  most  considerable 
person  in  the  Democratic  majority.  r>ut  he  was  beaten  in  his 
attempted  reform  of  the  tar  ill". 

The  business  of  spending  money  belongs  primarily  to  two 
standing  committees,  the  old  committee  on  Appi'opriations  and 
the  new  committee  on  Rivers  and  Harbours,  created  in  188,'^. 
The  committee  on  appropriations  starts  from,  but  does  not 
adopt,  the  estimates  sent  in  by  the  Secretary  of  the  Treasury, 
for  the  appropriation  bills  it  pre[)ares  usually  make  large  and 
often  reckless  reductions  in  these  estimates.  The  Ivivers  and 
Harbours  committee  proposes  v^irants  of  money  for  what  are  called 
"internal  improvements,"  nominally  in  aid  of  navigation,  but 
practically  in  order  to  turn  a  strea:u  of  })nblic  money  into  the 
State  t)r  States  where  each  "  im[)roveme!it  "  is  to  be  executed. 
More  money  is  wasted  in  this  way  than  vrhat  the  })arsimony  of 
the  appi  opriations  committee  can  save.  There  are  several 
committees  on  the  dei»artments,  such  as  those  on  the  navy,  the 
army,  the  judiciary.  There  is  the  committee  on  pensions,  a 
source  of    inhnite   waste. ^     Each  of  these  proposes    grants  of 

its  lulls  with  no  view  to  the  niisiuij  of  a  jiartioular  sum,  and  does  not  cure  tocal- 
culato  the  oxaol  income  the  taxes  will  iirodnee. 

i  The  expeudituro  ou  peusious  was  iu  1S87  $75,000,00(t  (.CIS.OOO.OOO). 
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monoy,  not  Knowing  nor  liooinng  wiiat  is  Doing  j)ro|)oso(i  i»y  otiior 
connnittoi'L".,  and  guidoil  by  tlio  executive  no  furtlier  than  the 
nienibois  choose.  All  the  expeiulitures  ivconinieiulccl  must  be 
mot  by  ai)i)n)i)riation  bills,  but  into  their  propriety  the  appro- 
priations connnittoe  cannot  inquire. 

Kvery  revenue  bill  must,  of  course,  come  before  the  House; 
and  the  House,  vvlutever  else  it  may  neglect,  never  neglects  the 

1 


discussion  of  taxation  and  money  grants. 


These  are  discussci 


as  fully  as  the  pressure  of  M'ork  permits,  and  ai'c  often  added  to 
by  the  insertii>n  of  fresh  items,  which  members  int,crested  in 
getting  money  voted  for  a  ])articular  pur})ose  or  locality  suggest. 
These  bills  then  go  to  the  ISenate,  which  forthwith  refers  them  to 
its  committees.  The  {Senate  committee  on  iinance  deals  with 
revenue-raising  bills ,  the  committee  on  appropriations  with 
supply  bills,  lioth  sets  then  come  before  the  whole  Senate. 
Although  it  cannot  initiate  appropriation  bills,  the  Senate  has 
long  ago  made  good  its  claim  to  ameiul  them,  and  does  so  with- 
out stint,  adding  new  items  and  »)ften  greatly  raising  the  total 
of  the  grants.  When  the  bills  go  back  to  the  House,  tiie  House 
usually  rejects  the  amomlmeuts ;  the  Senate  adheres  to  them, 
and  a  Conference  commit t(>c  is  a})jK)intod,  consisting  of  three 
senators  and  three  members  (^f  the  House,  by  which  a  compro- 
mise is  settled,  hastily  and  in  secret,  and  accepted,  generally  in 
the  last  days  of  the  session,  by  a  hard-pressed  but  reluctant 
House.  Kven  as  enlarged  by  this  conuiiittee,  the  su|)})ly  voted 
is  usually  found  inaiK'iiuate,  so  a  Deticiency  bill  is  introduced  in  the 
ft)llowing  session,  including  a  second  series  of  grants  to  the 
de})artmonts. 

The  European  reader  will  ask  how  all  this  is  or  can  bo  done 
by  Ccngrcss  without  fre(|uent  communication  from  or  to  the 
executive  government.  Thee  are  such  communications,  for  the 
ministers,  anxious  to  secure  appropriations  adetjuate  for  their 
res})eetive  dc})artments,  talk  to  the  chairmen  and  appear  before 
the  eo.nmittees  to  give  evidence  as  to  departmental  needs.  But 
in  I'ougress  itself  they  never  now  appear,  nor  does  Congress 
look  to  them  for  guidance  as  in  the  early  days  it  looked  to 
Hamilton  and  Callatin.  If  the  House  cuts  down  their  estimates 
they  turn  to  the  Senate  and  beg  it  to  restore  the  omitted  items  ; 
if  the  Senate  fail  them,  the  only  resource  left  is  a  Deticiency  bill 
in  the  next  session.  If  one  departncnt  is  so  starved  as  to  bo 
unable  to  do  its  work,  while  another  obtain^  lavish  grants  which 
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invite  jobbery  or  waste,  it  is  the  committees,  not  the  executive, 
whom  the  people  ought  to  blame.  If,  by  a  system  of  log-rolling, 
vast  sums  are  wasted  upon  useless  public  works,  no  minister  has 
any  opportunity  to  interfere,  any  right  to  protest.  A  minister 
cannot,  as  in  England,  bring  Congress  to  reason  by  a  threat  of 
resignation,  for  it  would  make  no  difference  to  Congress  if  the 
whole  cabinet  were  to  resign.^ 

What  I  have  stated  may  be  summarized  as  follows : 

There  is  practically  no  connection  between  the  policy  of 
revenue  raising  and  the  policy  of  revenue  spending,  for  these  are 
left  to  dift'erent  committees  whose  views  may  be  opjiosed,  and 
the  majority  in  the  House  has  no  recognized  leaders  to  remark 
the  discrepaticies  or  make  one  or  other  view  prevail.  In  the 
forty-ninth  CongTcss  (1885-1887)  a  strong  free-trader  was  chair- 
man of  the  tax-proposing  committee  on  Ways  and  Means,  while 
a  strong  protectionist  was  chairman  of  the  spending  committee 
on  Appropriations. 

There  is  no  relation  between  the  amount  proposed  to  be 
spent  in  any  one  year,  and  the  amount  proposed  to  be  raised. 
But  for  the  fact  that  the  high  tariff  produces  a  large  annual 
sui'i)lus,  a  financial  breakdown  would  speedily  ensue. 

The  knowledge  and  experience  of  the  permanent  officials 
either  as  regards  the  productivity  of  taxes,  and  the  incidental 
benefits  or  losses  attending  their  collection,  or  as  regards  the 
nature  of  various  kinds  of  expenditure  and  their  comparative 
utility,  can  be  turned  to  account  only  by  interrogating  these 
officials  before  the  committees.  Their  views  are  not  stated  in 
the  House  by  a  parliamentary  chief,  nor  tested  in  debate 
by  arguments  addressed  to  him  which  he  must  there  and  then 
answer. 

Little  check  exists  on  the  tendency  of  members  to  deplete 
the  public  treasury  by  securing  grants  for  their  friends  or  con- 
stituents, or  by  putting  through  financial  jobs  for  which  they 
are  to  receive  some  private  consideration.  If  either  the  majority 
of  the  committee  on  Appropriations  or  the  House  itself  suspects 
a  job,  the  grant  proposed  may  be  r 'jcctcd.  But  it  is  the  duty 
of  no  one  in  particular  to  scent  out  a  job,  and  to  defeat  it  by 
public  exposure. 

The  nation  becomes  so  puzzled  by  a  financial  policy  varying 

^  Unless  of  course  Congress  should  be  so  clo;irly  iu  the  wrong  that  the  people 
were  roused  to  vigorous  disapproval  of  its  conduct. 
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from  year  to  year,  and  controlled  by  no  responsible  leaders,  as 
to  feel  diminished  interest  in  congressional  discussions  and 
diminished  confidence  in  Congi'css.^ 

The  result  on  the  national  finance  is  unfortunate.  A 
thoughtful  American  publicist  remarks,  "  So  long  as  the  debit 
side  of  the  national  account  is  managed  by  one  set  of  men,  and 
the  credit  side  by  another  set,  both  sets  working  separately  and  in 
secret  without  public  responsibility,  and  ^v^thout  intervention  on 
the  part  of  the  executive  official  who  is  nominally  responsible ; 
so  long  as  these  sets,  being  composed  largely  of  new  men  every 
two  years,  give  no  attention  to  business  except  when  Congress  is 
in  session,  and  thus  spend  in  preparing  plans  the  whole  time 
which  ought  to  be  spent  in  public  discussion  of  plans  already 
matured,  so  that  an  immense  budget  is  rushed  through  without 
discussion  in  a  week  or  ten  days — just  so  long  the  finances  ■will 
go  from  bad  to  worse,  no  matter  by  what  name  you  call  the 
party  in  power.  No  other  nation  on  earth  attempts  such 
a  thing,  or  could  attempt  it  without  soon  coming  to  grief,  our 
salvation  thus  far  consisting  in  an  enormous  income,  Avith 
practically  no  drain  for  military  expenditure." 

It  may  be  replied  to  this  criticism  t>at  the  enormous  income, 
added  to  the  fact  that  the  tariff"  is  imposed  for  protection  rather 
than  for  revenue,  is  not  only  the  salvation  of  the  United  States 
Government  under  the  present  system,  but  also  the  cause  of  that 
system.     Were  the  tariff"  framed  ^vith  a  view  to  revenue  only, 
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^  "  Tlie  noteworthy  fact  that  even  the  most  thorough  debates  in  Congress  fail 
to  awaken  any  genuine  or  active  interest  in  the  minds  of  the  people  has  had  its 
most  striking  illustrations  in  the  course  of  our  tiuancial  legislation,  for  though 
the  discussions  which  have  taken  place  in  Congress  upon  financial  questions  have 
been  so  frequent,  so  protracted,  and  so  thorough,  engrossing  a  large  part  of  the 
time  of  the  House  on  their  every  recurrence,  they  seem  in  almost  every  instance 
to  have  made  scarcely  any  impression  upon  the  public  mind.  The  Coinage  Act 
of  1873,  by  which  silver  was  demonetized,  had  been  before  the  country  many 
years  ere  it  reached  adoption,  having  been  time  and  again  considered  by 
committees  of  Congress,  time  and  again  printed  and  discussed  in  one  shape  or 
another,  and  having  finally  gained  acceptance  apparently  by  sheer  persistence  and 
importunity.  The  Resumption  Act  of  1875,  too,  had  had  a  like  career  of  repeated 
considerations  by  committees,  repeated  printings  and  a  full  discussion  by 
Congress,  and  yet  when  the  Bland  Silver  Bill  of  1878  was  on  its  way  through  the 
mills  of  legislation,  some  of  the  most  prominent  newspapers  of  the  country 
declared  with  confidence  that  the  Resumption  Act  had  been  passed  inconsider- 
ately and  in  haste  ;  and  several  members  of  Congress  had  previously  complained 
that  the  demonetization  scheme  of  1873  had  been  pushed  surreptitiously  through 
the  courses  of  its  passage.  Congress  having  been  tricked  into  accepting  it,  doing  it 
scarcely  knew  what." — Woodrow  Wilson,  Conaressional  Government,  p.  Hi'. 
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no  higher  taxes  would  be  imposed  than  the  public  service 
required,  and  a  better  method  of  balancing  the  public  accounts 
would  follow.  This  is  true.  The  present  state  of  things  is 
evidently  exceptional.  America  is  the  only  country  in  the 
world  whose  difficulty  is  not  to  raise  money  but  to  spend  it.* 
Still,  as  our  critic  remarks,  Congress  is  contracting  lax  habits, 
and  ought  to  change  them. 

Considering  these  faults,  and  considering  that  it  is  by 
preaching  an  adoption  of  British  methods  that  the  Avisest 
American  reformers  are  trying  to  cure  the  defects  in  the 
financial  administration  of  Congress,  it  is  odd  that  English 
publicists  should  at  the  same  moment  be  suggesting  the 
American  system  as  a  model  for  imitation  by  the  House  of 
Commons.  The  present  British  plan  is  probably  open  to  the 
charge  of  not  securing  a  full  parliamentary  control  either  of  the 
expenses  or  of  the  administrative  methods  of  the  spending 
departments.  But  the  arrangements  of  Congress  seem,  so  far  as 
an  English  observer  can  judge,  less  conducive  to  economy  as 
well  as  to  efficiency  than  those  of  Parliament. 

How  comes  it,  if  all  this  be  true,  that  the  finances  of 
America  are  so  flourishing,  and  in  particular  that  the  war  debt 
has  been  paid  off  with  such  regularity  and  speed  that  from 
$3,000,000,000  (£600,000,000)  in  1865,  it  had  sunk  to  less 
than  $1,200,000,000  (£240,000,000)  in  1887  ?  Does  not  so 
brilliant  a  result  speak  of  a  continuously  wise  and  skilful 
management  of  the  national  revenue  1 

The  paying  off  of  the  debt  seems  to  be  due  to  the  follo^ving 
causes : — 

To  the  prosperity  of  the  country  which,  with  one  interval  of 
trade  depression,  has  for  twenty  years  been  developing  its  amaz- 
ing natural  resowces  so  fast  as  to  produce  an  amount  of  wealth 
which  is  not  only  greater,  but  more  widely  diffused  through  the 
population,  than  in  any  other  part  of  the  world. 

To  the  spending  habits  of  the  people,  who  allow  themselves 


^  The  Report  of  the  Secretary  of  the  Treasury  for  1887  states  the  surplus  in 
the  treasury  on  1st  Dereniber  of  that  year  at  $55,000,000,  and  estimates  the  sur- 
plus for  the  financial  year  ending  30th  June  1888  under  the  law  then  in  force  at 
$140,000,000.  For  twenty-two  years  there  have  been  surpluses,  the  smallest  of 
$2,344,000  in  1874,  the  largest  of  $145,543,000  in  1882.  The  surplus  taxation 
for  the  year  ending  30th  June  1888  was  $113,000,000.  The  total  estimated 
revenue  of  1887-88  was  $383,000,000.  The  receipts  from  customs  alone  were 
greater  by  $24,000,000  in  1887  than  in  1886. 
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luxuries  such  as  the  masses  enjoy  in  no  other  country,  and 
therefore  pay  more  than  any  other  people  in  the  way  of  indirect 
taxation.  The  fact  that  Federal  revenue  is  raised  by  duties  of 
customs  and  excise  makes  the  people  far  less  sensible  of  the 
pressure  of  taxation  than  they  would  be  did  they  pay  directly. 

To  the  absence  of  the  military  and  naval  charges  which  press 
so  heavily  on  European  states. 

To  the  maintenance  of  an  exceedingly  high  tariff  at  the 
instance  of  numerous  interested  persons  who  have  obtained  the 
public  ear  and  can  influence  Congress.  Without  expressing  any 
opinion  as  to  whether  the  policy  of  Protection  be  or  be  not 
sound,  one  may  observe  that  to  its  acceptance,  more  perhaps 
than  to  any  deliberate  conviction  that  the  debt  ought  to  be  paid 
off,  has  be^^n  duo  the  continuance  of  a  tariff  whose  huge  and 
constant  surpluses  have  enabled  the  debt  to  be  reduced. 

Europeans,  admiring  and  envying  the  rapidity  with  which 
the  war  debt  has  been  reduced,  have  been  disposed  to  credit  the 
Americans  mth  brilliant  financial  skill.  That,  however,  which 
was  really  admirable  in  the  conduct  of  the  American  people  was 
not  their  judgment  in  selecting  particular  methods  for  raising 
money,  but  their  readiness  to  submit  during  and  immediately 
after  the  war  to  unprecedentedly  heavy  taxation.  The  interests 
(real  or  supposed)  of  the  manufacturing  classes  have  caused  the 
maintenance  of  the  tariff  then  imposed ;  nature,  by  giving  the 
people  a  spending  power  which  has  rendered  the  tariff  marvel- 
lously productive,  has  done  the  rest. 

Under  the  system  of  congressional  finance  here  described 
America  wastes  millions  annually.  But  her  wealth  is  so  great, 
her  revenue  so  elastic,  that  she  is  not  sensible  of  the  loss.  She 
has  the  glorious  privilege  of  youth,  the  privilege  of  committing 
errors  without  suffering  from  their  consequences. 
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The  creation  by  the  Constitution  of  1789  of  two  chambers  in 
the  United  States,  in  place  of  the  one  chamber  which  existed 
under  the  Confederation,  has  been  usually  ascribed  by  Europeans 
to  mere  imitation  of  England ;  and  one  learned  writer  goes  so 
far  as  to  suggest  that  if  England  had  possessed  three  chambers, 
like  the  States  General  of  France,  or  four,  like  the  Diet  of 
Sweden,  a  crop  of  three-chambered  or  four-chambered  legisla- 
tures would,  in  obedience  to  the  example  of  happy  and  successful 
England,  have  sprung  up  over  the  world.  There  were,  however, 
better  reasons  than  deference  to  English  precedents  to  justify 
the  division  of  Congress  into  two  houses  and  no  more ;  and  so 
many  indubitable  instances  of  such  a  deference  may  be  quoted 
that  there  is  no  need  to  hunt  for  others.  Not  to  dwell  upon  the 
fact  that  there  were  two  chambers  in  dl  but  two^  of  the  thirteen 
original  States,  the  Convention  of  1787  had  two  solid  motives 
for  fixing  on  this  number,  a  motive  of  principle  and  theory,  a 
motive  of  immediate  expediency. 

The  chief  advantage  of  dividing  a  legislature  into  two 
branches  is  that  the  one  may  check  the  haste  and  correct  the 
mistakes  of  the  other.  This  advantage  is  purchased  at  the  price 
of  some  delay,  and  of  the  weakness  which  results  from  a  splitting 
up  of  authority.  If  a  legislature  be  constituted  of  three  or 
more  branches,  the  advantage  is  scarcely  increased,  the  delay 
and  weakness  are  immensely  aggravated.  Two  chambers  can 
be  made  to  work  together  in  a  way  almost  impossible  to  more 
than  two.  As  the  proverb  says,  "  Two's  company,  three's  none." 
If  there  be  three  chambers,  two  are  sure  to  intrigue  and  likely 
to  combine  against  the  third.     The  diflficulties  of  carrying  a 

^  Pennsylvania  and  Georgia  ;  the  former  of  which  added  a  Senate  in  1789, 
the  latter  in  1790.     See  post,  Chapter  XXXIX.  on  State  Legislatures. 
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measure  without  sacrificing  its  unity  of  principle,  of  fixing 
responsibility,  of  securing  the  watchful  attention  of  the  public, 
serious  with  two  chambers,  become  enormous  AvitL  three  or 
more. 

To  these  considerations  there  was  added  the  practical  ground 
that  the  division  of  Congress  into  two  houses  supplied  a  means 
of  settling  the  dispute  which  raged  between  the  small  and  the 
large  States.  The  latter  contended  for  a  representation  of  the 
States  in  Congress  proportioned  to  their  respective  populations, 
the  former  for  their  equal  representation  as  sovereign  common- 
wealths. Both  were  satisfied  by  the  plan  which  created  two 
chambers  in  one  of  which  the  former  principle,  in  the  other  of 
which  the  latter  principle  was  recognized.  The  country  re- 
mained a  federation  in  respect  of  the  Senate,  it  became  a  nation 
in  respect  of  the  House :  there  was  no  occasion  for  a  third 
chamber. 

The  respective  characters  of  the  two  bodies  are  wholly 
unlike  those  of  the  so-called  upper  and  lower  chambers  of 
Europe.  In  Eui'ope  there  is  always  a  difference  of  political 
complexion,  generally  resting  on  a  difi'erence  in  personal  com- 
position. There  the  upper  chamber  represents  the  aristocracy 
of  the  country,  or  the  men  of  wealth,  or  the  high  officials,  or  the 
influence  of  the  Crown  and  Court;  while  the  lower  chamber 
represents  the  multitude.  Between  the  Senate  and  the  House 
there  is  no  such  difference.  Both  equally  represent  the  people, 
the  whole  people,  and  nothing  but  the  people.  The  individual 
members  come  from  { he  same  classes  of  the  community ;  and 
though  there  are  more  rich  men  (in  proportion  to  numbers)  in 
the  Senate  than  in  the  House,  the  influence  of  capital  is  not 
markedly  greater.  Botii  have  been  formed  by  the  same  social 
influences :  and  the  social  pretensions  of  a  senator  expire  with 
his  term  of  ofiice.  Both  are  possessed  by  the  same  ideas, 
governed  by  the  same  sentiments,  equally  conscious  of  their 
dependence  on  public  opinion.  The  one  has  never  been,  like 
the  English  House  of  Commons,  a  popular  pet,  the  other  never, 
like  the  English  House  of  Lords,  a  popular  bugbear. 

What  is  perhaps  stranger,  the  two  branches  of  Congress  have 
not  exhibited  that  contrast  of  feeling  and  policy  which  might 
be  expected  from  the  different  methods  by  which  they  are  chosen. 
In  the  House  the  large  States  are  predominant :  nine  out  of 
thirty-eight  (less  than  one-fourth)  return  an  absolute  majority  of 
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the  325  representatives.  In  the  Senate  these  same  nine  States 
have  only  eighteen  members  out  of  seventy-six,  less  than  a  fourth 
of  the  whole.  In  other  words,  these  nine  States  are  more  than 
sixteen  times  as  powerful  in  the  House  as  they  are  in  the  Senate. 
But  as  the  House  has  never  been  the  organ  of  the  large  States, 
nor  prone  to  act  in  their  interest,  so  neither  has  the  Senate  been 
the  stronghold  of  the  small  States,  for  American  politics  have 
never  turned  upon  an  antagonism  between  these  two  sets  of 
commonwealths.  Questions  relating  to  States'  rights  and  the 
greater  or  less  extension  of  the  powers  of  the  national  govern- 
ment have  played  a  leading  part  in  the  history  of  the  Union. 
But  although  small  States  might  be  supposed  to  be  specially 
zealous  for  States'  rights,  the  tendency  to  uphold  them  has  been 
no  stronger  in  the  Senate  than  in  the  House.  In  one  phase  of 
the  slavery  struggle  the  Senate  happened  to  be  under  the  control 
of  the  slaveholders  while  the  House  was  not ;  and  then  of  course 
the  Senate  championed  the  sovereignty  of  the  States.  But  this 
attitude  was  purely  accidental,  and  disappeared  with  its  transi- 
tory cause. 

The  real  differences  between  the  two  bodies  have  been  indi- 
cated in  speaking  of  the  Senate.  They  are  due  to  the  smaller 
size  of  the  latter,  to  the  somewhat  superior  capacity  of  its 
members,  to  the  habits  which  its  executive  functions  form  in 
individual  senators,  and  have  formed  in  the  whole  body. 

In  Europe,  where  the  question  as  to  the  utility  of  second 
chambers  is  actively  canvassed,  two  objections  are  made  to  them, 
one  that  they  deplete  the  first  or  popular  chamber  of  able  men, 
the  other  that  they  induce  deadlocks  and  consequent  stoppage 
of  the  wheels  of  government.  On  both  arguments  light  may  be 
expected  from  American  experience. 

Although  the  Senate  does  draw  off  from  the  House  many  of 
its  ablest  men,  it  is  not  clear,  paradoxical  as  the  observation  may 
appear,  that  the  House  would  be  much  the  better  for  retaining 
those  men.  The  faults  of  the  House  are  mainly  due,  not  to 
want  of  talent  among  individuals,  but  to  its  defective  methods, 
and  especially  to  the  absence  of  leadership.  These  are  faults 
which  the  addition  of  twenty  or  thirty  able  men  would  not  cure. 
Some  of  the  committees  would  be  stronger,  and  so  far  the  work 
would  be  better  done.  But  the  House  as  a  whole  would  not 
(assuming  its  rules  and  usages  to  remain  what  they  are  now)  be 
distinctly  a  greater  power  in  the  country.     On  the  other  hand, 
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the  merits  of  the  Senate  are  hirgely  due  to  the  fact  that  it  trains 
to  higher  ctKciency  the  ability  which  it  has  drawn  from  the 
House,  and  gives  that  ability  a  sphere  in  which  it  can  develop 
^vith  better  results.  Were  the  Senate  and  the  House  thro\vii 
into  one,  the  country  would  lose  more,  I  think  much  more,  by 
losing  the  Senate  than  it  would  gain  by  improving  the  House, 
for  the  united  body  would  have  the  qualities  of  the  House  and 
not  those  of  the  Senate. 

Collisions  between  the  two  Houses  are  frequent.  Each  is 
jealous  and  combative.  Each  is  prone  to  alter  the  bills  that 
come  from  the  other ;  and  the  Senate  in  particular  knocks  about 
remorselessly  those  favourite  children  of  the  House,  the  appro- 
priation bills.  The  fact  that  -^ne  House  has  passed  a  bill  goes 
but  a  little  way  in  inducing  tne  other  to  pass  it ;  the  Senate 
would  reject  twenty  House  bills  as  readily  as  one.  Deadlocks, 
however,  disagreements  over  serious  issues  which  stop  the 
machinery  of  administration,  are  not  common.  They  rarely 
cause  excitement  or  alarm  outside  Washington,  because  the 
country,  remem.bering  previous  instances,  feels  sure  they  will 
be  adjusted,  and  knows  that  either  House  would  yield  were  it 
unmistakably  condemned  by  public  opinion.  The  executive 
government  goes  on  undisturbed,  and  the  worst  that  can  happen 
is  the  loss  of  a  bill  Avhich  may  be  passed  four  months  later. 
Even  as  between  the  two  bodies  there  is  no  great  bitterness  in 
these  conflicts,  because  the  causes  of  quarrel  do  not  lie  deep. 
Sometimes  it  is  self-esteem  that  is  involved,  the  sensitive  self- 
esteem  of  an  assembly.  Sometimes  one  or  other  House  is  play- 
ing for  a  party  advantage.  That  intensity  which  in  the  similar 
contests  of  Europe  arises  from  class  feeling  is  absent,  because 
there  is  no  class  distinction  between  the  two  American  chambers. 
Thus  the  country  seems  to  be  watching  a  fencing  match  rather 
than  a  combat  a  outrance. 

I  dwell  upon  this  substantial  identity  of  character  in  the 
Senate  and  the  House  because  it  explains  the  fact,  surprising  to 
a  European,  that  two  perfectly  co-ordinate  authorities,  neither 
of  which  has  any  more  right  than  its  rival  to  claim  to  speak  for 
the  whole  nation,  manage  to  get  along  together.  Their  quarrels 
are  professional  and  personal  rather  than  conflicts  of  adverse 
principles.  The  two  bodies  are  not  hostile  elements  in  the 
nation,  striving  for  supremacy,  but  servants  of  the  same  master, 
whose  word  of  rebuke  will  quieten  them. 
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It  must,  however,  be  also  remembered  that  in  such  countries 
as  England,  France,  and  Italy,  the  popular  chamber  stando  in 
very  close  relation  with  the  executive  government,  which  it  has 
virtually  installed  and  which  it  supports.  A  conflict  between 
the  two  chambers  in  such  countries  is  therefore  a  conflict  to 
which  the  executive  is  a  party,  involving  issues  which  may  be  of 
the  extremest  urgency;  and  this  naturally  intensifies  the  struggle. 
For  the  House  of  Lords  in  England  or  the  Senate  in  Italy  to 
resist  a  demand  for  legislation  made  by  the  ministrv,  who  are 
responsible  for  the  defence  and  peace  of  the  country,  and  backed 
by  the  representative  House,  is  a  more  serious  matter  than 
almost  any  collision  between  the  Senate  and  the  House  can  be 
in  America.  1 

The  United  States  is  the  only  great  country  in  the  world  in 
which  the  two  Houses  are  really  equal  and  co-ordinate.  Such  a 
system  could  hardly  work,  and  therefore  could  not  last,  if  the 
executive  were  the  creature  of  either  or  of  both,  nor  unless  both 
were  in  close  touch  with  the  sovereign  people. 

When  each  chamber  persists  in  its  own  view,  the  regular  pro- 
ceeding is  to  appoint  a  committee  of  conference,  consisting  of 
three  members  of  the  Senate  and  three  of  the  House.  These  six 
meet  in  secret,  and  generally  settle  matters  by  a  compromise, 
which  enables  each  side  to  retire  Avith  honour.  When  appro- 
priations are  involved,  a  sum  intermediate  between  the  smaller 
one  which  the  House  proposes  to  grant  and  the  larger  one  desired 
by  the  Ser  tte  is  adopted.  If  no  compromise  can  be  arranged, 
the  conflict  continues  till  one  side  yields  or  it  ends  by  an  ad- 
journment, which  of  course  involves  the  failure  of  the  measure 
disagreed  upon.  The  House  at  one  time  tried  to  coerce  the 
Senate  into  submission  by  adding  "  riders,"  as  they  are  called, 
to  appropriation  bills,  i.e.  annexing  or  "  tacking "  (to  use  the 
English  expression)  pieces  of  general  legislation  to  bills  granting 
sums  of  money.  This  puts  the  Senate  in  the  dilemma  of  either 
accepting  the  unwelcome  rider,  or  rejecting  the  whole  bill,  and 
thereby  withholding  from  the  executive  the  funds  it  needs.  This 
happened  in  1855  and  1856.  However,  the  Senate  stood  firm, 
and  the  House  gave  way.     The  device  had  previously  been 


^  Of  course  a  case  may  be  imagined  in  which  the  President  should  ask  for 
legislation,  as  Lincoln  did  during  the  war,  and  one  House  of  Congress  should 
grant,  the  other  refuse,  the  Acts  demanded.  But  such  cases  are  less  likely  to 
occur  in  America  than  in  Europe  under  the  Cabinet  system. 
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attempted  (in  1849)  by  the  Senate  in  tacking  a  pro-slavery 
provision  to  an  appropriation  bill  which  it  was  returning  to  the 
House,  and  it  was  revived  by  both  Houses  against  President 
Andrew  Johnson  in  18G7. 

In  a  contest  the  Senate  usually,  thougli  not  invariably,  gets 
the  better  of  the  House.  It  is  smaller,  and  can  therefore  more 
easily  keep  its  majoritj  together;  its  members  are  more  ex- 
perienced ;  and  it  has  the  great  advantage  of  being  permanent, 
whereas  the  House  is  a  transient  body.  The  Senate  can  hold 
out,  because  if  it  does  not  get  its  way  at  once  against  the  House, 
it  may  do  so  when  a  new  House  comes  up  to  Washington.  The 
House  cannot  afford  to  Avait,  because  the  hour  of  its  o^vn  dissolu- 
tion is  at  hand.  Besides,  while  the  House  does  not  know  the 
Senate  from  inside,  the  Senate,  many  of  whose  members  have 
sat  in  the  House,  knows  all  the  "ins  and  outs"  of  its  rival,  can 
gauge  its  strength  and  play  upon  its  weakness. 
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CHAPTER  XIX 

GENERAL  OBSERVATIONS  ON  CONGRESS 

After  this  inquiry  into  tho  composition  and  working  of  each 
branch  of  Congress,  it  remains  for  mo  to  make  some  observations 
which  apply  to  both  Houses,  and  which  may  tend  to  indicate 
the  features  that  distinguish  them  from  the  representative 
assemblies  of  Europe,  Tho  English  reader  must  bear  in  mind 
three  points  which,  in  following  tho  details  of  the  last  few 
chapters,  ho  may  have  forgotten.  The  first  is  that  Congress  is 
not  like  tho  Parliaments  of  England,  France,  and  Italy,  a 
sovereign  assembly,  but  is  subject  to  tho  Constitution,  which 
only  the  people  can  change.  The  second  is,  that  it  neither 
api)oints  nor  dismisses  the  executive  government,  which  springs 
directly  from  popular  election.  The  third  is,  that  its  sphere  of 
legislative  action  is  limited  by  the  existence  of  thirty-eight 
governments  in  the  several  States,  whose  authority  is  just  as 
well  based  as  its  own,  and  cannot  be  curtailed  by  it. 

I.  The  choice  of  members  of  Congress  is  locally  limited  by 
law  and  by  custom.  Under  the  Constitution  every  representati  /e 
and  every  senator  must  when  elected  be  an  inhabitant  of  the 
State  whence  he  is  elected.  Moreover,  State  law  has  in  many 
and  custom  practically  in  all  States,  established  that  a  repre- 
sentative mUK  0  bo  resident  in  the  congressional  district  which 
elects  him.i  The  only  exceptions  to  this  practice  occur  in  large 
cities  where  occasionally  a  man  is  chosen  who  lives  in  a  different 
district  of  the  city  from  that  which  returns  him ;  but  such  ex- 
ceptions are  extremely  rare.     This  restriction  surprises  a  Euro- 

^  The  best  legal  authorities  hold  that  a  provision  of  this  kind  is  invalid,  because 
State  law  has  no  power  to  narrow  the  (jualifications  for  a  Federal  representative 
prescribed  by  the  Constitution  of  the  United  States.  And  Congress  would  pro- 
bably so  hold  if  the  question  arose  in  a  case  brought  before  it  as  to  a  disputed 
election.  So  far  aa  I  have  been  able  to  ascertain,  the  point  has  never  arisen  for 
determination. 
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pean,  who  thinks  it  mast  bo  found  hi;;h1y  inconvenient  both  to 
candiduLcs,  as  restricting  their  field  of  choice  in  lookin<^  for  a 
constituency,  and  to  constituencies,  as^exchiding  persons,  however 
eminent,  who  do  not  reside  in  their  midst.  To  Americans, 
however,  it  seems  so  obviously  reasonable  that  I  found  very  few 
persons,  even  in  the  best  educated  classes,  who  would  admit  its 
policy  to  be  disputable.  In  what  are  we  to  seek  the  causes  of 
this  opinion  ? 

Firstly.  In  the  existence  of  States,  originally  separate  poli- 
tical conmiunities,  still  for  many  purposes  independent,  and 
accustomed  to  consider  the  inhabitant  of  another  State  as  almost 
a  foreigner.  A  New  Yorker,  Pennsylvanians  would  say,  owes 
allegiance  to  New  York ;  he  cannot  feel  and  think  as  a  citizen 
of  Pennsylvania,  and  cannot  therefore  properly  represent  Penn- 
sylvanian  interests.  This  sentiment  has  spread  by  a  sort  of 
sympathy,  this  reasoning  has  been  applied  by  a  sort  of  analogy, 
to  the  counties,  the  cities,  the  electoral  districts  of  the  State 
itself.  State  feeling  has  fostered  local  feeling;  the  locality 
deems  no  man  a  fit  representative  who  has  not  by  residence  in 
its  limits,  and  by  making  it  his  political  home,  the  place  where 
ho  exercises  his  civic  rights,  become  soaked  with  its  own  local 
sentiment. 

Secondly.  Much  of  the  interest  felt  in  the  proceedings  of 
Congress  relates  to  the  raising  and  spending  of  money.  Changes 
in  the  tariff  may  affect  the  industries  of  a  locality ;  or  a  locality 
may  petition  for  an  appropriation  of  public  funds  to  some  local 
public  work,  the  making  of  a  harbour,  or  the  improvement  of  the 
navigation  of  a  river.  In  both  cases  it  is  thought  that  no  one 
but  an  inhabitant  can  duly  comprehend  the  needs  or  zealously 
advocate  the  demands  of  a  neighbourhood. 

Thirdly.  Inasmuch  as  no  high  qualities  of  statesmanship  arc 
expected  from  a  congressman,  a  district  would  think  it  a  slur  to 
be  told  that  it  ought  to  look  beyond  its  own  borders  for  a  repre- 
sentative ;  and  as  the  post  is  a  paid  one,  the  people  feel  that  a 
good  thing  ought  to  be  kept  for  one  of  themselves  rather  than 
thrown  away  on  a  stranger.  It  is  by  local  political  work,  organ- 
izing, canvassing,  and  haranguing,  that  a  party  is  kept  going : 
and  this  work  must  be  rewarded. 

A  perusal  of  the  chapter  of  the  Federalist,  which  argues  that 
one  representative  for  30,000  inhabitants  will  sufficiently  satisfy 
republican  needs,  suggests  another  reflection.     The  writer  refers 
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to  some  who  held  a  numerous  representation  to  be  a  democratic 
institution,  because  it  enabled  every  small  district  to  make  its 
voice  heard  in  the  national , Congress.  Such  representation  then 
existed  in  the  State  legislatures.  Evidently  the  habits  of  the 
people  were  formed  by  these  State  legislatures,  in  which  it  was  a 
matter  of  course  that  the  people  of  each  township  or  city  sent 
one  of  themselves  to  the  assembly  of  the  State.  When  they 
came  to  return  members  to  Congress,  they  followed  the  same 
practice.  A  stranger  had  no  means  of  making  himself  known  to 
them  and  would  not  think  of  offering  himself.  That  the  habits 
of  England  are  difterent  may  be  due,  so  far  as  the  eighteenth 
century  ib  concerned,  to  the  practice  of  borough-mongering,  under 
which  candidates  unconnected  with  the  place  were  sent  down  by 
some  influential  person,  or  bought  the  seat  from  the  corrupt  cor- 
poration or  the  limited  body  of  freemen.  Thus  the  notion  that 
a  stranger  might  do  well  enough  for  a  borough  grew  up,  while  in 
counties  it  remained,  till  1885,  a  maxim  that  a  candidate  ought 
to  o^vn  land  in  the  county^ — the  old  law  required  a  freehold 
qualification  somewhere — or  ought  to  live  in,  or  ought  at  the 
very  least  (as  I  once  heard  a  candidate,  whose  house  lay  just  out- 
side the  county  for  which  he  Avas  standing,  allege  on  his  own 
behalf)  to  look  into  the  county  from  his  windoiv  while  shaving 
in  the  morning.^     The  English  practice  might  thus  seem  to  be  an 

^  The  old  law  (9  Anne,  c.  5)  required  all  members  to  possess  a  freehold  qualifi- 
cation somewhere.  All  property  qualifications  were  abolished  by  statute  in  1858. 
'  -  The  English  habit  of  allowing  a  man  to  stand  for  a  place  with  which  he  is 
personally  unconnected  would  doubtless  be  favoured  by  the  fact  that  many  min- 
isters are  necessarily  members  of  the  House  of  Commons.  The  inconvenience  of 
excluding  a  man  from  the  service  of  the  nution  because  he  could  not  secure  his 
return  in  the  place  of  his  residence  would  b'-  unendurable.  No  such  reason  exists 
iu  >  merioa,  because  ministers  cannot  be  members  of  Congress.  In  France,  Ger- 
many, and  Italy  the  practice  seems  tu  resemble  that  of  England,  i.e.  many  mem- 
bers sit  for  places  where  they  do  not  reside,  though  of  course  a  candidate  residing 
iu  the  place  he  stands  for  has  a  certain  advantage. 

It  is  remarkable  that  the  original  English  practice  required  the  member  to  be 
a  resident  of  the  county  or  borough  which  returned  him  to  Parliament.  This  is 
said  to  be  a  requirement  at  common  law  (witness  the  words  "de  comitatu  tuo'' 
in  the  writ  for  the  election  addressed  to  the  sheriff)  ;  and  was  expressly  enacted 
by  the  statute  1  Henry  V.  cap.  1.  But  already  in  the  time  of  Elizabeth  the 
requir>'ment  was  not  enforced  ;  and  in  1681  Lord  Chief- Justice  Pemberton  ruled 
that  "little  regard  was  to  be  had  to  that  ancient  statute  1  Henry  V.  forasmuch 
as  coniniou  practice  hath  been  ever  since  to  the  contrary."  The  statute  was 
repealed  by  14  Geo.  HI.  cap  50. — See  Anson,  Law  and  Ctisiom  of  the  Constitu- 
tion, vol.  i.  p.  83  ;  Stubbs,  Constit.  Hist.,  vol.  iii.  p.  424.  Dr.  Stubbs  observes 
that  the  object  of  requiring  residence  iu  early  times  was  to  secure  "  that  the  House 
of  Commons  should  be  a  really  representative  body."     Mr.  Hearn  {Govermnent  of 
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exception  due  to  special  causes,  and  the  American  practice  that 
which  is  natural  to  a  free  country,  where  local  self-government  is 
fully  developed  and  rooted  in  the  habits  of  the  people.  It  is 
from  their  local  government  that  the  political  ideas  of  the  Ameri- 
can people  have  been  formed :  and  they  have  applied  to  their 
State  assemblies  and  their  national  assembly  the  customs  which 
grew  up  in  the  smaller  area.^ 

These  are  the  best  explanations  I  can  give  of  a  phenomenon 
which  strikes  Europeans  all  the  more  because  it  exists  among  a 
population  more  unsettled  and  migratory  than  any  in  the  Old 
World.  But  they  leave  me  still  surprised  at  this  strength  of 
local  feeling,  a  feeling  not  less  marked  in  the  new  regions  of  the 
Far  West  than  in  the  venerable  commonwealths  of  Massachusetts 
and  Virginia.  The  most  significant  fact  about  the  practice  in 
America  is  that  one  seldom  hears  it  there  commented  on  as  a 
defect  of  the  political  system.  Fierce  as  is  the  light  of  criticism 
which  beats  upon  every  part  of  that  system,  this  point,  which  at 
once  strikes  the  European  as  specially  weak,  remains  uncensured, 
because  assumed  to  be  part  of  the  order  of  nature. 

Its  results  are  unfortunate.  So  far  as  the  restriction  to 
residents  in  a  State  is  concerned  it  is  intelligible.  The  senator 
was — to  some  extent  is  still — a  sort  of  ambassador  from  his 
State.  He  is  chosen  t^  the  legislature  or  collective  authority  of 
his  State.  He  cannot  well  be  a  citizen  of  one  State  and  repre- 
sent another.  Even  a  representative  in  the  House  from  one 
State  who  lived  in  another  might  be  perplexed  by  a  divided 
allegiance,  though  there  are  groups  of  States,  such  as  those  of  the 
north-west,  whose  great  industrial  interests  are  substantially  the 
same.  But  what  reason  can  there  be  for  preventing  a  man  resi- 
dent in  one  part  of  a  State  from  representing  another  part,  a 

England)  suggests  that  the  requirement  had  to  be  dropped  because  it  was  hard  to 
find  country  gentlemen  (or  indeed  burgesses)  possessing  the  legal  knowledge  and 
statesmanship  which  the  constitutional  struggles  of  the  sixteenth  and  seventeenth 
centuries  demanded. 

^  When  President  Garfield  wns  one  of  the  leaders  of  the  House  of  Representa- 
tives it  happened  that  his  rotnru  tor  the  district  in  which  he  resided  became 
doubtful,  owing  to  the  strength  of  the  Democratic  p<arty  there.  One  of  his 
friends  (to  whom  I  owe  the  anecdote j,  rnxious  to  make  sure  that  he  should  some- 
liow  be  returned  to  the  House,  went.into  the  adjoining  district  to  sound  the  Repub- 
lican voters  there  as  to  the  propriety  of  running  Mr.  Garfield  for  their  constituency. 
They  laughed  at  the  notion,  "  Why,  he  don't  live  in  our  deestrict."  I  havo  heard 
of  a  case  in  which  a  member  of  Congress  having  after  hia  election  gone  to  live  in  a 
neighbouring  district,  was  thereupon  compelled  by  the  pressure  of  public  opinior. 
to  resign  his  seat. 
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Philadelphian,  for  instance,  from  being  returned  for  Pittsburg,  or 
a  Bostonian  for  Lenox  in  the  west  of  Massachusetts  ?  In  Eng- 
land it  is  not  found  that  a  member  is  less  active  or  successful  in 
urging  the  local  interests  of  his  constituency  because  he  does  not 
live  there.  He  is  often  more  successful,  because  more  personally 
influential  or  persuasive  than  any  resident  whom  the  constituency 
could  supply ;  and  in  case  of  a  conflict  of  interests  he  always  feels 
his  efforts  to  be  owing  first  to  his  constituents,  and  not  to  the 
place  in  which  he  happens  to  reside. 

The  mischief  is  twofold.  Inferior  men  are  return  3d,  because 
there  are  many  parts  of  the  country  which  do  not  grow  states- 
men, where  nobody,  or  at  any  rate  nobody  desiring  to  enter  Con- 
gress, is  to  be  found  above  a  moderate  level  of  political  capacity. 
And  men  of  marked  ability  and  zeal  are  prevented  from  forcing 
their  way  in.  Such  men  are  produced  chiefly  in  the  great  cities 
of  the  oldci-  States.  There  is  not  room  enough  there  for  nearly 
all  of  them,  but  no  other  doors  to  Congress  are  open.  Boston, 
New  York,  Philadelphia,  Baltimore,  could  furnish  six  or  eight 
times  as  many  good  members  as  there  are  seats  in  these  cities. 
As  such  men  cannot  enter  from  their  place  of  residence,  they  do 
not  enter  at  all,  and  the  nation  is  deprived  of  the  benefit  of  their 
services.  Careers  are  moreover  interrupted.  A  promising  poli- 
tician may  lose  his  seat  in  his  own  district  through  some  fluctua- 
tion of  opinion,  or  perhaps  because  he  has  offended  the  local 
wire-pullers  by  too  much  independence.  Since  he  cannot  find  a 
r;eat  elsewhere,  as  would  happen  in  England,  he  is  stranded ;  his 
political  life  is  r^  ised,  while  other  young  men  inclined  to  inde- 
pendence take  warning  from  his  fate.  Changes  in  the  State 
laws  would  not  remove  the  evil,  for  the  habit  of  choosing  none 
but  local  men  is  rooted  so  deeply  that  it  would  probably  long 
survive  the  abolition  of  a  restrictive  law,  and  it  is  just  as  strong 
in  States  where  no  such  law  exists.^ 

II.  Every  senator  and  representative  receives  a  salary  at 
present  fixed  at  $5000  (£1000)  per  annum,  besides  an  allowance 
(called  mileage)  of  20  cents  (lOd.)  per  mile  for  travelling  ex- 
penses to  and  from  Washington,  and  $125  (£25)  for  stationery. 
The  salary  is  looked  upon  as  a  matter  of  course.  It  was  not 
introduced  for  the  sake  of  enabling  working  men  to  be  returned 

^  In  Maryland,  a  State  almost  divided  into  two  parts  by  Chesapeake  Bay,  it 
is  the  invariable  practice  that  one  of  the  two  senators  should  be  chosen  from  the 
residents  east  of  the  bay,  the  other  from  those  of  the  western  shore. 
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as  members,  but  on  the  general  theory  that  all  public  work  ought 
to  be  paid  for.^  The  reasons  for  it  are  stronger  than  in  England 
or  France,  because  the  distance  to  Washington  from  most  parts 
of  the  United  States  is  so  great,  and  the  attenc^ance  required 
there  so  continuous,  that  a  man  cannot  attend  to  his  profession 
or  business  while  sitting  in  Congress.  If  he  loses  his  livelihood 
in  serving  the  community,  the  community  ought  to  compensate 
him,  not  to  add  that  the  class  of  persons  whose  private  means 
put  them  above  the  need  of  a  lucrative  calling,  or  of  compensa- 
tion for  interrupting  it,  is  comparatively  small  even  now,  and 
hardly  existed  when  the  Constitution  was  framed.  Cynics 
defend  the  payment  of  congressmen  on  another  ground,  viz.  that 
"they  would  steal  worse  if  they  didn't  get  it,"  and  would  make 
politics,  as  Napoleon  made  war,  support  itself.  Be  the  thing  bad 
or  good,  it  is  at  any  rate  necessary,  so  that  no  one  talks  of 
abolishing  it.  For  that  reason  its  existence  furnishes  no  argu- 
ment for  its  introduction  into  a  small  country  with  a  large 
leisured  and  wealthy  class.  In  fact,  the  conditions  of  European 
countries  are  so  different  from  those  of  America  that  one  must 
not  cite  American  experience  either  for  or  against  the  remunera- 
tion of  legislative  work.  I  do  not  believe  that  the  practice  works 
ill  by  preventing  good  men  from  entering  politics,  for  they  feel 
no  more  delicacy  in  accepting  their  $5000  than  an  English  duke 
does  in  drawing  his  salary  as  a  secretary  of  state.  It  may 
strengthen  the  tendency  of  members  to  regard  themselves  as 
mere  delegates,  but  that  tendency  has  other  and  deeper  roots. 
It  contributes  to  keep  up  a  class  of  professional  politicians,  for 
the  salary,  though  small  in  comparison  with  the  incomes  earned 
by  successful  merchants  or  lawyers,  is  a  prize  to  men  of  the  class 
whence  professional  politicians  mostly  come.  But  those  English 
writers  who  describe  it  as  the  formative  cause  of  that  class  are 
mistaken.  That  class  would  have  existed  had  members  not 
been  paid,  would  continue  to  exist  if  payment  were  withdrawn. 
On  the  other  hand,  the  benefit  which  the  English  advocates  of 
paid  legislators  dilate  on,  viz.  the  introduction  of  a  large 
number  of  representative  working  men,  has  hitherto  been  little 
desired  and  no^vise  secured.  Few  such  persons  appear  as 
candidates   in  Ajnerica,   and  until   recently  the  working  class 
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^  Benjamin  Franklin  argued  strongly  in  the  Convention  of  1787  against  this 
theory,  but  found  little  support.  See  his  remarkable  speech  in  Mr.  John  Bige- 
low's  Life  of  Franklin,  vol.  iii.  p.  389. 
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has  not  deemed  itself,  nor  acted  as,  a  distinct  body  Avith  special 
interests.^ 

In  1873  Congress  passed  an  act  increasing  many  official 
salaries,  and  among  others  those  of  senators  and  representatives, 
which  it  raised  from  $5000  to  $7500  (£1500).  All  the  in- 
creases were  to  take  effect  for  the  future  only,  except  that  of 
congressional  salaries,  which  was  made  retroactive.  This  un- 
blushing appropriation  by  Congress  of  nearly  $200,000  to  them- 
selves roused  so  much  indignation  that  the  act,  except  with 
relation  to  the  salaries  of  Federal  judges,  was  repealed  by  the 
next  Congress.     It  is  kno^vn  as  the  "back-pay  grab." 

III.  A  congressman's  tenure  of  his  place  is  usually  short. 
Senators  are  sometimes  returned  for  two,  three,  or  even  four 
successive  terms  by  the  legislatures  of  their  States,  although  it 
may  befall  even  the  best  of  them  to  be  thrown  out  by  a  change 
in  the  balance  of  parties,  or  by  the  intrigues  of  an  opponent. 
But  a  member  of  the  House  can  seldom  feel  safe  in  the  saddle. 
If  he  is  so  eminent  as  to  be  necessary  to  his  party,  or  if  he  main- 
tains intimate  relations  with  the  leading  local  wire-pullers  of  his 
district,  he  may  iii  the  eastern,  middle,  and  southern  States  hold 
his  ground  for  three  or  four  Congresses,  i.e.  for  six  or  eight 
years.  Very  few  do  more  than  this.  In  the  West  a  member  is 
extremely  lucky  if  he  does  even  this.  Out  there  a  seat  is 
regarded  as  a  good  thing  which  ought  to  go  round.  It  has  a 
salary.  It  sends  a  man,  free  of  expense,  for  two  winters  and 
springs  to  Washington  and  lets  him  see  something  of  the  fine 
world  there,  where  he  rubs  shoulders  with  ambassadors  from 
Europe.  Local  leaders  cast  sheep's  eyes  at  ^he  seat,  and  make 
more  or  lees  open  bargains  between  themselves  as  to  the  order  in 
which  they  shall  enjoy  it.  So  far  from  its  being,  as  in  England, 
a  reason  for  re-electing  a  man  that  he  has  been  a  member 
already,  it  is  a  reason  for  passing  him  by,  and  giving  somebody 
else  a  turn.  Kotation  in  office,  dear  to  the  Democrats  of  Jeffer- 
son's school  a  century  ago,  still  charms  the  less  educated,  who  see 
in  it  a  recognition  of  equality,  and  have  no  sense  of  the  value  of 

^  In  Victoria  (Australia)  members  of  the  popular  house  receive  a  salary  of 
£300  a  year.  I  understand  that  this  has  had  so  far  no  considerable  efifect  in 
enabling  working  men  to  entCi  the  assembly.  In  Australia,  however,  a  repre- 
sentative seems  to  be  expected  to  subscribe  to  local  objects  within  his  constituency, 
which  is  not  the  case  in  America,  and  is  every  day  less  the  case  in  England.  In 
France  and  Germany  representatives  are  paid.  In  Italy  they  receive  no  salary, 
but  a  free  pass  over  the  railroads. 
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special  knowledge  or  training.  They  like  it  for  the  same  reason 
that  the  democrats  of  Athens  liked  the  choice  of  magistrates  hy 
lot.  It  is  a  recognition  and  application  of  equality.  An  anihi- 
tious  congressman  is  therefore  forced  to  think  day  and  night  of 
his  re-nomination,  and  to  secure  it  not  only  by  procuring,  if  he 
can,  grants  from  the  Federal  treasury  for  loca-1  purposes,  and 
places  for  the  relatives  and  fi-iends  of  the  local  wire-pullers  who 
control  the  nominating  conventions,  but  also  by  sedulously 
"  nursing  "  the  constituency  during  the  vacations.  No  habit  could 
more  effectually  discourage  noble  ambition  or  check  the  growth 
of  a  class  of  accomplished  statesmen.  There  are  few  walks  of  life 
in  which  experience  counts  for  more  than  it  docs  in  parliamentary 
politics.  It  is  an  education  in  itself,  an  education  in  Avhich  the 
quick-witted  western  American  would  make  rapid  progress  were 
he  suifered  to  remain  long  enough  at  Washington.  At  present  he 
is  not  suffered,  for,  ,is  observed  above,  nearly  one  half  of  each 
successive  house  consists  of  new  men,  while  the  old  members  are 
too  much  harassed  by  the  trouble  of  procuring  their  re-election 
to  have  time  or  motive  for  the  serious  study  of  political  problems. 
This  is  what  comes  of  the  doctrine  that  a  member  ought  to  be 
absolutely  dependent  on  his  constituents,  and  of  the  notion  that 
politics  is  neither  a  science,  nor  an  art,  nor  even  an  occupation, 
like  farming  or  store-keeping,  in  which  one  learns  by  experience, 
but  a  thing  which  comes  by  nature,  and  for  which  one  man  of 
common  sense  is  as  fit  as  another. 

IV.  The  last-mentioned  evil  is  aggi'avatcd  by  the  short  dura- 
tion of  a  Congress.  Short  as  it  seems,  the  tAvo  years  term  Avas 
warmly  opposed,  when  the  Constitution  was  framed,  as  being  too 
long.^  The  constitutions  of  the  several  States,  framed  when 
they  shook  off  the  supremacy  of  the  British  Crown,  all  fixed  one 
year,  except  the  ultra-democratic  Connecticut  and  Rhode  Island, 
where  under  the  colonial  charters  a  legislature  met  every  six 
months,  and  South  Carolina,  which  had  fixed  two  years.  So 
essential  to  republicanism  was  this  principle  deemed,  that  the 
maxim  "  where  annual  elections  end  tyranny  begins  "  had  passed 
into  a  proverb ;  2  and  the  authors  of  the  Federalist  were  obliged 

^  In  tlie  MassachusettK  Convention  of  17S8,  when  tliis  question  was  being  dis- 
cussed, "General  Thomson  then  broke  out  into  the  following  pathetic  apostrophe, 
'  0  my  country,  never  give  up  your  annual  elections  :  young  men,  never  give  up 
your  jewel.'     He  apologized  for  his  zeal." — Elliot's  Dehati's,  vol.  ii.  p.  16. 

^  The  whole  subject  is  discussed  with  acuteness  and  judgment  in  the  ftlst  and 
52d  numbers  of  the  Federalist,  numbers  whose  authorship  is  variously  attri- 
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to  nrgnc  lli;\(  \]\o  Iimif(Ml  luitlitnity  of  ( 'on^icss,  wntclKMl  l>y  (ho 
oxocMilivo  on  oiu<  sido,  ;in<l  lln>  Stiitc  Ic^islalui'OH  on  i\w  other, 
woiilil  prevent  s(»  hint;  :i  jx'riod  ms  two  yeiira  from  |)rovin}f 
(langoi'ons  to  lilxMty,  whih>  it  wms  iietMled  in  or(l(>r  to  (Mi;il»h>  ihi) 
nwMuhers  to  ni;»st(>i'  the  l;i\vs  and  understand  the  e<»nditions  of 
ditl'erent  parts  of  the  Tnion.  At  present  the  two  years  term  is 
jnstitiivl  on  the  around  that>  it  furnishes  a  propiM-  eheck  on  tho 
President.  The  (^)nL;ress  (>h'et.ed  in  the  autunni  of  18S1  al.  tho 
same  time  as  tht^  l'resi(hMit,  uk^Ms  in  l)eei>mh(>r  ISSTt,  whih> 
another,  elected  in  ISST).  mecMs  in  1SS7,  an-!  thus  eov(M\s  tho 
later  part  of  his  four  years  tertn.  Thus  the  ]»eoplo  can,  if  th(\y 
pleas(\  (Express  disapproval  of  tho  ]>oliey  whieh  ho  has  so  far  fol- 
lowed. One  is  also  told  that  these  fretpient  elections  are  neet^ssary 
toke(^pu)i  jiopular  interest  in  eurrcMit  polities,  nor  do  sonio  fail  to 
hint  that  tlu^  temptations  <o  jolthini;;  would  overcome  tho  vi,.,io 
of  nuMulxMs  who  hat!  a  lon_!j;(M"  tcM'm  hefore  tluMu.  Where  AnuM'i- 
oau  opinion  is  unanimous,  it  would  in*  presumptuous  for  a 
8tran!A-erto  disscMit.  VtM  the  remark  may  W  permitted  that  tho 
(laup^rs  oripnally  feared  have  proved  ehiuuM'ical.  Thero  is  no 
country  whose  representatives  are  more  dei)eudout  on  po])ular 
o]>inion,  movo  ready  to  trim  tluMr  sails  to  tho  least  brt^ith  of  it. 
Tlie  public  acts,  tlu'  v«>tes,  ;uid  speeches  of  a  luomber  from 
OroiTou  or  Texas  can  bo  more  closely  AvatcluHl  by  his  coustituiMits 
than  thoso  of  a  Virgiuian  uuuubor  could  bo  watched  in  1789.' 
And  as  tho  froquoncv  of  olootions  involves  inoxporioncod  mom- 
bors,  tho  othcioucv  of  Conirress  sutlers. 

V.  The  numbers  of  tho  two  AuuMican  houses  soom  small  to  a 
Kunip(\ui  when  compared  on  tho  ono  liaud  with  tho  population 
of  the  coiuitry,  on  tho  other  with  tho  practice  of  FiUropoan 
States.  Tho  Senate  has  7(>  members  against  tho  iiritish  llouso 
of  Lords  witli  about  51)0,  and  tho  French  Senate  with  ,'500.  Tho 
House  has  o^T)  ai:jaivi.-<t  tho  l>ritish  llouso  of  Conunons  with 
G70.  and  the  French  and  Italian  Chambers  with  581:  ai\d  508 
respect  ively. 

Tho  Amoric^uis,  howovor,  doubt  whether  both  thoir  Houses 
have  not  already  bocouu^  too  largo.     They  began  with  26  in  tho 

Initod  to  Hamilton  aud  to  Madison.  In  England  the  duration  of  parlianionta 
\v;\s  at  ono  tinio  (.Mid  may  povliai's  be  again)  matter  of  active  oontrovvrsy.  One 
of  the  t\ve  points  of  tlio  "  Teople's  Charter"  of  1848  was  the  rostriction  of  their 
dnration  ,o  one  year. 

'  Of  course  his  conduct  in  committee  is  rarely  known,  but  I  doubt  whether  the 
shortness  of  the  term  makes  him  more  scrupulous. 
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S('n!it(>,  r»r>  in  \]\r  TTuiisp,  minilKM-a  IIkmi  ('(Misurcnl  mr  too  KtriJill, 
Itill.  wliifli  worked  well,  iitkI  j^mac  Icsh  ('iicoiiiiif^ciiKMit.  to  idle  tiilk 
Mild  Viiiii  disphy  llniii  tlir  crowded  Inilln  nf  t<»d;iy.  TIk^  ptopor 
tioii  of  rcprcsciiliilivcH  t<»  iiili;il»if;iiitH,  oii;:;iiiidly  I  t<t  .'>(',()()(),  in 
now  1  to  I  Til, ()()(),  liitvin^  <'ousliinlly  f;illrii  ms  llie  popnhtion  in 
(TchscmI.  TIki  iiiclitiMtioti  of  wiso  inrii  is  to  stop  fnrtlicr  incronso 
wlicn  the  nnniltrr  of  100  li;is  licni  rcMclied,  fof  tliey  iMTccivo 
tli;it.  tli(<  lloiiso  idrcjidy  sullris  from  diKoi';i;;iiii/;ition,  ;iiid  fc;ir 
tliiit  ii,  iiiiK'li  Iiirji;cr  oiin  would  proves  iininiinii!);('!d»ir.'  So  niiicli 
(h^ptMids  nil  lli(>  piuliciilnr  ciicmnstiinccH  of  ciicli  coiiiiliy  lliiii  no 
pMirrnl  nilo  ciiii  lio  liiid  down  :i,s  to  the  si/c  of  roprrsnnt.itivo 
usscniMics,  iiiid  I  lie.  experience  of  ono  niition  is  of  no  <^y('-A\.  vidiio 
for  itnollier.  So  f;ir  mm  e^eneijil  principles  ;^o,  ji,  student,  of  politics 
will  he  disposed  to  think  lliiit  mh  the  Aiiieric;iii  ('liiiiiiher  oii[i;lit. 
not.  to  he  niised  much  further,  so  the  I'rilish  lloiis(!  of  ('oinniona 
onirht.  to  ho  ml  her  reduced  tlmn  increased.''^ 

NT.  Aiiiericjin  eoni^ressiiKMi  Jiro  niore.  iissidiioiis  in  their 
atltMidiinee  than  the  nienihers  of  most  KnropiNin  le;j;isl;it.iire,s. 
'V\w    i^reat.    niiijority   not   only    reiiinin    steadily   ii.t   Wiisliin<fton 

'  Then"  in  fin'cc  in  Mm  fnllnwinf^  oli.'^civ.'ilidiiH  wliich  I  i^opy  froin  t.lic  r/lt.li  (iinl 
TiTtli  iminlti'r.s  ol'  tin*  l''i</nii/ist :  "  A  ct'iliiiii  mmilpc.r  at.  least  s(hmiis  iicci'ssary  to 
secure  till"  licnctilH  of  J'rco  coiiMiillal inn  ami  iliseiissioii,  and  to  <,'uanl  a^'ain.'^t  too 
easy  a  <'oiiit>iiiatl«)ii  for  iinproiier  iPiirposeH  ;  as  on  the  other  liaiid,  ilnt  niitiiber 
oiiglit  to  lie  kept  witliiii  a  eerl.iiii  limit,  in  order  to  avoid  the  conl'iision  and  inteiri- 
peranee  of  a  niidtitiide.  In  all  very  nnmeron.s  assiMnhlies,  of  wliati'ver  cliaractcrs 
eoiniiosed,  jiassion  never  fails  to  wrest  tlm  see|)tre  from  reason.  Had  overy 
Athenian  citizen  been  a  Soei-ates,  every  Athenian  assembly  would  still  liave  liei-n 
a  mob.  ...  In  all  legisl.divi^  assi  inblies,  tlie.  (greater  the  number  comprising 
tliem  may  be,  the  fewer  will  bi^  the  nnm  who  will  in  fact  dire(!t  their  proceed- 
in!:;s.  The  lander  the  number,  the  greater  will  \n'.  U'.v  jiroportion  of  members  of 
limited  infoi'matioii  and  of  weak  ca]ia(uties.  Now  it  i.s  precisely  on  cliaracters  of 
this  description  that  tlie.  elo(pieiice,  .-ind  address  of  the.  few  are  known  to  net  with 
all  their  force.  In  the  ancient  republics  where  the  whole,  body  of  the  [leople, 
assembled  in  ])erson,  !i  simple  orator,  or  an  artful  statesm.iU;  was  puuiially  seen  to 
rule  with  as  complete  a  sway  as  if  a  sceptre  had  been  jplac.cd  in  his  sinijle  ]i;in<l. 
On  the  same  principle  the  more  multitudinous  a  representative  assembly  may  be 
I'cndered,  the  inni(<  it  will  jiartaku  of  the  infirmities  incident  to  collective,  meetin^.s 
of  the  ]icopli\  lt;nora:i<'e  will  be  the  duiie  of  cunniii",',  anil  passion  the  slave  of 
sojihistry  and  diMhinintion.  The  people  can  iieviir  err  inoie,  than  in  snpposini^ 
that  by  niultiplyiu}^  their  representatives  beyond  a  certain  limit  they  slrenj;then 
the  barrier  a,i,'ainst  the  government  of  a  few.  Kxperiencc  will  for  ever  admonish 
them  that,  on  the  contrary,  af/er  srcnri'vfj  a  cerfdin  number  fur  the,  purposes  of 
siijety,  of  local  infonmition,  and  of  diffusing  sympathii  inlh  the  vhnle  sorie.ly^ 
they  will  counteract  their  own  views  by  ovciry  addition  to  their  representatives." 

'■'  The  House  of  Commons  would  be  mucdi  less  manageable  than  it  is  did  the 
whole  of  its  670  members  attend.  Even  now,  tlie  nuniber  |)resciit  during  a  debate 
rarely  exceeds  4rtO,  though  of  course  as  many  as  (iOO  sometimes  vote  Id  great 
divisions.     There  is  sitting  space  on  tlie  tloor  for  only  liGO. 
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through  the  session,  hut  arc  usually  to  ho  found  in  the  Capitol, 
often  in  their  Chamber  itself,  while  a  sitting  lasts.  There  is 
therefore  comparatively  little  trouble  in  making  a  quorum,' 
though  the  quorum  consists  of  one  half  in  each  House,  whereas 
in  England  the  House  of  Loi'ds,  whose  quorum  is  three,  has 
usually  less  than  thirty  ])eers  present,  and  the  House  of  Com- 
mons finds  a  ditficulty,  through  many  private  members'  days  and 
on  government  days  from  eight  till  ten  o'clock  p.m.,  in  making 
up  its  modest  quorum  of  forty.^  This  re(iuircment  of  a  high 
quorum,  which  is  prescribed  in  the  Constitution,  has  doubtless 
helped  to  secure  a  good  attendance.  Other  causes  are  the  dis- 
tance from  AVashington  of  the  residences  of  most  members,  so 
that  it  is  not  worth  while  to  take  the  journey  home  for  a  short 
sojourn,  and  the  fact  that  very  few  attempt  to  carry  on  any 
regular  business  or  profession  while  the  session  lasts.  'J'liose 
who  are  lawyers,  or  merchants,  or  manufacturers,  leave  their 
work  to  })aTtners  ;  but  many  are  politicians  and  nothing  else.  In 
Washington,  a  city  ■\nthout  commerce  or  manufactures,  political 
or  semi-})olitical  intrigU'"  is  the  only  gainful  occupation  possible ; 
for  the  Supreme  Couri  practice  employs  only  a  few  loading  bar- 
risters. The  more  democratic  a  country  is,  so  much  the  more 
regular  is  the  attendance,  so  much  closer  the  attention  to  the  re- 
quests of  constituents  which  a  member  is  expected  to  render. 
l"]very  extension  of  the  sufiVagc  in  England  has  been  followed  not 
only  by  a  change  in  the  character  of  the  House  of  Commons,  but 
by  an  increase  in  the  numbers  usually  present,  and  in  the  eager- 
ness of  members  to  defer  to  every  wish  of  those  who  have 
returned  them.^  Apart  from  that  painful  duty  of  finding  places 
for  constituents  which  consumes  so  nmch  of  a  congressman's 
time,  his  duties  are  not  heavier  than  those  of  a  member  of  the 
English  Parliament  who  desires  to  keep  abreast  of  current  ques- 
tions. The  sittings  are  neither  so  long  nor  so  late  as  those  of 
the  House  of   Commons ;    the  questions  that  come  up  not  so 

^  Tliougli  sometimes  the  sergeant-at-arms  is  sent  rouuil  Washington  witli 
carriage  to  fetch  members  down  from  their  residences  to  the  Capitol. 

-  Oliver  Cromwell's  House  of  360  menibevs,  including  80  from  Scotland  and  30 
from  Ireland,  had  a  quorum  of  60.  See  the  Articles  of  December  1653  in  Par- 
lianmitary  Ilistori/,  vol.  iii.  p.  1417. 

3  Before  the  Reform  Bill  of  1832  there  Avere  rarely  more  than  200  members 
present  in  the  House  of  Commons,  and  it  usually  sat  for  two  or  three  hours  only 
in  each  day.  I  remember  to  have  been  tcld  of  a  member  for  Hampshire  about 
1820,  who  sat  for  thirteen  years,  being  in  perfect  health,  and  was  only  thrice  in 
the  House.     Nor  was  this  deemed  a  very  singular  case. 


•  iiAi-.  XIX       CKNKKAL  Ol'.SKKVATIONS  ON  CONCillKSS 


197 


nmltifiirious,  tlio  bluo  books  to  bo  read  less  numerous,  the 
corrcspoiKleiico  (except  about  ])laces)  less  troublesome.  The 
})ositiou  of  senator  is  more  onerous  than  that  of  a  member  of  the 
House,  not  only  because  his  whole  State,  and  not  merely  a  dis- 
trict, has  a  direct  claim  upon  him,  but  also  because,  as  one  of  a 
smaller  body,  he  incurs  a  larger  individual  responsibility,  and  sits 
upon  two  or  more  committees  instead  of  on  one  oidy. 

VII.  The  reiisons  which  make  a  political  career  unattractive 
to  most  Americans  will  deserve  to  be  considered  in  a  later  chapter. 
Here  I  will  only  remark  that  the  want  of  opportunities  for 
distinction  in  Congress  is  one  of  them.  It  takes  a  new  member 
at  least  a  session  to  learn  the  procedure  of  the  House.  Full 
di-ess  debates  are  rare,  newspaper  reports  of  speeches  delivered 
are  curt  and  little  read.  The  most  serious  work  is  done  in 
committees  ;  it  is  not  kaown  to  the  world,  and  much  of  it  results 
in  nothing,  because  many  bills  which  a  committee  has  considered 
are  perhaps  never  even  voted  on  by  the  House.  A  })lace  on  a 
good  House  committee  is  to  bo  obtained  by  favour,  and  a  high- 
spirited  man  may  shrink  from  applying  for  it  to  the  Speaker. 
A])ility,  tact,  and  industry  make  their  way  in  the  long  run  in 
Congress,  as  they  do  everywhere  else.  But  in  Congress  there  is, 
for  most  men,  no  long  run.  Only  very  strong  local  influence,  or 
some  remarkable  party  service  rendered,  will  enable  a  member  to 
keep  his  seat  through  two  or  three  successive  congresses.  Nowhere 
therefore  does  the  zeal  of  a  young  politician  sooner  wax  cold 
than  in  the  House  of  Representatives.  Unfruitful  toil,  the  toil 
of  turning  a  crank  which  does  nothing  but  register  its  own 
turnings,  or  of  WTiting  contributions  which  an  editor  steadily 
rejects,  is  of  all  things  the  most  disheartening.  It  is  more  dis- 
heartening than  the  non-requital  of  merit;  for  that  at  least 
spares  the  self-respect  of  the  sufferer.  Now  toil  for  the  public 
is  usually  unfruitful  in  the  House  of  Representatives,  indeed 
in  all  Houses.  But  toil  for  the  pecuniary  interests  of  one's 
constituents  and  friends  is  fruitful,  for  it  obliges  people,  it  wins 
the  re])utation  of  energy  and  smartness,  it  has  the  promise  not 
only  of  a  re-nomination,  but  of  a  possible  seat  in  the  Senate.  Now 
a  seat  in  the  Senate  is  the  highest  ambition  of  the  congress- 
man. Power,  fame,  perhaps  even  riches,  sit  upon  that  pinnacle. 
But  the  thin  spun  life  is  usually  slit  before  the  fair  guerdon 
has  been  found.  When  I  first  went  to  America,  I  used  to  ask 
the  ablest  and  most  ambitious   of  the   friends  I  made  among 
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VOUll",    IHtMl    Wliclllfr    Hk'V     IiMiKt'iI    |o|\V;i|il    to    Clllciili;;;   ( 'tMlf^lCHH. 

Oiil  ol"  ni:my  scmiccIv  oii(>  scciikmI  druwn  Inwnidn  llici  riiriMM" 
ului'h  those  who  h;tV(>  woji  .sncn-ss  ;il  i\\o  uMiv(>rsili«>M  of 
l''«nul;iU(l  tiiiliHiillv  h<ok  torwiinl  to.'  I'lCsiMilly  I  «':ini(>  lo  iiinhT 
tiind  their  Mttitiide,  iiiitl  lo  feel  th:it  th(<  piolcilih'  <|js;i|)|)ojnt - 
ineiils  :iii(l  \e\;itions  of  m  life  in  ('onii;resH  so  f;ii'  out  weii^^hed  its 
;itt  fuel  ions  th.il  iiotliiu!;  hut  ;(  strolls;  s(>nse  of  pultlie  (hity  would 
iiidiii-e  ;i  ni:n\  of  liii(>  t;isti>s  :md  hi<';h  tidenis  lo  iidopi  it.  Ii;iw, 
edueiilion,  lilernliire,  the  hi!_^her  wmIKs  of  eoinmeii-e,  linimee, 
or  ];iilw,ty  work,  oiler  n  Iteller  |tros|ieel  of  usefidiiesM,  enjoy 
uuMil,  ov  distiiiilioii. 

lMsid(>    \\'nshin;\ton.    the    representative    is    dwiirfed    hy   I  he 
senator  and  the  FediMal  jnd<.;es.      ()ntsid(\  Washington  he  enjoys 
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of  heinu'  a  j(>l>l»er,  and  tt»  feel  that  the  hnrden  of  pioof  lies  on 
him  lo  show  that  \\\o  enrreni  jests  on  this  topic  do  not  apply  lo 
him.  Kii'h  men  therefore^  i\o  not  sei^K,  as  in  iMij^land,  to  (>nt(M' 
lh(>  h\<;islatnr»>  in  ord(>r  that  they  may  enttM-  society.  'I'hey  will 
pM  uo  (Ulu'e  whi('h  llu\v  eonld  not  ha\('  secured  otherwisi'.  Nor 
is  lh(M'(»  .any  opportunily  for  the  e\ercisi<  of  those  soc'ial  inllMenc(>s 
which  tell  nj>on  nuMnb(>is,  and  still  more  upon  memhers'  wives 
and  daughters,  in  I'airi^pe.m  l(\i;islalnres.  It  may  of  eonrse  bo 
Morlh  wliiK'  to  "eaj>inre"'  a  particular  siMialor,  and  for  that, 
pnrjn^se  to  be^in  by  caplurinj;  his  wife.  Hut  the  i^ahm  plays  no 
sensible  jvirt  in  .\merican  publi(>  lif(\ 

'rh(>  country  does  not  p^  lo  Congress  lo  look  for  ils  pr«'sidential 
candidates  as  laiulaml  looks  to  Tarliament  for  ils  prime  ministers. 
The  »i]i])ortunilies  by  whicli  a  man  can  win  distinction  there  aro 
few.  He  does  \\o\  make  himself  familiar  to  the  oyo  and  oar 
of  the  people.  ("'(Mign^ss.  in  slnn't,  is  not  a  fcvais  of  political  life 
as  are  the  legislatures  of  France,  Italy,  and  I'-ngland.  This  has 
always  been  so,  and  is  no  less  so  now  than  fornuM'ly.  .Ml hough 
("iMigress  has  become  uiore  powerful  against  the  several  States 

^  Altlionsrh  youhl:  Kiis^lislmu'ti  sooin  loss  drnvii  \o  p;irli:uiuMitfiry  life  now  tlniii 
thoy  wore  twenty  or  thirty  years  a;;o. 

-  A  lew  years  ai;o  an  eminent  Knirlishnian,  not  then  a  nieniher  of  tlie  llonsoof 
l^onmions.  >isiiinsr  one  of  the  eolleces  tor  women  in  New  i'ns:!  ind.  and  wisliinjj  to 
know  something  of  the  sooial  standins;  of  the  .stnilents,  remarked.  "  \  siijiposo  you 
have  .a  good  many  Yonng  ladies  here  belonfjing  to  the  best  families,  daughters  of 
members  of  Oonsri'ess  and  so  forth?"  Tlie  qnestion  exeited  so  nnu'h  amusement 
that  it  was  repeated  to  me  months  afterwards  not  only  jis  an  instance  tif  English 
ignorance  but  as  an  exoellcut  joke. 
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lliiui  it.  WiiH  fiifinrrly,  thoii;.:;li  it.  Ii;i,s  cxtiMKlrd  itH  miiiih  in  civnry 
(liri'ctioii,  iiiid  rnriMiM'licd  ii|M»n  llic  cNcciilivc,  it.  Ii;ih  iioI  Imwohm) 
innr(^  int<'n<.Mti»l|^  tn  llic  |i(mi|i|i',  it,  Iimm  iiuI.  sticli;.';tli(|i('(|  ilH  ll<»l(| 
on  tlii'if  i('>^|HM'|.  :iii*l  iilVnl  luti. 

\  III.  Nritlicr  ill  tlic  St'iiald  iiur  in  llm  liuiisii  ain  tlinr  any 
nM'n;:;iii/,(M|  IciidrrM.  Tlirir  is  no  iniiiisliy,  nu  cxriiini.'^l ly  Icadiii;.; 
an  n|t|n),;ili(iii,  im  cJiicflMiiiK  ;i|,  llic  Im'imI  dl'  (jclinitn  ;.n<Mi|».'^  who 
fi)ll(i\v  tlii'ir  lr:i(|,  as  tlu^  Jrisji  Natiotiali.sl,  nirnilM-is  in  tin-  I'ailisli 
I'ailiiiiiiriil  I'nljnw  Mr.  rarncll,  and  a  lar^d  sccliun  of  tlic  Lfft.  in 
llii>  I'Vciicli  rJiMiiilirr  follow  M.  ( 'Iciiirnccaii.  In  titiicr  words,  no 
r«\u;nlar  nicaiisi  exist,  for  scciiriiiji;  rillif-r  thai  mk'ImIicis  shall  ]m 
a|)|)ris(>d  of  lh<>  apitroach  of  an  iiii|)orl:int>  division,  or  that.  t.h(iy 
sliidi  vole  ill  that,  division  in  a.  pai't-icniar  way. 

To  any  oim  famili;ir  with  the  methods  of  the  l'liiM;Iisli  parliji- 
nieiit  this  seems  ineoiiipreheiisihle.  Il(»w,  he  asks,  e;in  liiisiiiesH 
^(}  on  at,  all,  how  <'aii  the  party  niako  itself  felt.  HH  a  part.y  vvitli 
neither  leader  nor  Whips  '( 

I  have  mentioned  the  NN'hips.  f/et  me  say  a.  word  on  thib 
vital,  yet  ev<'n  in  I'ltiLdniid  little  appreciated,  part,  of  t'le,  machinery 
of  eoiistiliitioiial  i^overnmeiit.  I'laeli  |)aity  in  \\\v.  iltaisi!  of 
('ommoiis  has,  besides  its  leaders,  a  lueiiihia"  of  the  IIouh(5 
nominated  hy  the  chief  leader  as  his  aidedeciimp,  and  called  tfio 
whipper  in,  or,  for  shortness,  the  whip.  The  whip's  diities  aro 
(1)  to  inform  ev(!ry  inemher  liehdiiijini;  to  the.  party  when  an  im- 
portant division  may  Im^  expected,  ;iiid  if  he  sees  tlui  memher  in 
or  about,  the  I  louse,  to  keep  !:iiii  t  here  iint  il  the  division  is  ('idled  ; 
('J)  to  direc^t,  the  members  of  his  own  party  how  to  vote;  (."»)  to 
obtain  pairs  for  them  if  they  cannot  be  |)reseiit  to  voto  ;  (4)  to 
"tell,"  i.e.  count  the  members  in  every  party  division  ;  (H)  to 
"keep  touch"  of  opinion  witliiii  the  party,  and  convey  to  tin; 
leadi'i"  a.  faithful  im|)resHion  of  that,  opinion,  from  wliicji  the  latter 
can  judj.;'e  how  far  he  may  count  on  the  sup|)ort  of  hi.s  wliohj 
party  in  any  ct)urso  \n)  pr(»|M)ses  to  take,  A.  Tnember  in  doubt  how 
lie  shall  vote  on  a  question  with  reijjard  to  wliich  ho  has  no  opinion 
of  his  own,  i^oes  to  tho  wlu'p  for  counsc^l.  A  mcmlajr  who  without 
ijjravc  cause  .stays  away  unpaired  from  an  important  division  to 
which  the  w'hip  has  duly  summoned  him  is  {.guilty  of  a  niis- 
(l(Mneanoiu'  only  less  lla;:;rant  than  that  of  voting  against  his 
])arty.  A  ministerial  whip  is  further  bound  to  "ke(!p  a  liouso," 
i.e.  to  secure  that  when  government  business  is  l)cirig  consichjred 
there  shall  always  be  a  quorum  of   iiicuiburs  present,  and    of 
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course  also  to  keep  a  majority,  i.e.  to  have  within  reach  a  number 
of  supporters  sullieient  to  yivc  the  ministry  a  majority  on  any 
mitn'sterial  division.^  AVithout  the  constant  presence  and  activity 
of  the  ministerial  Avhip  the  wheels  of  government  could  not  go 
on  for  a  day,  because  tlic  ministry  would  be  exposed  to  the  risk 
of  casual  defeats  which  would  destroy  their  credit  and  might 
involve  their  resignation  Similarly  the  Op])osition,  and 
any  third  or  fourth  party,  find  it  necessary  to  have  a  whip, 
because  it  is  otdy  thus  that  they  can  act  as  a  party,  guide  their 
supporters,  and  bring  their  full  strength  to  bear  on  a  division. 
Hence  when  a  new  })arty  is  formed,  its  first  act,  that  by  which 
it  realizes  and  i)roclaims  its  existence,  is  to  name  a  whip,  to 
whom  its  adherents  may  go  for  counsel,  and  Avho  may  in  turn 
receive  their  suggestions  as  to  the  proper  strategy  for  the  party 
to  adopt.-  So  essential  are  these  ofKcers  to  the  discipline  of 
English  parliamentary  armies  that  an  English  politician's  first 
question  when  he  sees  Congress  is,  "  Where  arc  the  whips  ? "  his 
next,  "  How  in  the  world  do  you  get  on  without  them  ?" 

The  answer  to  this  question  is  threefold.  Whips  are  not  so 
necessary  at  Washington  as  at  Westminster.  A  sort  of  substitute 
for  them  has  been  devised.  Congress  does  sutler  from  the  want 
of  them,  that  is,  it  sutlers  from  the  inadequacy  of  the  substituted 
device. 

A  division  in  Congress  has  not  the  importance  it  has  in  the 
House  of  Commons.  There  it  niiiy  throw  out  the  ministry.  In 
Congress  it  never  does  more  than  allirm  or  negative  some 
particular  bill  or  resolution.  Even  a  division  in  the  Senate 
Avhich  involves  the  rejection  of  a  treaty  or  of  an  appointment 
to  some  great  olllce,  does  not  disturb  the  tenure  of  the  executive. 
Hence  it  is  not  essential  to  the  majority  that  its  full  strength 

^  That  wliieli  was  at  one  time  the  chief  fuuctiou  of  the  ministerial  whip,  viz. 
to  pay  members  for  tlie  votes  tliey  gave  in  supiwrt  of  tlie  government,  has  been 
extinct  for  about  a  fenti".\.  lie  is  still,  however,  the  recognized  organ  for 
handling  questions  of  political  ])atronage,  and  is  therefore  called  the  I'atronage 
Secretary  to  the  Treasury.  Peojile  who  want  places  for  their  friends,  or  titles  for 
tliemselves,  still  address  their  recjuests  to  liini,  which  he  communicates  to  thj 
prime  minister  witli  his  0])inion  as  to  whether  the  apjilicant's  jiarty  services 
justify  the  recjuest.     Nowadays  this  patronage  has  no  great  jiolitical  importance. 

"  Even  jiarties  formed  with  a  view  to  particular,  and  probably  transitory  issues, 
such  as  tliat  of  the  English  Anti-lIome-Rule  Liberals  iu  the  House  of  Commons 
at  this  moment  (1S8S),  ajijioint  one  or  more  of  their  members  as  whips,  because 
they  could  not  otherwise  act  with  that  ell'cct  which  only  habitual  concert  gives. 
Each  party  has  its  whips  in  the  House  of  Lords  also,  but  as  divisions  there 
have  less  political  siguillcauce  their  fuuutious  are  less  important. 
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should  be  always  ut  hand,  iioi-  has  a  minority  party  any  great 
prize  set  before  it  as  the  result  of  a  successful  vote. 

Questions,  however,  arise  in  which  some  large  i)arty  interest 
is  involved.  There  may  be  a  bill  by  which  the  party  means  to 
ca.ry  out  its  main  views  of  policy  or  perhaps  to  curry  favour 
with  the  jjcople,  or  a  resolution  whereby  it  hopes  to  damage  a 
hostile  executive.  In  such  eases  it  is  important  to  bring  up 
every  vote.  Accordingly  a  meeting  of  the  party  is  convened, 
called  a  senatorial  caucus  or  congressional  {i.e.  House)  caucus  (as 
the  case  may  be).^  The  attitude  to  bo  assumed  by  the  party  is 
debated  with  closed  doors,  and  a  vote  taken  as  to  the  course  to 
bo  ado])ted.  By  this  vote  every  member  of  the  party  is  deemed 
bound,  just  as  he  Avould  be  in  England  by  the  request  of  the 
leader  conveyed  through  the  whip.  Disobedience  cannot  be 
punished  in  Congress  itself,  except  of  course  by  social  jienalties ; 
but  it  endangers  the  seat  of  the  too  independent  member,  for  the 
party  managers  at  Washington  will  communicate  Avith  the  party 
managers  in  his  district,  and  the  latter  will  probably  refuse  to 
re-nominate  him  at  the  next  election.  The  most  important 
caucus  of  a  Congress  is  that  held  at  the  opening  to  select  the 
party  candidate  for  the  speakership,  selection  by  the  majority 
being  of  course  equivalent  to  election.  As  the  views  and 
tendencies  of  the  Speaker  determine  the  composition  of  the 
committees,  and  thereby  the  course  of  legislation,  his  selection  is 
a  matter  of  supreme  importance,  and  is  preceded  by  weeks  of 
intrigue  and  canvassing. 

This  process  of  "  going  into  caucus  "  is  the  regular  American 
substitute  for  recognized  leadership,  and  has  the  advantage  of 
seeming  more  consistent  with  democratic  equality,  because  every 
member  of  the  party  has  in  theory  equal  weight  in  the  party 
meeting.  It  is  used  w^henevcr  a  line  of  policy  has  to  be  settled, 
or  the  whole  party  to  be  rallied  for  a  particular  party  division. 
IJut  of  course  it  cannot  be  employed  every  day  or  for  every  bill. 
Hence  when  no  party  meeting  has  issued  its  orders,  a  member  is 
free  to  vote  as  he  pleases,  or  rather  as  he  thinks  his  constituents 
please.     If  he  knows  nothing  of  the  matter,   he  may  take  a 

^  At  the  beginning  of  a  session  each  party  in  the  Senate  and  in  the  House  elects 
a  chairman  of  the  party  caucus  ;  and  it  is  the  duty  of  this  person  to  convoke  a 
caucus  ot  his  party  when  the  need  arises.  An  experienced  senator  told  me  that  the 
Senate  caucus  of  his  party  used  to  meet  on  an  average  twice  a  mouth,  the  House 
caucus  less  frequently.  General  meetings  of  a  party  in  Parliament  are  much  less 
common  in  England. 
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fi'iciul's  iulvicc,  or  vote  as  ho  hears  some  proiniiient  man  on  his 
DWii  side  vote.  Aiiyliow,  his  vote  is  doubtful,  unpredictable  ; 
and  conse(|uently  divisions  on  minor  questions  are  uncertidn. 
This  is  a  further  reason,  added  to  the  power  of  the  standinu 
committees,  why  there  is  a  want  of  consistent  })olicy  in  the  action  of 
Congress.  As  its  leading  men  have  comparatively  little  authority, 
and  there  are  no  means  whereby  a  leader  could  keep  his  i)arty 
together  on  ordinary  questions,  so  no  (kllrute  ideas  run  through  its 
conduct  and  express  themselves  in  its  votes.     It  moves  in  zig-zags. 

The  freedom  thus  enjoyed  by  mendiers  on  minor  questions 
has  the  interesting  result  of  preventing  dissensions  and  splits  in 
the  parties.  There  are  substances  which  cohere  best  when  their 
contact  is  loose.  Fresh  fallen  snow  keeps  a  smooth  surface  even 
on  a  steep  slope,  but  Avhen  by  melting  and  regelation  it  has 
become  ice,  cracks  and  rifts  begin  to  appear.  A  loose  hung 
carri;ige  will  hold  together  over  a  road  whose  roughness  would 
stnun  and  break  a  more  solid  one.  Hence  serious  dill'erences  of 
opinion  may  exist  in  ;i  congressional  party  without  breaking  its 
])arty  unity,  for  nothing  more  is  needed  than  that  a  solid  front 
should  be  presented  on  the  occasions,  few  in  each  session,  when 
a  momentous  division  arrives.  The  appearance  of  agi-eemcnt 
is  all  the  more  readily  ])reserved  because  there  is  little  serious 
debating,  so  that  the  advocates  of  one  view  seldom  provoke  the 
other  section  of  their  party  to  rise  and  conti'adict  them ;  while  a 
member  who  dissents  from  the  bulk  of  his  party  on  an  important 
issue  is  slow  to  vote  against  it,  because  he  has  little  chance  of 
defining  and  defending  his  position  by  an  explanatory  speech. 

The  congressional  caucus  is  more  or  less  called  into  uction 
according  to  the  number  and  gravity  of  the  party  issues  that 
come  before  Congress.  In  troublous  times  it  has  to  be  supple- 
mented by  something  like  obedience  to  regular  leaders.  Mr. 
Thaddeus  Stevens,  for  instance,  led  with  recognized  authority 
the  majority  of  the  House  in  its  struggle  with  I'resident  Andrew 
Johnson.  The  Senate  is  rather  more  jealous  of  the  equality  of 
all  its  members.  No  senator  can  be  said  to  have  any  authority 
beyond  that  of  exceptional  talent  and  experience;  and  of  course 
a  senatorial  caucus,  since  it  rarely  consists  of  more  than  forty 
persons,  is  a  better  working  body  than  a  House  caucus,  which 
may  reach  two  hundred.^ 

'  At  one  time  the  coiigrossioual  caucus  i  layt-d  iu  Aim-iviu  liistory  a  p;reat 
part  wliich  it  has  now  reuouueed.     From   1800  till   1824  pnrty  meotiugs   of 
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The  European  reader  may  be  perplexed  ])y  the  apparent 
contradietioiis  in  what  has  been  said  rejjjarding  the  party 
organization  of  Congress.  "  Is  the  Anieriean  House  after  all," 
he  will  ask,  "more  or  less  a  party  body  than  the  IJi'itish  House 
of  Commons  ?  Is  the  spirit  of  party  more  or  less  strong  in 
Ct)ngress  than  in  the  Amerieati  j)eople  geneially  V 

I  answer  firstly  that  the  House  of  Uepresentatives  is  for  the 
jmrposc  of  serious  party  issues  fully  as  nuich  a  i)arty  body  as 
the  House  of  Conmions.  A  member  voting  against  his  ])arty  on 
sueh  an  issue  is  more  certain  to  forfeit  his  party  rejmtation  and 
his  seat  than  is  an  English  member.  This  is  true  of  both  the 
Senate  and  the  House.  But  for  the  purpose  of  ordinary 
(piestions,  of  issues  not  involving  party  fortunes,  a  representative 
is  less  bound  by  party  ties  than  an  I'jiglish  member,  because  he 
has  neither  leaders  to  guide  him  by  their  speeches  nor  whips  by 
their  private  instructions.  Tlic  apparent  gain  is  that  a  wider 
field  is  left  for  independent  judgment  on  non-purtisan  questions. 
The  real  loss  is  that  legislation  becomes  weak  and  inconsistent. 
This  conclusion  is  not  encouraging  to  those  who  expect  us  to 
get  rid  of  party  in  our  legislatures.  A  deliberi'tive  assembly 
is,  after  all,  only  a  crowd  of  men  ;  and  the  more  intelligent  a 
crowd  is,  so  nnich  the  more  numerous  are  its  volitions  ;  so  nmch 
greater  the  dilliculty  of  agreement.  Like  other  crowds,  a  legisla- 
ture must  be  led  and  ruleu.  Its  merit  lies  not  in  the  independence 
of  its  members,  but  in  the  reflex  action  of  its  opinion  u})on  the 
leaders,  in  its  willingness  to  defer  to  them  in  minor  matters, 
reserving  disol)edlence  for  the  issues  in  which  some  great 
principle  overrides  both  the  obligation  of  deference  to  established 
■authority  and  the  respect  due  to  special  knowledge. 

The  above  remarks  answer  the  second  question  also.  The 
spirit  of  party  may  seem  to  be  weaker  in  Congress  than  in  the 
people  at  large.  But  this  is  oidy  because  the  questions  which 
the  people  decide  at  the  ]>olls  are  always  questions  of  choice 
l)etween  candidates  for  of  lice.  These  are  definite  questions, 
questions  eminently  of  a  party  character,  because  candidates 
represent  in  the  America  of  to-day  not  principles  but  parties. 
^Vhenever  a  vote  ujjon  persons   occurs   in   Congress,    Congress 

.senators  .'iiul  rujiresuiitativcs  were  held  whioli  iinmiiiMtt'd  llie  jiarty  candidates  for 
the  |iri'Shh'iicy,  wlio  were  then  accepted  by  each  jiarty  as  its  rcf;ular  caiidiihites. 
In  1828  tiie  State  k'f^islalurcs  made  tliese  nominations,  and  in  1832  the 
present  system  of  uutioual  couvcutions  (see  2}ost,  in  Vol  II.)  was  introduced. 
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gives  11  strict  party  vote.  Were  the  people  to  vote  at  the  polls 
on  matters  not  explicitly  com])rised  within  a  party  platform, 
there  would  be  the  same  uncertainty  as  Congress  displays.  The 
habit  of  joint  action  which  makes  the  life  of  a  party  is  equally 
intense  in  every  part  of  the  American  system.  But  in  England 
the  existence  of  a  Ministry  and  Opposition  in  Parliament  sweeps 
within  the  circle  of  party  action  many  topics  which  in  America 
are  left  outside,  and  therefore  Congress  seems,  but  is  not,  less 
l)ermoated  than  Parliament  by  party  spirit. 
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CHAPTER  XX 

Tin:    RELATIONS   OF   CONCtRESS   TO   THE   PRESIDENT^ 

So  far  as  they  are  legislative  bodies,  the  House  and  the  Senate 
have  similar  powers  and  stand  in  the  same  relation  to  the 
executive.^  We  may  therefore  discuss  them  together,  or  rather 
the  reader  may  assume  that  whatever  is  said  of  the  House  as  a 
legislature  is  also  true  of  the  Senate.  The  Senate  is  also  a  semi- 
executive  council,  intended  to  advise  and  to  restrain  the 
President,  but  its  functions  in  that  capacity  have  been  already 
discussed.^ 

Although  the  Constitution  forbids  any  Federal  official  to  be 
chosen  a  member  of  either  the  House  or  the  Senate,  there  is 
nothing  in  it  to  prevent  officials  from  speaking  there ;  as  indeed 
there  is  nothing  to  prevent  either  House  from  assigning  places 
and  the  right  to  speak  to  any  one  whom  it  chooses.  Noav,  how- 
ever, no  Federal  officer  appears  on  the  floor.  In  the  early  days 
Washington  came  down  and  delivered  his  opening  speech. 
Occasionally  he  remained  in  the  Senate  during  a  debate,  and 
even  expressed  his  opinion  there.  When  Hamilton,  the  first 
secretary  of  the  treasury,  prepared  his  famous  rei)ort  on  the 
national  finances,  he  asked  the  House  whether  they  would  hear 
him  speak  it,  or  would  receive  it  in  writing.  They  chose  the 
latter  course,  and  the  precedent  then  set  has  been  followed  by 

^  The  relations  of  the  various  organs  of  government  to  one  another  in  the 
United  Stales  are  so  interesting  and  so  unlike  those  which  exisi  in  most 
European  eountries,  that  I  have  found  it  necessary  to  describe  them  wUh  some 
minuteness,  and  from  several  points  of  view.  In  this  cha[)ter  an  account  is  given 
of  tlie  actual  working  relations  of  the  President  and  *'ongress  ;  in  the  next 
chapter  the  general  theory  of  tlie  respective  functions  of  the  executive  and  legis- 
lative departments  is  examined,  ami  the  American  view  of  the  nature  of  these 
functions  explained  ;  while  in  Chapter  XXV.  tlie  American  system  as  a  whole  is 
compared  with  the  so-called  "cabinet  system"  of  England  and  her  colonies. 

'■'  The  House  has  the  exclusive  initiative  in  revenue  bills  ;  but  this  privilege 
does  not  afl'ect  what  follows.  ^  See  above,  Chapter  XI. 
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subsequent  mitiistcrs,^  while  that  set  in  1801  by  President 
Jefferson  when  he  transmitted  his  message  in  writing  insteiul  of 
delivering  a  speech,  has  been  similarly  lespcctcd  by  all  his 
successors.  Thus  neither  House  now  hears  a  member  of  the 
executive.  A  committee  may  request  the  attendance  of  a 
minister  and  examine  him,  but  he  appear?  before  it  only  as  a 
^vitness  to  answer  questions,  not  to  state  and  argue  his  own  case. 
There  is  therefore  little  direct  intercoiu'sc  between  Congress  and 
the  administration,  and  no  sense  of  interdependence  and  com- 
munity of  action  such  as  exists  in  other  parliamentary  countries. ^ 
Be  it  remembered  also  that  a  minister  may  never  have  sat  in 
Congress,  and  may  therefore  be  ignorant  of  its  temper  and 
habits.  Three  members  of  Mr.  Cleveland's  present  cabinet  have 
never  had  a  seat  in  either  House.  The  President  himself, 
although  he  has  been  voted  into  office  by  his  party,  is  not 
necessarily  its  leader,  nor  even  one  among  its  most  prominent 
leaders.  Hence  he  does  not  sway  the  councils  and  guide  the 
policy  of  those  members  of  Congress  who  belong  to  his  own  side. 
The  expression  of  his  wishes  conveyed  in  a  message  has  not 
necessarily  any  more  effect  on  Congress  than  an  article  in  a 
prominent  party  newspaper.  No  duty  lies  on  Congress  to  take 
up  a  subject  to  which  he  has  called  attention  as  needing  legisla- 
lation ;  and,  in  fact,  the  suggestions  which  he  makes,  year  after 
year,  are  usually  neglected,  even  when  his  party  has  a  majority 
in  both  Houses,  or  when  the  subject  lies  outside  party  lines. 
The  President  and  his  cabinet  have  no  recognized  sjwkesman 

^  Hamilton,  however,  was,  wliile  secretary,  frequently  ])resent  in  Congress 
and  addressed  it.  Nor  has  any  rule  ever  been  made  by  either  House  to  prevent 
a  secretary  from  doing  so  now.  It  is  mere  matter  of  custom.  A  bill  was  brought 
in  some  years  ago  giving  seats  in  both  Houses  of  Congress  to  cabinet  ministers, 
and  permitting  them  to  speak  on  matters  relating  to  their  department,  but  not  to 
join  in  general  debate.  This  was  ])rovided  in  the  Constitution  of  the  Southern 
Confederacy  (see  note  to  Cliaptcr  XXV F.  at  the  end  of  this  volume).  The 
President  may  of  coarse  come  into  the  Senate,  though  he  does  not  now  address 
it.  He  does  not  go  into  the  House  of  Representatives.  Nor  has  any  English 
king  entered  the  House  of  Commons,  except  Charles  T.  in  1042,  on  the  occasion 
of  his  attempt  to  seize  the  five  members,  when,  says  the  Journal,  "His  Majesty 
came  into  the  House  and  took  Mr.  Speaker's  chair  :  '  Gentlemen,  I  am  sorry  to 
have  tills  occasion  to  come  unto  you.' "  The  results  did  not  encourage  his 
successors  to  repeat  the  visit.  But  Charles  IT.  and  Anne  were  sometimes  present 
during  debates  in  the  House  of  Lords  ;  and  there  would  not,  it  is  conceived,  be 
anything  to  prevent  the  Sovereign  from  being  present  now. 

-  The  House  some  years  ago  passed  a  bill  for  transferring  Indian  atl'airs  from 
the  Secretary  of  the  Interior  to  the  Secretary  of  War  without  consulting  either 
official. 
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in  either  House.  A  particular  senator  or  representative  may  be 
in  confidential  communication  Avith  thein,  and  be  the  instrument 
through  whom  they  seek  to  act ;  but  he  would  probably  disavow 
rather  thsui  claim  the  position  of  an  exponent  of  ministerial 
wishes.  The  only  means  the  President  possesses  of  influencing 
members  of  Congress  is  through  patronage.  He  may  give  places 
to  them  or  their  friends ;  ho  may  aj)prove  or  veto  bills  in  which 
they  are  interested ;  his  ministers  may  allot  lucrative  contracts 
to  their  nominees.  This  power  is  considerable,  but  covert,  for 
the  knowledge  that  it  was  being  used  might  damage  the  member 
in  public  estimation  and  expose  the  executive  to  imputations. 
The  consequence  of  cutting  off  open  relations  has  been  to 
encourage  secret  influence,  which  may  of  course  be  used  for 
legitimate  purposes,  but  which,  being  exerted  in  darkness,  is 
seldom  above  suspicion.  When  the  President  or  a  minister  is 
attacked  in  Congress,  it  is  not  the  duty  of  any  one  there  to 
justify  his  conduct.  The  accused  official  may  send  a  written 
defence  or  may  induce  a  member  to  state  his  case ;  but  this 
method  lacks  the  advantages  of  the  Euroj.ean  parliamentary 
system,  under  which  the  person  assailed  repels  in  debate  the 
various  charges,  showing  himself  not  afraid  to  answer  fresh 
questions  and  grapple  with  new  points.  Thus  by  its  exclusion 
from  Congress  the  executive  is  deprived  of  the  power  of  leading 
and  guiding  the  legislature  and  of  justifying  in  debate  its 
administrative  acts. 

Next  as  to  the  power  of  Congress  over  the  executive.  Either 
House  of  Congress,  or  both  Houses  jointly,  can  pass  resolutions 
calling  on  the  President  or  his  ministers  to  take  certain  steps, 
or  censuring  steps  they  have  already  taken.  The  President 
need  not  obey  such  resolutions,  need  not  even  notice  them.  They 
do  not  shorten  his  term  or  limit  his  discretion.^  If  the  resolution 
be  one  censuring  a  minister,  or  demanding  his  dismissal,  there  is 
another  ground  on  which  the  President  may  disregard  it.  The  act 
is  in  b.w  not  the  minister's  act,  but  that  of  the  President  himself, 
and  he  does  not  therefore  escape  responsibility  by  throwing  over 
his  adviser. 

^  In  England  a  resolution  of  the  House  of  Commons  alone  is  treated  as  impera- 
tive in  matters  lying  within  tlie  discretion  of  the  executive,  but  then  the  House  of 
Commons  hai  the  power  of  dismissing  the  Government  if  its  wishes  are  dis- 
regarded. There  have  even  been  instances  of  late  years  in  which  the  executive 
lias  ceased  to  put  in  force  the  provisions  of  an  imrepealed  statute,  because  thp 
House  of  Commons  has  expressed  its  disajiproval  of  that  statute. 
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Either  House  of  Congress  can  direct  a  committee  to  summon 
and  examine  a  minister,  who,  though  he  might  legally  refuse  to 
attend,  never  does  refuse.  The  committee,  when  it  has  got  him, 
can  do  nothing  more  than  question  him.  He  may  evade  their 
questions,  may  put  them  off  the  scent  by  dexterous  concealments. 
He  may  with  impunity  tell  them  that  he  means  to  take  his  own 
course.     To  his  own  master,  the  President,  he  standeth  or  fallcth. 

Congress  may  refuse  to  the  President  the  legislation  he  re- 
quests, and  thus,  by  mortifying  and  embarrassing  him,  may  seek 
to  compel  his  compliance  with  its  \vishes.  It  is  only  a  timid 
President,  or  a  President  greatly  bent  on  accomplishing  some  end 
for  which  legislation  is  needed,  who  will  be  moved  by  such  tactics. 

Congress  can  pass  bills  requiring  the  President  or  any  minister 
to  do  or  abstain  from  doing  certain  acts  of  a  kind  hitherto  left  to 
his  free  will  and  judgment,  may,  in  fact,  endeavour  to  tie  do"\\Ti 
the  officials  by  prescribing  certain  conduct  for  them  in  great 
detail.  The  President  Avill  presumably  veto  such  bills,  as  con- 
trary to  sound  administrative  policy.  If,  however,  he  signs  them, 
or  if  Congress  passes  them  by  a  two-thirds  vote  in  both  Houses 
over  his  veto,  the  further  question  may  arise  Avhether  they  are 
within  the  constitutional  powers  of  Congress,  or  are  invalid  as 
unduly  trenching  on  the  discretion  which  the  Constitution  leaves 
to  the  President.  If  he  (or  a  minister),  alleging  them  to  be  un- 
constitutional, disobeys  them,  the  only  means  of  deciding  whether 
he  is  right  is  by  getting  the  point  before  the  Supreme  Court  as 
an  issue  of  law  in  some  legal  proceeding.  This  cannot  always  be 
done.  If  it  is  done,  and  the  court  decide  against  the  President,  then 
if  he  still  refuses  to  obey,  nothing  remains  bu^.  to  impeach  him. 

Impeachment,  of  which  an  account  has  already  been  given, 
is  the  heaviest  piece  of  artillery  in  the  congressional  arsenal,  but 
because  it  is  so  heavy  it  is  unfit  for  ordinary  use.  It  is  like  a 
hundred-ton  gun  which  needs  complex  machinery  to  bring  it  into 
position,  an  enormous  charge  of  powder  to  fire  it,  and  a  large 
mark  to  aim  at.  Or  to  vary  the  simile,  impeachment  is  what 
physicians  call  a  heroic  medicine,  an  extreme  remedy,  proper  to 
be  applied  against  an  official  guilty  of  political  crimes,  but  ill 
adapted  for  the  punishment  of  small  transgressions.  Since  1789 
it  has  been  used  only  once  against  a  President,  and  then,  although 
that  President  (Andrew  Johnson)  had  for  two  years  constantly,  and 
■with  great  intemperance  of  language,  so  defied  and  resisted  Con- 
gi-ess  that  the  whole  machinery  of  government  had  been  severely 
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strained  by  the  collision  of  the  two  authorities,  yet  the  Senate 
did  not  convict  him,  because  no  single  offence  had  been  clearly 
made  out.  Thus  impeachment  does  not  tend  to  secure,  and 
indeed  was  never  meant  to  secure,  the  co-operation  of  the  exccu 
tivo  ynth  Congi-css. 

It  accordingly  appears  that  Congress  cannot  compel  the  dis- 
missal of  any  official.  It  may  investigate  his  conduct  by  a  com- 
mittee and  so  try  to  drive  him  to  resign.  It  may  recjucst  the 
President  to  dismiss  him,  but  if  his  master  stands  by  him  and  ho 
sticks  to  his  place,  nothing  more  can  be  done.  He  may  of  coui'se 
be  impeached,  but  one  does  not  impeach  for  mere  incompetence 
or  laxity,  as  one  does  not  use  steam  hammers  to  crack  nuts. 
Thus  we  arrive  at  the  result,  surprising  to  a  Euroj^ean,  that 
while  Congress  may  examine  the  servants  of  the  public  to  any 
extent,  may  censure  them,  may  lay  doAvn  rules  for  their  guidance, 
it  cannot  get  rid  of  them.  It  is  as  if  the  directors  of  a  company 
were  forced  to  go  on  employing  a  manager  whom  they  had 
ceased  to  trust,  because  it  Avas  not  they  but  the  shareholders  who 
had  appointed  him. 

There  remains  the  power  which  in  free  countries  has  been 
long  regarded  as  the  '  Itadcl  of  parliamentary  supremacy,  the 
power  of  the  purse.  Congress  has  the  sole  right  of  raising  money 
and  appropriating  it  to  the  service  of  the  state.  Its  management 
of  national  finance  is  significantly  illustrative  of  the  plan  which 
separates  the  legislative  from  the  executive.  It  has  been  shown 
in  a  preceding  chapter  that  in  this  supremely  important  matter 
of  raising  and  applying  the  public  revenue,  the  executive  govern- 
ment, instead  of  proposing  and  supervising,  instead  of  securing 
that  each  department  gets  the  money  that  it  needs,  that  no 
money  goes  where  it  is  not  needed,  that  revenue  is  procured  in 
the  least  troublesome  and  expensive  way,  that  an  exact  yearly 
balance  is  struck,  that  the  policy  of  expenditure  is  self -consistent 
and  reasonaljly  permanent  from  year  to  year,  is  by  its  exclusion 
from  Congress  deprived  of  influence  on  the  one  hand,  of  responsi- 
bility on  the  other.  The  chancellorship  of  the  exchequer,  to  use 
an  English  expression,  is  put  into  commission,  and  divided  be- 
tween the  chairmen  of  several  unconnected  committees  of  both 
Houses.  li.  mass  of  business  which,  as  English  experience 
shows,  specially  needs  the  knowledge,  skill,  and  economical  con- 
science of  a  responsible  ministry,  is  left  to  committees  which 
are  powerful  but  not  responsible,  and  to  Houses  whose  nominal 
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responsibility  is  in  practice  sadly  weakened  by  their  want  of 
appropriate  methods  and  organization. 

The  ([uestion  follows :  How  far  docs  the  power  of  the  purse 
enable  Congress  to  control  the  President?  Much  less  than  in 
I'jUiopean  countries.  Congress  may  check  any  particular  scheme 
which  the  President  favours  by  refusing  supplies  for  it.  If  ho 
weie  to  engage  in  military  operations — he  cainiot  under  the  Con- 
si  itution  "declare  war"  for  that  belojigs  to  Congress — the  House 
might  ])aralyse  him  by  declining  to  vote  the  requisite  army 
appropriations.  If  he  Avere  to  repeat  the  splendid  audacity  of 
Jetierson  by  purchasing  a  new  territory,  they  could  withhold 
the  i)urchase  money.  But  if,  keeping  within  the  limits  of  his 
constitutional  functions,  he  takes  a  dill'erent  course  from  that 
they  recommend,  if  for  instance  he  should  refuse,  at  their  re- 
peated requests,  to  demand  the  liberation  of  American  citizens 
])ining  in  foreign  dungeons,  or  to  suppress  disorders  in  a  State 
whose  government  had  requested  Federal  intei'^'ention,  they 
would  have  to  look  on.  To  "withhold  the  ordinary  supplies,  and 
thereby  stop  the  machine  of  government,  would  injure  the 
country  and  themselves  far  more  than  the  President.  They 
would,  to  use  a  conuuon  expression,  be  cutting  otl"  their  noso  to 
spite  their  face.  They  could  not  lawfully  refuse  to  vote  his 
salary,  for  that  is  guaranteed  to  him  by  the  Constitution.  They 
eoidil  not,  except  by  a  successful  impeachment,  turn  him  out  of 
the  ^\'hite  House  or  deprive  him  of  his  title  to  the  obedience  of 
all  Federal  oiHcials. 

Accordingly,  when  Congi'ess  has  endeavoured  to  coerce  the 
President  by  the  use  of  its  money  powers,  the  case  being  one  in 
which  it  could  not  attack  him  by  ordinary  legislation  (either 
because  such  legislation  would  be  unconstitutional,  or  for  want 
of  a  two-thirds  majoT-ity),  it  has  proceeded  not  by  refusing  appro- 
priations altogether,  as  the  English  House  of  Couunons  Avould  do 
in  like  circumstances,  but  by  attaching  what  is  called  a  "rider" 
to  an  appropriation  bill.  More  than  tAventy  years  ago  the  House 
had  fc^rmed  the  habit  of  inserting  in  bills  ap})ropriating  money  to 
the  purposes  of  the  public  service,  provisions  relating  to  ipiite 
different  matters,  which  there  was  not  time  to  jmsh  through  in 
the  ordinary  way.^  In  1SG7  Congress  used  this  device  against 
President   Johnson,  with    whom  it  was  then  at  open  war,  by 

^  A  leading  rieiubcr  of  the  House,  Mr.  Reagan  of  Texas,  said  there  tliat  he- 
tv.'een  1862  and  ]^7i>,  376  meahures  ol  yeueral  legislation  had  been  passed  aa 
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r  "hole  practice  of  tacking  oZT„T°"f  '"'°"«'y  "S'^"^^ 
n.is  ccrbiinly  caused  <rrn.,f    f  matters  to  mo/iev  bill?     T, 
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upon  Congress  the  dLrawL  ots?  ''  *\"  ^'■^^'*"'  '>'■'-  Cj 
sMutmn  as  to  enable  bin,  as  a  s,-'.      '°       °  *''"  ^'='^'"-'''  Cm 
State  constitutions  alCd  t,  ^^^'/"'•""or  is  by  some  rece,  t 

appropriation  bill  «tho«  ^eS.  ?h™'\rs'°  '"="«  ■•"»„' 
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-ould  cure  one  of  It  dtS  ^ ?o  Thf  r^'  '"''''  ^'^^^ 
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CHAPTER  XXI 

Tin:  IJ'.CISLATUllK  AND  THE  KXKCLTIVE 

Thk  fuiidiimcntiil  chiiractcri.stic  of  the  American  National  Oovern- 
ment  is  its  se})aration  of  the  h'gishitive,  executive,  and  judicial 
departments.  Tiiis  separation  is  the  merit  which  the  Pliiladel- 
phia  Convention  chiefly  sought  to  attain,  and  wliich  the  Americans 
have  been  wont  to  regard  as  most  completely  secured  by  their 
Constitution.  In  Europe,  as  well  as  in  Amei-ica,  men  are  accus- 
tomed to  talk  of  IcLiislatit)!!  and  admiiiistraticjii  as  distinct.  But 
a  consideration  of  their  nature  will  show  that  it  is  not  easy  to 
separate  these  two  dei)artments  in  theory  by  analysis,  and  still 
less  easy  to  keep  them  apart  in  practice.  AVe  may  begin  by 
examining  their  relations  in  the  internal  alVairs  of  a  nation, 
reserving  foreign  policy  for  a  later  i)art  of  the  discussion. 

People  conuuonly  think  of  the  Legislature  as  the  body  which 
lays  down  general  rules  of  law,  "which  prescribes,  for  instance, 
that  at  a  man's  death  his  children  shall  succeed  equally  to  his 
ju'operty,  or  that  a  convicted  thief  shall  be  punished  with  im- 
prisonment, or  that  a  manufacturer  may  register  his  trade  mark, 
They  think  of  the  Executive  as  the  jjerson  or  persons  who  do 
certain  acts  under  those  rules,  who  lock  up  convicts,  register 
trade  marks,  carry  letters,  raise  and  pay  a  police  and  an  army. 
In  finance  the  Legislature  imposes  a  tax,  the  Executive  gathers 
it,  and  places  it  in  the  treasury  or  in  a  bank,  suly'ect  to  legislative 
orders ;  the  Legislature  votes  money  by  a  statute,  appropriating 
it  to  a  specific  purpose;  the  Executive  draws  it  from  the  treasury 
or  bank,  and  applies  it  to  that  purpose,  perhaps  in  paying  the 
army,  perhaps  in  building  a  bridge. 

The  executive  is,  in  civilized  countries,  itself  the  creature  of 
the  law,  deriving  therefrom  its  existence  as  Avell  as  its  authority. 
Sometimes,  as  in  France,  it  is  so  palpably  and  formally.  The 
President  of  the  liepublic  has  been  called  into  existence  by  the 


riiAP.  xxt 


LEOIsriATURK  AND  KXKCUTIVE 


'J  13 


hating 

jasury 
the 


Ure  of 
lority. 
The 
)y  the 


Constitution.  Sometimes,  as  in  KiiLrlnnd,  it  is  so  jjuhstantially, 
though  not  formally.  The  English  Crown  dates  from  a  remote 
anticjuity,  when  custom  and  belief  had  s(  arcely  crystallized  into 
law ;  and  though  Parliament  has  rcjieatcdly  determined  its 
devolution  upon  jiarticular  persons  or  families — it  is  now  luld 
under  the  Act  of  Settlement — no  statute  has  ever  afl'ected  to 
confer  upon  it  its  rights  to  the  ohediencti  of  the  people.  But 
practically  it  holds  its  powers  at  the  plcasun;  of  J'arliament, 
which  has  in  some  cases  expressly  limited  them,  and  in  others 
given  them  a  tacit  recognition.  AVe  may  accordingly  say  of 
England  and  of  all  constitutional  monarchies  as  well  as  of 
republics  that  the  executive  in  all  its  acts  must  obey  the  law. 
that  is  to  say,  if  the  law  jtrescrilies  a  particular  course  of  action, 
the  executive  must  take  that  course  ;  if  the  law  foibids  a  par- 
ticular course,  the  executive  must  avoid  it. 

It  is  therefore  clear  that  the  extent  of  th(^  power  of  the  ex- 
ecutive magistrate  depends  upon  the  particularity  with  which  the 
law  is  drawn,  that  is,  upon  the  amount  of  discretion  which  the 
law  leaves  to  him.  Tf  the  law  is  general  in  its  terms,  the  execu- 
tive has  a  wide  discretion.  If,  for  instance,  the  law  prescribes 
simply  that  a  duty  of  ten  per  cent  ad  valorem  be  levied  on  all 
manufactured  goods  imported,  it  rests  with  the  executive  to  de- 
termine by  whon  and  where  that  duty  shall  be  collected,  and  on 
what  principles  it  shall  be  calculated.  If  the  law  merely  creates 
a  post-ofiice,  the  executive  may  fix  the  rate  of  payment  for 
letters  and  parcels,  and  the  conditions  on  which  they  will  be 
received  and  delivered.  In  these  cases  the  executive  has  a  large 
field  within  which  to  exert  its  free  will  and  choice  of  means. 
Power  means  nothing  more  than  the  extent  to  which  a  man  can 
make  his  individual  will  prevail  against  the  wills  of  other  men, 
so  as  to  control  them.  Hence,  when  the  law  gives  to  a  magistrate 
a  wide  discretion,  he  is  powerful,  because  the  law  clothes  his  will 
with  all  the  poAver  of  the  state.  On  tlie  other  hand,  if  the  law 
goes  into  very  minute  details,  directing  the  official  to  do  this  and 
not  to  do  that,  it  narrows  the  discretion  of  the  executive  magis- 
trate. His  personal  will  and  choice  are  gone.  He  can  no  longer 
l)c  thought  of  as  a  co-ordinate  power  in  the  state.  He  becomes 
a  mere  servant,  a  hand  to  carry  out  the  bidding  of  the  legislative 
brain,  or,  we  may  even  say,  a  tool  in  the  legislative  hand. 

As  the  legislature  has  been  the  body  through  which  the  people 
have  chiefly  asserted  their  authority,  we  find  that  in  all  free 
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statos  l;iw-makin,ii;  asscnihlii's,  wluitlicr  i>n'iri.iry  or  icpri'sciitativc, 
havo  souj^lit  to  (extend  their  pi'ovinco  :iii(l  to  sulijcct  tlio  cxocu- 
tivo  to  thomselves.  They  havo  doiu^  this  in  spvcral  ways.  In 
tho  (h'inocracies  of  ancient  Greece  thci  assembly  of  all  citizens 
not  only  passed  statutes  of  pMiei'id  application,  l»ut  made  ])(':u'C 
or  declared  war  ;  ordered  an  expedition  to  start  for  Sph;icteri;i, 
and  j)ut  Cleon  at  the  head  of  it ;  commanded  the  execution  of 
prisoners  or  reprieved  them  ;  conducted,  in  fact,  most  of  the 
public  busipess  of  the  city  by  a  series  of  direct  decrees,  all  of 
which  were  hn\.>,  i.e.  declarations  of  its  sovereiji;n  will.  It  was 
virtually  tho  goveriunent.  The  chief  executive  otlicers  of  Athens, 
called  tho  generals,  had  littlo  authority  except  over  the  military 
operations  in  tho  field.  Even  the  Komau  Constitution,  a  far 
more  highly  developed  and  scientific,  though  also  a  complicated 
and  cumbrous  system,  -while  it  wisely  left  great  discretion  to  the 
chief  magistrates  (requiring  them,  however,  to  consult  the 
Senate),  yet  permitted  tho  passing  jrro  re  nafa  of  important  laws, 
which  were  really  oxecucivo  acts,  such  as  the  law  by  which 
Pompey  received  an  extraordinary  command  against  JMithridates. 
Tho  liomans  did  not  draw,  any  more  than  the  Greek  rei)ublics, 
a  distinction  between  general  and  special  legislation.^ 

This  method,  in  which  tho  people  directly  gover^^  as  a  legis- 
lature, reducing  the  executive  magistrates  to  passiv*  ^ruments, 
is  inapplicable  where  the  country  is  largo,  because  -^^  mass  of 
citizens  cannot  come  together  as  an  assend)ly.  It  is  almost 
equally  inapplicable  where  the  legislature,  though  a  representa- 
tive body,  is  very  numerous.  England,  accordingly,  and  the 
nations  which  have  imitated  England, 2  havo  taken  a  dillbrcnt 

^  The  distinction  between  general  lei^'islative  acts,  which  we  call  laws  ^iroper 
or  statutes,  anil  special  legislative  acts,  ordering  a  particnlar  thing  to  be  done,  is 
marked  in  Greek  by  the  words  rdi/ios  and  ■i^i)-bLafx.a;  and  in  some  cities,  as  in 
Athens,  a  i'6/xos  could  be  passed  or  changed  only  by  a  sju'cially  provided  method. 
At  Konie  everything  done  by  the  i)eople  was  of  ecjual  legal  force  and  called  lex 
(though  the  word  prii'ilcjmm  is  sometimes  applied  to  si)ecial  acts).  The  dis- 
tinction is  apt  to  be  forgotten  under  a  despotic  monarch,  who  is  at  once  the 
executive  and  the  legislative  authority.  Nevertheless,  oven  under  an  autocrat 
there  are  some  general  rules  which  hia  individual  volition  dares  not  change, 
because  the  universal  opinion  of  the  people  approves  them.  The  book  of  Daniel 
even  represents  Darius  as  unable  to  revoke  a  general  law  be  has  once  sanctioned, 
or  to  except  a  particular  person  from  its  operation. 

-  But  during  and  immediately  after  the  great  Civil  War  the  Long  Parliament 
acted  as  both  a  legislative  and  an  executive  authority,  as  did  the  Convention 
through  part  of  the  French  Revolution.  And  Parliament  of  course  still  retains 
its  power  of  giving  wliat  are  practically  executive  orders,  e.g.  it  could  pass  a 
statute  directing  au  expedition  to  seize  a  particular  Pacific  island. 
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method.  'I'lio  |)('()|)lo  (tlint  is,  tlu^  qiiMlidcd  voters)  luive  allowed 
an  cx'ccutivo  to  sul)sist  with  appnrciitly  wide  powers,  hut.  they 
virtually  chooso  this  executive,  and  kee|)  it  in  so  close  and  con- 
stiint  a  dopon(l(Miee  upon  theii-  pleasure,  that  it  dai'O  not  act 
against  what  it  hcdievos  their  wiil  to  he.  The  strii^j.^le  for 
popular  liherties  in  Kn,L,dand  took  at  lii'st  the  form  of  a  struggle 
for  the  supremacy  of  law;  that  is  to  say,  it  was  a  strnu'.'^le  to 
restrain  the  preroi^ative  of  the  kiiii^  by  co"i|)ellin<^  his  ministers 
to  respect  the  ancient  customs  of  the  land  and  the  statutes  passed 
in  Parliament.  As  the  customs  were  always  maintained,  and  th.e 
range  of  the  statutes  (;onstantly  widencul,  the  executive  was  by 
degrees  hemmed  in  within  narrow  limits,  its  discretionary  power 
restricted,  and  that  characteristic  principle  of  the  Constitution, 
which  has  been  well  called  "  The  Reign  of  Law,"  was  established. 
It  was  settled  that  the  law,  i.e.  the  ancient  customs  and  the 
statutes,  should  always  ])rcvail  against  the  discretion  of  the 
Crown  and  its  ministers,  and  that  acts  done  by  the  servants  of 
the  Crown  should  bo  justieia1)le,  exactly  like  the  acts  of  })rivatc 
persons.!  This  once  achieved,  the  executive  fairly  bitted  and 
bridled,  and  the  ministry  made  to  liold  oflice  at  the  pleasure  of 
the  House  of  Commons,  Parliament  had  no  longer  its  former 
motive  for  seeking  to  restrict  th<  discretion  of  the  ministers  of 
the  Crown  by  minutely  particular  legishtion.  fni  ministers  had 
become  so  accustomed  to  subjection  that  their  discretion  might 
bo  trusted.  Parliament  has,  in  fact,  of  late  years  begun  to  sail 
on  the  other  tack,  and  allows  ministers  to  do  many  things  by 
regulations,  schemes,  orders  in  council,  and  so  forth,  which  would 
previously  have  been  done  by  statute. - 

It  may  be  asked  how  it  comes,  if  this  be  so,  that  people 
nevertheless  talk  of  the  executive  in  England  as  being  a  separate 
and  considerable  authority  ?  The  answer  is  twofold.  The 
English  Crown  has  never  been,  so  to  si)eak,  thrown  into  the 
melting-pot  and  recast,  but  has  continued,  in  external  form  and 
seeming,  an  indej)endont  and  highly  dignified  part  of  the  con- 
stitutional system.^    Parliament  has  never  asserted  a  direct  control 

^  See  Jlr.  Dicey's  Lmo  of  the  Constitution  for  a  lucid  exposition  of  this 
prlnciide. 

-  In  these  cases,  however  (of  which  schcnu's  under  tlie  Endowed  Schools  Acts 
may  be  taken  as  an  instance),  Parliament  reserves  to  itself  a  ri^dit  of  veto  in  the 
form  of  an  address  to  the  Crown  requesting  that  the  regulation  or  sch  •  "3  he  not 
approved. 

^  An  interesting  illustration  of  tha  relations  of  the  English  executive  to  the 
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over  certain  parts  of  the  royal  prerogative,  such  as  the  hosiowul 
of  honours,  the  creation  of  peerages,  the  making  of  appointments 
to  oflice.  No  one  at  this  moment  can  say  exactly  what  the 
royal  prerogative  does  or  does  not  include.  And  secondly,  the 
actual  executive,  i.e.  the  ministry  of  the  day,  retains  some  ad- 
vantages which  are  j)ractically,  though  not  legally,  immense.  It, 
has  an  initiative  in  all  legislation,  a  sole  initiative  in  financial 
legislation.  It  is  a  small  and  well  organized  body  placed  in  the 
midst  of  a  nuich  larger  and  less  organized  body  (ir.  the  two 
Houses),  oji  Avhich  thei-efore  it  can  powerfully  act.  All  patronnge, 
ecclesiastical  as  Avell  as  civil,  lies  in  its  gift,  and  though  it  must 
not  use  this  function  so  as  to  disgust  the  Commons,  it  has  grea.^ 
latitude  in  the  disposal  of  favours.  While  Parliament  is  sitting 
it  disposes  of  a  large  part,  sometimes  (as  in  1887)  of  the  whole 
of  the  time  of  tlie  House  of  Commons,  and  can  therefore  advance 
the  measures  it  nrefers.  while  retarding  or  evading  motions  it 
dislikes.  During  nearly  half  the  year  Parliament  is  not  sitting, 
and  the  necessities  of  a  great  State  placed  in  a  restless  world 
oblige  a  ministry  to  take  momentous  resolutions  upon  its  own 
responsibility.  Finally,  it  includes  a  few  men  Avho  have  obtained 
a  hold  on  the  imagination  and  confidence  of  the  people,  which 
endioldiius  them  to  resist  or  even  to  lecture  Parliament,  and 
often  to  prevail,  not  oidy  against  its  first  impulses,  but 
possibl}'  against  its  deliberate  wishes.  And  an  English  ministry 
is  strong;'  not  only  because  it  so  frankly  acknowledges  its  depend- 
ence on  the  Commons  as  not  to  rouse  the  antagonism  of  that 
body,  to  which,  be  it  remembci'cci,  most  ministers  belong,  but 

Ici^islat  lire  in  tl..^  fourteeutii  and  fii'tcpntli  centuries,  wlieu  Parliament  was  little 
more  than  a  pure  lejj;islature,  is  all'onleil  by  tlio  present  constitution  of  the  tiny 
kin.ijdom  of  llie  Isle  of  Man.  the  last  survivor  of  tliose  numerous  kingiloms  amonj,' 
whii'h  .he  Uritisli  Isles  were  once  uiviiled.  Its  government  is  carried  on  by  a 
(lovcrnnr  (ajipointed  by  the  English  Crown),  a  council  of  eight  (composed  partly 
of  persons  nominated  by  the  Crown  and  partly  of  ex-ollieio  members  holding  posts 
to  which  tlicy  have  been  appointed  by  the  Crown),  and  an  elected  representative 
assembly  of  twenty-four.  Th»  assend)ly  is  jnirely  legislative,  and  cannot  check 
the  (loveriior  otherwise  than  by  withholding  the  legislation  ho  wishes  for  and  such 
taxes  as  are  annually  voted.  For  the  jiurposea  of  fuianco  bills  the  assembly 
(House  of  Keys)  and  the  council  sit  together  but  vote  separately.  The  Governor 
presides,  as  the  English  king  did  in  his  Great  Council.  The  Governor  can  stop 
any  legislation  he  disapproves,  and  can  retain  his  nnnisters  against  the  will  of 
the  assembly.  lie  is  a  true  exc  utive  magistrate,  comnninding,  moreover,  like 
the  earlier  English  kings,  a  considerable  revenue  which  does  not  depend  on  the 
annual  vdtcs  of  the  legislature.  Here  therefore  is  an  Old-World  instance  of  the 
American  system  as  contn  listingnished  from  the  caliinet  system  of  England  and 
her  colonies. 
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also  I'ccausc  it  has  another  power  outside  to  which  it  can,  in 
extreme  cases,  rppeal.  It  may  dissolve  Farlianicnt,  and  ask  the 
people  to  judge  between  its  views  and  those  of  the  majority  of 
the  House  of  Conmions.  Sometimes  such  an  ap})oal  succeeds. 
The  power  of  making  it  is  at  all  times  a  resource. 

This  delicate  equipoise  of  the  ministry,  the  House  of  Commons, 
and  the  nation  acting  at  a  general  election,  is  the  secret  of  the 
smooth  working  of  the  British  Constitution.  It  reappears  in  two 
remarkable  Constitutions,  which  deserve  fuller  study  than  they 
have  yet  received  from  American  or  English  publicists,  those  of 
Prussia  and  the  new  German  Empire.  There,  however,  the 
ministry  is  relatively  stronger  than  in  England,  because  the 
Crown  retains  not  only  a  wider  stretch  of  legal  authority,  but  a, 
greater  moral  influence  over  the  people,  who  have  had  Jess 
practice  than  the  English  in  wot  king  free  institutions,  and  who 
never  forget  that  they  are  soldiers,  and  the  King-Emperor  head 
of  the  army.  A  Prussian  minister  is  so  likely  to  have  the  nation 
on  his  side  when  he  makes  an  appeal  to  it  in  the  name  of  the 
King,  and  feels  so  confident  that  even  if  he  defies  the  Chambers 
without  dissolving,  the  nation  will  not  be  greatly  stirred,  that  he 
sometimes  refuses  to  obey  the  legislature.  This  is  one  of  those 
exceptions  Avhich  illustrate  the  rule.  The  legislature  is  prevented 
from  gaining  ground  on  the  executive,  not  so  much  by  the 
Constitution  as  by  the  occasional  refusal  of  the  executive  to  obey 
the  Constitution,  a  refusal  made  in  reliance  on  the  ascendency 
of  the  Crown. 

So  far  we  have  been  considering  domestic  policy.  The  case 
of  foreign  aflfairs  difTers  chiefly  in  this,  that  they  cannot  be  pro- 
vided for  beforehand  by  laws  general  in  application,  but  minutely 


I)articular  in  wording.  A  governing  assembly  may  take  foreign 
affairs  into  its  own  hand.  In  the  republics  of  anticpiity  the 
Assembly  did  so,  and  was  its  own  foreign  ofKco  The  Athenian 
Assembly  received  ambassadors,  decbu  ?d  war,  concluded  treaties. 
It  got  on  well  enough  while  it  had  to  deal  with  other  republics 
like  itself,  but  sutlercd  when  the  contest  came  to  be  with  an 
astute  diplomatist  like  Philip  of  Macedon.  The  Roman  Senate 
conducted  the  foreign  policy  of  Home,  often  with  the  skill  to  be 
expected  from  men  of  immense  experience  and  ability,  yet  some- 
times with  a  vacillation  which  a  monarch  would  have  been  less 
likely  to  show.  But  the  foreign  relations  of  modern  states  arc  so 
mimerous  and  complex,  and  so  much  entangled  with  commercial 
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•Hu^slions,  thai  it  has  In'oonio  Ticvossary  to  crcatii  a  stall' of  trained 
otVu'ials  to  (h'al  with  them.  No  hwi^o  ))o|)iilar  ass(>ml)ly  couM 
liavo  (Mthci"  the  time  or  tli(>  kiiowh'd^c  i'<'(|uisit.(^  for  inaiiajiiiiiiji; 
tho  ordinavv  htisiiK^ss,  iimch  h>ss  coiiM  it  conduct  a.  (h'Ii(!at('. 
negotiation  whose  sucoosa  wouhl  d<'|)(>nd  on  ]»roni|»litu(hi  and 
scoroov.  llcnce  oven  d(Mnorratio  conntric's  like  Franco  and 
Mnuland  are  forced  to  h>av(»  foreii^n  aD'airs  to  a.  far  greater  d(>ii;re(^ 
than  home  allairs  to  the  discretion  of  the  niinisti-y  <>f  tlie  ih\y. 
France  ri^s(M'V(>s  to  th(>  (Miatnl>ers  thc^  power  of  (h>clarinj;  war  or 
conchidini;  a  treaty.  Fngland  has  so  far  adhcM'ed  to  t"ho  old 
traditions  as  to  leave  both  to  tho  Crown,  though  the  lirst,  and  in 
most  cases  the  second,  nuist.  bo  exertivi  with  tho  virtual  a|)])roval 
of  rarlianient.  'Vhc  executive  is  as  distinctly  responsible  t(  tho 
legislature,  as  clearly  bound  to  obey  tho  directions  of  the  legisla- 
ture, as  in  matters  of  domestic  concern.  Hut  tho  ini|)ossibility 
which  tho  legislature  in  countries  liko  Franco  and  Fnglatid  linds 
in  eitluM'  assuming  executive  tunctions  iti  'international  ivitercourso, 
or  laying  down  any  rules  by  hiw  for  tho  guidance  of  the  oxecu 
tive,  necessarily  gives  the  executive  a.  wide  discn^ion  and  u 
correspondingly  large  measure  of  inlluonco  and  authority.  Tho 
only  way  of  restricting  this  authority  would  be  to  create  a,  small 
foreign  alVairs  coiumitteo  of  tho  legislature  and  to  empower  it  to 
sit  when  the  latter  was  uot  sitting.  And  this  extreme  course 
neither  France  nor  Fnglatid  has  yet  taken,  because  the  depond- 
ence  of  the  uu'iu'stry  on  the  majority  of  the  legislature  has 
hitherto  e-HMUod  to  secure  tho  conformitv  of  tho  Foreign  Olhco 
to  the  ideas  and  siMitinuMits  of  that  majority. 

Heforo  apj^lying  these  observaticMis  to  tho  United  vStatcs,  lot 
us  summarize  tlu'  conclusions  wo  have  reached. 

We  hav(^  found  that  where\er  the  will  of  the  pcoplo  prevails, 
the  legislature,  since  it  either  is  or  represents  tho  people,  caji 
make  itself  omnijiotent,  uidess  checked  by  the  action  of  th(^ 
]>oo}ile  themselves.  Tt  can  do  this  in  two  ways.  It  may,  liko 
tho  republics  of  anticputy,  issue  decrees  for  particular  cases  as 
thev  arise,  giving  constant  conmiands  to  all  its  agents,  who  thus 
become  mere  servants  with  no  discretion  left  them.  Or  it  may 
frame  its  laws  with  such  ]>;u"ticularity  as  to  provide  by  antici])a- 
tion  for  the  greatest  ]K)ssible  numl)er  of  imaginable  cases,  in  this 
way  also  so  binding  down  its  otlicialsas  to  leave  them  no  volition, 
no  real  authority. 

We  have  also  observed   Lliui  c\ci^    legislature  tends  so  to 
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otilar^o  its  jjowcis  ;ih  to  ciicroMcli  on  tlin  cxcciiliv)!  ;  iind  tliiit. 
it  h.»H  j;r("il  !i(lv;iiitMj^(>s  foi'  ho  (l(»iti}X,  Im'cmuho  !i.  Hiifcccdin,!^;  Ic^^i.s- 
liittifd  riircly  consciita  to  sliilui  oil'  jiny  ivMv.v  ita  jucmIcccssoi-  liiiH 
iin|)os('(l. 

'rims  tli(^  l(<!i;iliin:ito  issno  of  tlio  process  would  Ito  tlid  cxliiic- 
tion  iH'  idtsorption  of  llio  cxcciilivc  its  :i  pttwcr  in  flic.  Sl;it(\  It 
would  hcooiiKi  !i  uu'vr.  set  of  oniployrs,  olicyiii^  tlu)  l('ji;isliitiii'o  ns 
tho  clorkH  in  a  l)nnk  olx^y  tlio  dircctorH.  If  tliis  docs  not  liiippcn, 
the,  c;ius(?  is  goruMnlly  to  he  sought  in  sonio  one  or  more  of  I  lie 
followinj^  cireumst!Uic(>s  :  — 

'I'lie  icgislnture  mny  allow  the  (\xecntive  tlu^  power  of  ;ippe;d 
ing  to  tho  nation  against  itself  (England).' 

Tho  people  may  from  aiicii^nt  nworonco  or  the  hahit  of  mili 
tary  submission  ho  so  much  disposed  to  supf)ort  tho  executive  as 
to  end)olden  tho  latter  to  defy  the  legislatuio  (I'russin). 

The  importance  of  foreign  policy  and  tlu^  dilliculty  of  taking 
it  out  of  t;he  hands  of  tho  executive  may  he  so  grt^at  that  tho 
oxocutive  will  draw  th«irefrom  an  inlluenco  ro-acting  in  favour  of 
its  genera,!  weight  and  dignity  (I'russia,,  I'iiigland,  and,  to  sonw; 
extent,  France). 

Lot  us  now  SCO  how  tho  found(M's  of  tho  Ameiic^an  (yonstitu- 
tion  settled  tho  relations  of  tho  (h<,])art,ments.  They  W(!re 
terribly  afraid  of  a  strong  executive,  and  desired  to  reserve  tlu; 
final  and  decisive  voice  to  tho  legislature,  as  repi'csonting  the 
peo]ile.  They  could  not  adopt  what  I  have  called  th(i  (Ireek 
method  of  an  assembly  both  executive  and  legislative^,  for  ('on- 
gress  was  to  be  a  body  with  limit(!d  ])owers  ;  continuous  sittitigs 
w<iuld  be  iiiconveniont,  and  the  division  into  two  equally  pow(!i- 
ful  houses  would  evidently  unlit  it  to  govern  with  vigour  and 
promptitude.  Neither  did  they  ado])t  the  English  method  of  a 
higislature  governing  through  an  execnitivo  de|)(!nderit  upon  it. 
It  was  urged  in  the  rhiladel|)hi;i,  Convention  of  1787  that  the 
executivo  ought  to  be  appointed  by  and  niaxhi  accountable  tf)  the 
legislature,  as  being  the  su])reme  power  in  tho  national  govern- 
ment. This  was  over-ruled,  because  the  majority  of  tin;  Conven- 
tion were  fearful  of  "democratic  haste  and  instability,"  f(!aiful 
that  tho  legislature  would,  in  any  evcmt,  b(!como  too  poweiful, 
and  therefore  anxious  to  build  U|)  some  count ;t  autliority  to 
check  and  balance  it.      By  making  tho   President  indejx'udent, 

^  In  Franco  tlu!  President  ciiu  dissolve  tlie  Cliiinibers,  hut  only  witli  the  con- 
Rent  of  the  Senate. 
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and  keeping  him  and  his  ministers  apart  from  the  legislature,  the 
Convention  thought  they  were  strengthening  him,  as  well  as 
I)rotecting  it  from  attempts  on  his  part  to  corrupt  it.^  They 
were  also  Avoakening  him.  He  lost  the  initiative  in  legislation 
which  the  English  executive  enjoys.  He  had  not  the  English 
King's  power  of  dissolving  the  legislature  and  throAving  himself 
upon  the  country.  Thus  the  executive  magistrate  seemed  left 
at  the  mercy  of  the  legislature.  It  could  weave  so  close  a  net- 
work of  statutes  round  him,  like  the  net  of  iron  links  which 
Hephaestus  throws  over  the  lovers  in  the  Odyssey,  that  his  discre- 
tion, his  individual  volition,  seemed  to  disappear,  and  he  ceased 
to  be  a  branch  of  the  government,  being  nothing  more  than  a 
servant  working  under  the  eye  and  at  the  nod  of  his  master. 
This  would  have  been  an  absorption  of  the  executive  into  the 
legislature  more  complete  than  that  of  England,  for  the  English 
prime  minister  is  at  any  rate  a  leader,  perhaps  as  necessary  to 
his  parliamentary  majority  as  it  is  to  him,  whereas  the  President 
would  have  become  a  sort  of  superior  police  commissioner,  irre- 
movable during  four  y^ars,  but  debarred  from  acting  either  on 
Congi'ess  or  on  the  people. 

Although  the  Convention  may  not  have  realized  how  helpless 
such  a  so-called  Executive  must  be,  they  felt  the  danger  of 
encroachments  by  an  ambitious  legislature,  and  resolved  to 
strengthen  him  against  it.  This  was  done  by  giving  the  Presi- 
dent a  veto  which  it  requires  a  two-thirds  vote  of  Congress  tc 
over-ride.  In  doing  this  they  went  back  on  their  previous  action. 
They  had  separated  the  President  and  his  ministers  from  Con- 
gress. They  now  bestowed  on  him  legislative  functions,  though 
in  a  different  form.  He  became  a  distinct  branch  of  the  legisla- 
ture, but  for  negative  purposes  only.  Ho  could  not  propose,  but 
he  could  refuse.  Thus  the  executive  was  strengthened,  not  as 
an  executive,  but  by  being  made  a  part  of  the  legislature  ;  and 
the  legislature,  already  weakened  by  being  divided  into  two  co- 
equal houses,  was  further  weakened  by  finding  itself  liable  to  be 
arrested  in  any  new  departure  on  which  two -thirds  of  both 
houses  were  not  agreed. 

When  the  two  houses  are  of  one  mind,  and  the  party  hostile 

^  Their  sense  of  the  danger  to  <a  legislature  from  corruption  by  tlie  executive 
was  probably  quickened  by  what  they  knew  of  the  condition  of  the  Irish  Parlia- 
ment, full,  even  after  1782,  of  placemen  and  pensioners.  Much  of  the  best  blood 
of  Ulster  had  emigrated  to  America  in  the  preceding  half  century,  and  Irish 
politics  must  have  excited  a  good  deal  of  interest  there. 
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to  the  President  has  a  two-thirds  majority  in  both,  the  Executive 
is  almost  powerless.  It  may  be  right  that  he  should  be  power- 
less, because  such  majorities  in  both  houses  presumably  indicate 
a  vast  preponderance  of  popular  opinion  against  him.^  The  fact 
to  be  emphasized  is,  that  in  this  case  all  "  balance  of  powers  "  is 
gone.  The  legislature  has  swallowed  up  the  executive,  in  virtue 
of  the  principle  from  which  this  discussion  started,  viz.  that  the 
executive  is  in  free  States  only  an  agent  who  may  be  so 
limited  by  express  and  minute  commands  as  to  have  no  volition 
left  him. 

The  strength  of  Congress  consists  in  the  right  to  pass  statutes  ; 
the  strength  of  the  President  in  his  right  to  veto  them.  But 
foreign  aft'airs,  as  we  have  seen,  cannot  be  brought  witliin  the 
scope  of  statutes.  How  then  was  the  American  legislature  to 
deal  with  them?  There  were  two  courses  open.  One  w;i.s  to 
leave  foreign  affairs  to  the  executive,  as  in  England,  giving  Con- 
gi-ess  the  same  indirect  control  as  the  English  Parliament  enjoys 
over  the  Crown  and  ministry.  This  course  could  not  be  taken, 
because  the  President  is  independent  of  Congress  and  irremov- 
able during  his  term.  The  other  course  would  have  been  for 
Congress,  like  a  Greek  assembly,  to  be  its  own  foreign  office,  or 
to  create  a  foreign  affairs  committee  of  its  members  to  h-ndle 
these  matters.  As  the  objections  to  this  course,  which  would 
have  excluded  the  chief  magistrate  from  functions  naturally  inci- 
dental to  his  position  as  official  representative  of  the  nation,  were 
overwhelmingly  strong,  a  compromise  was  made.  The  initiative 
in  foreign  policy  and  the  conduct  of  negotiations  were  left  to 
him,  but  the  right  of  declaring  war  was  reserved  to  Congress,  and 
that  of  making  treaties  to  one,  the  smaller  and  more  experienced, 
branch  of  the  legislature.  A  measure  of  authority  was  thus 
suffered  to  fall  back  to  the  executive  which  would  have  served  to 
raise  materially  his  position  had  foreign  questions  played  as 
large  a  part  in  American  politics  as  they  have  in  French  or  Eng- 
lish. They  have,  however,  been  comparatively  unimportant, 
especially  since  1815, 

*  An  exceptionally  experienced  observer  (Mr.  James  G.  Blaine)  says  [Twenty 
Years  of  Congi-ess,  vol.  i.  p.  ISf)) :  "The  practical  deduction  as  to  tlie  working  of 
our  governmental  system  from  the  whole  of  that  troublous  jieiiod  (the  contest 
between  President  Johnson  and  Congress)  is  that  tv.'o-thirds  of  each  House  united 
and  stimulated  to  one  end  can  practically  neutralize  tlio  executive  power  of  the 
government,  and  lay  down  its  policy  in  defiance  of  the  efl'orts  and  the  opposition 
of  the  President." 
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It  may  be  said  that  there  was  yet  another  source  whence  the 
executive  might  draw  strength  to  su|)i)ort  itself  against  the 
legislature,  viz.  those  functions  which  the  Constitution,  deeming 
them  necessarily  incident  to  an  executive,  has  reserved  to  the 
President  and  excluded  from  the  competence  of  Congress.  But 
examination  shows  that  there  is  scarcely  one  of  those  which  the 
long  arm  of  legislation  cannot  reach.  The  President  is  com- 
mander-in-chief of  the  army,  hut  the  numl)ers  and  organization 
of  the  army  are  fixed  by  statute.  The  Piesident  makes  appoint- 
ments, but  the  Senate  has  the  right  of  rejecting  them,  and  Con- 
gress may  pass  Acts  c^pecifying  the  qualifications  of  appointees, 
and  reducing  the  salary  of  any  official  except  the  President  him- 
self and  the  judges.  The  real  strength  of  the  executive  there- 
fore, the  rampant  from  behind  which  it  can  resist  the  aggi'essions 
of  the  legislature,  is  in  ordinary  times  the  veto  power. ^  In  other 
words,  it  survives  as  an  executive  in  virtue  not  of  any  properly 
executive  function,  but  of  the  share  in  legislative  functions  which 
it  has  received ;  it  holds  its  ground  ^  '  force,  not  of  its  separa- 
tion from  the  legislature,  but  of  its  participation  in  a  right 
properly  belonging  to  the  legislature.^ 

An  authority  Avhich  depend?  on  a  veto  capable  of  being  over- 
ruled by  a  two-thirds  majority  may  seem  frail.  But  the  experi- 
ence of  a  century  has  shown  that,  owing  to  the  almost  equal 
strength  of  the  two  great  parties,  the  Houses  often  difller,  and 
there  is  rarely  a  two- thirds  majority  of  the  same  colour  in  both. 
Hence  the  Executive  has  enjoyed  some  independence.  He  is 
strong  for  defence,  if  not  for  attack.  Congress  can,  except 
within  that  narrow  sphere  which  the  Constitution  has  absolutely 


'  In  moments  of  public  danger,  as  during  tlie  War  of  Secession,  the  executive 
of  course  springs  up  into  ininieuso  power,  partly  because  the  connnaud  of  tlie  army 
is  then  of  the  first  importance  ;  partly  because  the  legislature,  feeling  its  unlitness 
for  swift  and  secret  decisions,  gives  free  rein  to  the  Executive,  and  practically 
puts  its  law-making  powers  at  his  disposal. 

"  What  is  said  here  of  the  national  executive  and  national  legislature  is  a 
fortiori  true  of  the  State  executive  and  State  legislatures.  The  State  governor  has 
no  power  of  independent  action  whatever,  being  checked  at  every  step  by  State 
statutes,  and  his  discretion  suiierseded  by  tlie  minute  directions  which  those 
statutes  contain.  He  has  not  even  ministers,  because  the  other  chief  ollicials  of 
the  State  are  chosen,  not  by  himself,  but  by  popular  vote.  He  has  very  little 
patronage  ;  and  he  has  no  foreign  jjolicy  at  all.  The  State  legislature  would 
therefore  prevail  against  him  in  everything,  were  it  not  for  his  veto  and  for  the 
fact  that  the  legislature  is  now  generally  restrained  (by  the  provisions  of  the  State 
constitution)  from  passing  laws  on  many  topics.  (See  post.  Chapters  XXXVII 
XLV.) 
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reserved  to  him,  l)ai!le  the  President,  can  interrogate,  check,  and 
worry  his  ministers.  But  it  can  neither  (hive  him  the  way  it 
wishes  him  to  go,  nor  dismiss  them  for  disobedience  or  incom- 
petence. 

An  individual 

an  assembly.  His  counsels  are  less  distracted.  His  secrets  are 
better  kept.  He  may  sow  discord  among  his  antagonists.  He 
can  strike  a  more  sudden  blow.  Julius  Cffisar  was  more  than  a 
match  for  the  Senate,  Cromwell  for  the  Long  Parliament,  even 
Louis  Napoleon  for  the  French  Assembly  of  ISol.  Hence,  when 
the  President  hap})ens  to  be  a  strong  man,  resolute,  prudent,  and 
pojmlar,  he  may  well  hope  to  prevail  against  a  body  Avhom  he 
may  divide  by  the  dexterous  use  of  patronage,  may  weary  out 
by  inflexible  patience,  may  overawe  by  winning  the  admii-ation  of 
the  masses,  always  disjiosed  to  rally  round  a  striking  personality. 


But  in  a  struggle  extending  over  a  long  course  of  years  an 
assembly  has  advantages  over  a  succession  of  officers,  especially 
of  elected  officers.  The  Roman  Senate  encroached  on  the  con- 
suls, though  it  was  neither  a  legislature  nor  representative  ;  the 
Carthaginian  Councils  encroached  on  the  Suffctes ;  the  Venetian 
Councils  encroached  on  the  Doge.  Men  come  and  go,  but 
an  asseml)ly  goes  on  for  ever ;  it  is  immortal,  because  while 
the  members  change,  the  policy,  the  passion  for  extending 
its  authority,  the  tenacity  in  clinging  to  what  has  once  been 
gained,  remain  persistent.  A  weak  magistrate  comes  after  a 
strong  magistrate,  and  }'jelds  what  his  predecessor  had  fought 
for ;  but  an  assembly  holds  all  it  has  ever  won.^  Its  pressure  is 
steady  ainl  continuous  ;  it  is  always,  by  a  sort  of  natural  process, 
expanding  its  own  powers  and  devising  new  methods  for  fettering 
its  rival.  Thus  Congress,  though  it  is  no  more  respected  or 
loved  by  the  people  now  than  it  was  seventy  years  ago,  though 
it  h.is  developed  no  higher  capacity  for  promoting  the  best 
intei'ests  of  the  St.  te,  has  succeeded  in  occu})ying  nearly  all  the 
ground  which  the  •  Constitution  left  debatable  between  the  Presi- 

^  This  is  still  more  Ci-nspicuously  the  case  when  the  members  of  the  executive 
frovcrnnieut  do  i>ot  sit  in  tlie  assembly.  When  they  do,  and  lead  it,  their  in- 
liuenco  tends  to  restrain  legislative  encroachments.  Eveu  Lhe  presence  of  persons 
wlio  are  likely  to  be  soon  called  on  to  form  the  executive  has  its  iulluence.  lu 
1886  a  resolution  moved  in  the  House  of  Commons  declarin<:  that  the  executive 
ought  to  malic  no  treaty  witliout  the  previous  consent  of  Parliament  was  resisted 
by  the  leaders  of  the  Opposition  as  well  as  by  the  Government,  partly  because  the 
former,  feeling  they  might  at  any  time  be  called  back  to  power,  had  personal  as 
well  as  public  grounds  for  not  desiring  to  see  the  executive  fettered. 
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(lent  and  itself ;  ^  and  would,  did  it  possess  a  better  internal 
organization,  be  even  more  plainly  than  it  now  is  the  supreme 
power  in  the  government. 

In  their  effort  to  establish  a  balance  of  power,  the  framers  of 
the  Constitution  so  far  succeeded  that  neither  powor  has  sub- 
jected the  other.  But  they  underrated  the  inconveniences  which 
arise  from  the  disjunction  of  the  two  chief  organs  of  government. 
They  relieved  the  Administration  from  a  duty  which  European 
ministers  find  exhausting  and  hard  to  reconcile  with  the  proper 
performance  of  administrative  work — the  duty  of  giving  attend- 
ance in  the  legislature  and  taking  the  lead  in  its  debates.  They 
secured  continuity  of  executive  policy  for  four  years  at  least, 
instead  of  leaving  government  at  the  mercy  of  lluctuating  mnjor- 
ities  in  an  excitable  assembly.  But  they  so  narroAvcd  the  sphere 
of  the  executive  as  to  prevent  it  from  leading  the  country,  or 
even  its  own  party  in  the  country.  They  sought  to  make  mem- 
bers  of  Congress  independent,  but  in  doing  so  they  deprived  them 
of  some  of  the  .neans  which  European  legislators  enjoy  of  learning 
how  to  administer,  of  learning  even  how  to  legislate  in  admin- 
istrative topics.  They  condemned  them  to  be  architects  without 
science,  critics  Avithout  experience,  censors  without  responsibility. 

1  The  modification  (in  1869)  and  repeal  (in  1886)  of  tlie  Tenure  of  Office  Act 
(see  above,  p.  59)  are  scarcely  instances  to  the  contrary,  because  that  Act,  even 
if  constitutional,  had  proved  diflicult  to  work. 

Justice  Miller  observes  (Oration  at  the  Centennial  Celebration  of  the  framing 
of  the  Constitution,  p.  20),  "  No  department  of  the  government  has  been  more 
shorn  of  its  just  powers  or  crippled  in  the  exercise  of  them  than  the  Presidency." 
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When  in  1788  the  loosely  confederated  States  of  North  America 
united  themselves  into  a  nation,  national  tribunals  were  felt  to  be 
a  necessary  part  of  the  national  government.  Under  the  Con- 
federation there  had  existed  no  means  of  enforcing  the  treaties 
made  or  orders  issued  by  the  Congress,  because  the  courts  of  the 
several  States  owed  no  duty  to  that  feeble  body,  and  had  little 
will  to  aid  it.  Now  that  a  Federal  legislature  had  been  estab- 
lished, whose  laws  were  to  bind  directly  the  individual  citizen,  a 
Federal  judicature  was  evidently  needed  to  interpret  and  apply 
these  laws,  and  to  compel  obedience  to  them.  The  alternative 
would  have  been  to  entrust  the  enforcement  of  the  laws  to  State 
courts.  But  State  courts  were  not  fitted  to  deal  with  matters  of 
a  quasi-international  character,  such  as  admiralty  jurisdiction  and 
rights  arising  under  treaties.  They  supplied  no  means  for  decid- 
ing questions  between  different  States.  They  could  not  be 
trusted  to  do  complete  justice  between  their  own  citizens  and 
those  of  another  State.  Being  under  the  control  of  their  own 
State  governments,  they  might  be  forced  to  disregard  any  Federal 
law  which  the  State  disapproved ;  or  even  if  they  admitted  its 
authority,  might  fail  in  the  zeal  or  the  power  to  give  due  effect 
to  it.  And  being  authorities  co-ordinate  with  and  independent 
of  one  another,  with  no  common  court  of  appeal  placed  over 
them  to  correct  their  errors  or  harmonize  thfir  views,  they  would 
be  likely  to  interpret  th'»  Federal  Constitution  and  statutes  in 
diff'erent  senses,  and  make  the  law  'incertain  by  the  variety  of 
their  decisions.  These  reasons  pointed  imperatively  to  the  estab- 
lishment of  a  new  tribunal  or  set  of  tribunals,  altogether  detached 
from  the  States,  as  part  of  the  machinery  of  the  new  govcnmient. 
Side  by  side  of  the  thirteen  (now  thirty-eight)  different  sets  of 
State  courts,  whose  jurisdiction  under  State  laws  and  between 
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their  own  citizens  w:is  left  untouched,  there  arose  a  n(nv  and 
complex  system  of  Federal  courts.  The  Constitution  drew  the 
outlines  of  the  system.  Congress  perfected  it  by  statutes ;  and 
as  the  details  rest  upon  these  statutes,  Congress  retains  the  power 
of  altering  them.  Few  American  institutions  arc  better  worth 
studying  than  this  intricate  judicial  machinery  :  few  deserve  more 
admiration  for  the  smoothness  of  their  working :  fcAV  have  more 
contributed  to  the  peace  and  well-being  of  the  country. 

The  Federal  courts  fall  into  three  classes  : — 

The  Supreme  court,  which  sits  at  Washington. 

The  Circuit  courts. 

The  District  courts. 

The  Supremo  court  is  directly  created  by  Art.  iii.  §  1  of  the 
Constitution,  but  Avith  no  provision  as  to  the  number  of  its 
judges.  Originally  there  were  six ;  at  present  there  are  nine, 
a  chief  justice,  with  a  salary  of  $10,500  (£2100),  and  eight 
associate  justices  (salary  $10,000).  The  justices  are  nominated 
by  the  President  and  confirmed  by  the  Senate.  They  hold  office 
during  good  behaviour,  i.e.  bhey  are  removable  only  by  impeach- 
ment. They  have  thus  a  tenure  even  more  secure  than  that  of 
English  judges,  for  the  latter  may  be  removed  by  the  Crown  on 
an  address  from  both  Houses  of  Parliament.^  ]\Ioreover,  the 
English  statutes  secure  the  permanence  only  of  the  judges  of  the 
Supreme  court  of  judicature,  not  also  of  judges  of  county  or 
other  local  courts,  while  the  provisions  of  the  American  Constitu- 
tion are  held  to  apply  to  the  inferior  as  well  as  the  superior 
Federal  judges.  The  Fathers  of  the  Constitution  were  extremely 
anxious  to  secure  the  independence  of  their  judiciary,  regarding 
it  as  a  bulwark  both  for  the  people  and  for  the  States  against 
aggressions  of  either  Congress  or  the  President.^  They  affirmed 
the  life  tenure  by  an  unanimous  vote  in  the  Convention  of  1787, 
because  they  deemed  the  risk  of  the  continuance  in  office  of  an 
incompetent  judge  a  less  evil  than  the  subserviency  of  all  judges 

^  12  and  13  William  III.,  cap.  2.  ;  cf.  1  George  III.,  cap.  23.  The  occasional 
resisliiuce  of  the  parliament  of  Paris,  whose  members  held  oflice  for  life,  to  the 
French  Crown  may  probably  have  confirmed  the  Convention  of  1787  in  its  attach- 
ment to  this  English  principle. 

'^  See  Hamilton  in  Federalist,  No.  Ixxviii.  :  "The  standard  of  ffood  behaviour 
for  the  continuam  e  in  office  of  the  judicial  magistracy  is  certainly  one  of  the 
most  valuable  of  the  modern  improvements  in  the  practice  of  government.  In  a 
monarchy  it  is  an  excellent  barrier  to  the  despotism  of  the  prince ;  in  a  rcjiublic 
it  is  a  no  less  excellent  barrier  to  the  encroachments  and  oppressions  of  the  legis- 
lative body." 
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to  the  legislature,  which  might  flow  from  a  tenure  dependent  on 
legislative  will.  The  result  has  justified  their  expectations.  The 
judges  have  shown  themselves  independent  of  Congress  and  of 
party,  yet  the  security  of  their  position  has  rarely  tempted  them 
to  breaches  of  judicial  duty.  Impeachment  has  been  four  times 
resorted  to,  once  only  against  a  justice  of  the  Supreme  court,  and 
then  unsuccessfully.^  Attempts  have  been  made,  beginning  from 
Jefferson,  who  argued  that  judges  should  hold  office  for  terms  of 
four  or  six  years  only,  to  alter  the  tenure  of  the  Federal  judges, 
as  that  of  the  State  judges  has  been  altered  in  most  States  ; 
but  Congress  has  always  rejected  the  proposed  constitutional 
amendment. 

The  Supreme  court  sits  at  Washington  from  October  till  July 
in  every  year.  The  presence  of  six  judges  is  required  to  pro- 
nounce a  decision,  a  rule  which,  by  preventing  the  division  of  the 
court  into  two  or  mure  branches,  retards  the  despatch  of  business, 
though  it  has  the  advantage  of  securing  a  thorough  consideration 
of  every  case.  The  sittings  are  held  in  the  Capitol,  in  the 
chamber  formerly  occupied  by  the  Senate,  and  the  justices  wear 
black  gowns,  being  not  merely  the  only  public  officers,  but  the 
only  non-ecclesiastical  persons  of  any  kind  whatever  within  the 
bounds  of  the  United  States  who  use  any  official  dress.^  Every 
case  is  discussed  by  the  whole  body  twice  over,  once  to  ascertain 
the  opinion  of  the  majority,  which  is  then  directed  to  be  set  forth 
in  J*  ^vritten  judgment ;  then  again  when  that  written  judgment, 
which  one  of  the  judges  has  prepared,  is  submitted  for  criticism 
and  adoption  as  the  judgment  of  the  court. 

The  Circuit  courts  have  been  created  by  Congress  under  a 
power  in  the  Constitution  to  establish  "  inferior  courts."  There 
are  at  present  nine  judicial  circuits,  in  which  courts  are  held 
annually.  For  each  of  these  there  has  been  appointed  a  Circuit 
judge  (salary  !?6000),  and  to  each  there  is  also  allotted  one  of 
the  justices  of  the  Supreme  court.  The  Circuit  court  may  be 
held  either  by  the  Circuit  judge  alone,  or  by  the  Supreme  court 
Circuit  justice  alone,  or  by  both  together,  or  by  either  sitting 
along  with  the  District  judge  (hereafter  mentioned)  of  the  dis- 

^  This  was  Samuel  Chase  of  Maryland  in  1804-5.  The  other  three  cases  were  of 
district  Federal  judges.  Two  were  convicted  (one  of  violence,  apparently  due  to 
insanity,  the  other  of  rebellion),  the  third  was  acquitted. 

-  Save  tliat  of  late  years  in  one  or  two  universities  the  president  and  pro- 
fessors have  taken  to  wearing  academic  gowns  on  great  occasions,  such  as  the 
annual  Uouimeucement. 
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trict  wherein  the  particular  circuit  court  is  held.  An  appeal  lies 
from  the  Circuit  court  to  the  Supremo  court,  except  in  certain 
cases  where  the  amount  in  dispute  is  small. 

The  District  courts  are  the  third  and  lowest  class  of  Federal 
tribunals.  They  are  at  present  fifty-five  in  number,  and  their 
judges  receive  salaries  of  from  S3500  to  $5000  (£700  to  £1000) 
per  annum.  The  Constitution  does  not  expressly  state  whether 
they  and  the  Circuit  judges  are  to  bo  appointed  by  the  President 
and  Senate  like  the  members  of  the  Supremo  court ;  but  it  has 
always  been  assumed  that  such  was  its  intention,  and  the 
appointments  are  so  made  accordingly. 

For  the  purpose  of  dealing  with  the  claims  of  private  persons 
against  the  Federal  government  there  has  been  established  in 
Washington  a  special  tribunal  called  the  Court  of  Claims,  with 
five  justices  (salary  $4500),  from  which  an  aj>peal  lies  direct  to 
the  Supreme  court. 

The  jurisdiction  of  the  Federal  courts  extends  to  the  follow- 
ing classes  of  cases,  on  each  of  which  I  say  no  more  than  what 
seems  absolutely  necessary  to  explain  their  nature.^  All  other 
cases  have  been  left  to  the  State  courts,  from  which  there  does 
not  lie  (save  as  hereinafter  specified)  any  appeal  to  tho  Federal 
courts. 

1.  "  Cases  in  law  and  equity  arising  under  the  constitution, 
the  laws  of  the  United  States  and  treaties  made  under  their 
authority." 

In  order  to  enforce  the  supremacy  of  the  national  Constitution 
and  laws  over  all  State  laws,  it  was  necessary  to  place  the 
former  under  the  guardianship  of  the  national  judiciary.  This 
provision  accordingly  brii:;  ^  before  a  Federal  court  every  cause 
in  which  either  party  to  a  suit  relies  upon  any  Federal  enact- 
ment. It  entitles  a  plaintiff  who  bases  his  case  on  a  Federal 
statute  to  bring  his  action  in  a  Federal  court :  it  entitles  a 
defendant  who  rests  his  defence  on  a  Federal  enactment  to  have 
the  action,  if  originally  brought  in  a  State  court,  removed  to  a 


*  "  All  the  ennmerated  cases  of  Federal  cognizance  are  those  which  touch  the 
safety,  peace,  and  sovereignty  of  the  nation,  or  which  presu^ne  that  State  attach- 
ments, State  prejudices,  State  jealousies,  and  State  interests  might  sometimes 
obstruct  or  control  the  regular  administration  of  justice.  The  appellate  power 
ia  all  these  cases  is  founded  on  the  clearest  principles  of  policy  and  wisdom,  and 
is  necessary  in  order  to  ])reserve  uniformity  of  decision  upon  all  subjects  within 
the  purview  of  the  Constitution." — Kent's  Commentaries  (Holmes'  edition),  voU 
L  p.  320. 
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Federal  court.^  But,  of  course,  if  the  action  has  orijjjifiully  ])cen 
brought  in  a  State  court,  there  is  no  reason  for  removing  it 
unless  the  authority  of  the  Fedeial  enactment  can  be  supposed 
to  bo  questioned.  Accordingly,  the  rule  hiid  down  by  the 
Judiciary  Act  (1789)  provides  "for  the  removal  to  the  supreme 
court  of  the  United  States  of  the  final  judgment  or  decree  in  any 
suit,  rendered  in  the  highest  court  of  law  or  equity  of  a  State 
in  which  a  decision  could  bo  had,  in  which  is  drawn  in  question 
the  validity  of  a  treaty  or  statute  of,  or  autliority  exercised 
under,  the  United  States,  and  the  decision  is  against  their 
validity  ;  or  where  is  drawn  in  question  the  validity  of  a  statute 
of,  or  an  authority  exercised  under,  any  State,  on  the  ground  of 
their  being  rej)Ugnant  to  the  Constitution,  treaties,  or  laws  of  the 
United  States,  and  the  decision  is  in  favour  of  their  validity  ;  or 
where  any  title,  right,  privilege,  or  immunity  is  claimed  under  the 
Constitution,  or  any  treaty  or  statute  of  a  commission  held  or 
authority  exercised  under  the  United  States,  and  the  decision  is 
against  the  title,  right,  privilege,  or  immunity  specially  set  up  or 
claimed  by  either  party  under  such  Constitution,  treaty,  statute, 
commission,  or  authority.  But  to  authorize  the  removal  under 
that  act,  it  must  appear  by  the  record,  either  expressly  or  by 
clear  and  necessary  intendment,  that  some  one  of  the  enumerated 
questions  did  arise  in  the  State  court,  and  was  there  passed  upon. 
It  is  not  sufficient  that  it  might  have  arisen  or  been  applicable. 
And  if  the  decision  of  the  State  court  is  in  favour  of  the  right, 
title,  privilege,  or  exemption  so  claimed,  the  Judiciary  Act  does 
not  authorize  such  removal,  neither  does  it  where  the  validity 
of  the  vState  law  is  drawn  in  question)  and  the  decision  of  the 
State  court  is  against  its  validity."  ^ 

The  rule  seems  intricate,  but  the  motive  for  it  and  the  work- 
ing of  it  are  plain.  Where  in  any  legal  proceeding  a  Federal 
enactment  has  to  be  construed  or  applied  by  a  State  court,  if  the 
latter  supports  the  Federal  enactment,  i.e.  considers  it  to  govern 
the  case,  and  applies  it  accordingly,  the  supremacy  of  Federal 
law  is  thereby  recognized  and  admitted.  There  is  therefore  no 
reason  for  removing  the  case  to  a  Federal  tribunal.     Such  a 

^  The  removal  may  be  before  or  after  judgment  given,  and  in  the  latter  event, 
by  way  of  appeal  or  by  writ  of  error. 

^  Cooley,  Constitutional  Limitations,  p.  16.  For  details  regarding  the  removal 
of  suits,  and  the  restrictions  when  the  amount  in  dispute  is  small,  see  Cooley, 
Principles  of  Constitutional  Law,  p.  122  sqq.  ;  and  see  also  the  Act  of  3d  March 
1887. 
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tiibuhal  could  do  no  more  to  vindicate  Federal  authority  than 
the  State  court  has  already  done.  But  if  the  decision  of  the 
State  court  has  bee;i  against  the  applicability  of  the  Federal  law, 
it  is  only  fnir  that  the  party  who  suffers  by  the  decision  should 
be  entitled  to  Federal  determination  of  the  point,  and  he  has  accord- 
ingly an  absolute  right  to  carry  it  before  the  Supreme  court. 

The  principle  of  this  rule  is  applied  even  to  executive  acts  of 
the  Federal  authorities.  If,  for  instance,  a  person  has  been 
arrested  by  a  Federal  officer,  a  State  court  has  no  jurisdiction  to 
release  him  on  a  writ  of  habeas  corpus,  or  otherwise  to  inquire 
into  the  lawfulness  of  his  detention  by  F>;dcral  authority,  be- 
cause, as  was  said  by  Chief-Justice  Taney,  "  The  powers  of  the 
general  government  and  of  the  State,  although  both  exist  and 
are  exercised  within  the  same  territorial  limits,  are  yet  separate 
and  distinct  sovereignties,  acting  separately  and  independently  of 
each  other,  within  their  respective  sj)heres.  And  the  sphere  of 
action  appropriated  to  the  United  States  is  as  far  beyond  the 
reai  .i  of  the  judicial  process  issued  by  a  State  court  as  if  the  line 
of  division  was  traced  by  landmarks  and  monuments  visible  to 
the  eye."  ^ 

2.  "  Cases  affecting  ambassadors,  other  public  ministers,  and 
onsuls." 

As  these  persons  have  an  international  character,  it  would  be 
improper  to  allow  them  to  bo  dealt  with  by  a  State  court  which 
has  nothing  to  do  with  the  ^iational  government,  and  for  whoso 
learning  and  respectability  there  may  exist  no  such  securities  as 
those  that  surround  the  Federal  courts. 

3.  "  Cases  of  admiralty  and  maritime  jurisdictioi  " 

These  are  deemed  to  include  not  only  prize  cases  but  all 
maritime  contracts,  and  ail  transactions  relating  to  navigation,  as 
well  on  the  navigable  lakes  and  rivers  of  the  United  States  as  on 
the  high  seas. 

4.  "Controversies  to  which  the  United  States  shall  be  a 
party." 

This  provision  is  obviously  needed  to  protect  the  United  States 
from  being  obliged  to  sue  or  le  sued  in  a  State  court,  to  whose 
decision  the  national  government  could  not  be  expected  to  submit. 
When  a  pecuniary  claim  is  sought  to  be  established  against  the 
Federal  government,  the  proper  tribunal  is  the  Court  of  Claims. 

*  Abltman  v.  Booth,  21  How.  f)16  ;  and  see  Cooley,  Corutitutional  Limitationf, 
p.  429. 
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5.  "Controvi  sies  between  two  or  more  States,  between  a 
State  and  citizens  of  another  State,  between  citizens  of  different 
States,  between  citizens  of  the  same  State  chiiming  lands  under 
grants  of  different  States,  and  between  a  State,  or  the  citizens 
thereof,  and  foreign  States,  citizens,  or  subjects." 

In  all  these  cases  a  State  court  is  likely  to  be,  or  at  any  rate 
to  seem,  a  partial  tribunal,  and  it  io  therefore  desirable  to  vest 
the  jurisdiction  in  judges  equally  unconnected  with  the  plaintiff" 
and  the  defendant.  By  securing  recourse  to  an  unbiassed  and 
competent  tribunal,  the  citizens  of  every  State  obtain  oetter  com- 
mercial facilities  than  they  could  otherwise  count  up^n,  for  their 
credit  will  stand  higher  with  persons  belonging  to  other  States  if 
the  latter  know  that  their  legal  rights  are  under  the  i)rotection, 
not  of  local  and  possibly  prejudiced  judges,  but  of  magistrates 
named  by  the  national  government,  and  unamenable  to  local 
influences.^ 

One  important  part  of  th  jurisdiction  here  conveyed  has 
been  subsequently  withdrawn  from  the  Federal  judicature. 
When  the  Constitution  was  submitted  to  the  people,  a  principal 
objection  urged  against  it  was  that  it  exposed  a  State,  although 
a  sovereign  commonwealth,  to  be  sued  by  the  individual  citizens 
of  some  other  State.  That  one  State  should  sue  another  was 
perhaps  necessary,  for  what  other  way  could  bo  discovered  of 
terminating  disputes  ?  But  the  power  as  well  as  the  dignity  of 
a  State  would  bo  gone  if  it  could  be  dragged  into  court  by  a 
private  plaintiff.  Hamilton  (writinj^'  in  the  Federalist)  met  the 
objection  by  arguing  that  the  jurisdiction-giving  clause  of  the 
Constitution  ought  not  to  be  so  construed,  but  must  be  read  as 
being  sul'ject  to  the  general  doctrine  that  a  sovereign  body 
cannot  be  sued  by  an  individual  without  its  own  consent,  a  doc- 
trine not  to  be  excluded  by  mere  implication  but  only  by  express 
words.'-^  However,  in  1793  the  Supreme  court,  in  the  famous 
case  of  Chisholm  v.  'fhe  State  of  Georgia,''^  construed  the  Constitu- 
tion in  the  very  sense  which  Hamilton  had  denied,  holding  that 

^  There  are  countries  in  Eurojio  with  which  English  merchants  am  unwilling 
to  do  business  because  they  can  seldom  obtain  justice  from  the  courts  a^uiist  a 
native.  Local  feeling  was,  of  '/mrse,  much  stronger  in  the  America  of  i7'S7  tlian 
it  is  now.  Englishmen  who  iiad  claims  against  American  citizens  failed  to 
obtain  their  enforcement  from  1782  till  the  Federal  courts  were  establishcid  in 
1789. 

^  Federalist,  No.  Ixxxi.  The  same  view  was  contt-mporaueously  maintained  by 
John  Marshall  (afterwards  Chief- Justice)  in  tlie  Virginia  Convention  of  1788. 

^  2  Dall.  419. 
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was  ivAMii^iinootf  by  livo  ^lusluvs  n^aiH'<t  tour,  tlw  tiuiionty  lioltliiij;  tli;il  tlio 
Klovonth  Amoiiilmout  nnist  bo  t^kon  to  ^^^vorn  tlio  oaso. 
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in  piMnMiinrin}';  Mil  lli«>  viiliilily  mI'  ii  ni;ii  i  liii'i' cMnltiirli'd  in  Kimu'o 
nr  Snil Iiinil.  In  !nlniiiiiHli'i  in^  lln<  liiw  mI  ;iny  Sliilc  (^inrlndin;' 
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I iMiii.'^iiinii  iM  llin  rivil  Ijiw  in  ilH  h'lcnrli  fMrni)  llm  |''»'(|»'iiil  rMiirl« 
Miif^'hl  Im  I"m||m\v  |||(<  (IcciHiMiiH  of  llm  Sliiln  cmiiiIm,  I  icii,lin|.<;  t.liMHc 
(lorJHiMiiH  ;iH  llid  liif;ln'Ml  MiilliMi  ily  Mil  llm  IjiwmI  IIic  (iiiil.ir,ii|jic 
Sliilr.  TliiH  (iMrliinr  '■  «»•  lnlly  ii|i|»lir<l  iImI.  llm  Sii|tr»'iiii'  rMiiil. 
liiiH  i>\  on  Mvrr  iiilcil  lis  wii  iirrviMiiH  i|i'l('iiiiin;iliMnn  on  n  (iMinl.  mF 
SIjiIm  liiw  in  Mi'tjor  Im  luiiij.^  ilHi'K  miIm  iif^ici'incnt.  willi  llm  view  of 
lli(>  liii;lii'Hl.  CMurl  mI  IIh'  |»!uMi('iiliu'  Sl.!ilii.  Ni'<'»II('HH  Im  Hjiy,  llm 
Sliili'  CMiirlM  ImIIow  lliii  iliTJHiMnH  mF  llm  |'"ri|<tiil  cmiiiIh  iipMn 
(|U('sl  iMIlM  mF   lA'drnil   |;iw  •' 
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roil  •hui'liim  ^ivi-ii  liy  tlii:»  (Hn'  Miipn'm.')  •  ciiirl  l.u  t.lii'  ( 'oiiil  il  iili'in  luiil  luw'i  (i|  lliii 
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For  tho  execution  of  its  powers  each  Federal  court  has 
att;u'he(l  to  it  an  otlicer  caHed  the  United  States  marshal,  cor- 
responding to  the  sheriir  in  the  Stat(;  govciriuiients,  whose  <hity 
it  is  to  carry  out  its  writs,  judgments,  and  ordeis  hy  arresting 
[)risoners,  Knying  exe(;ution,  putting  persons  in  possession,  and 
so  forth,  lie  is  entitled,  if  resisted,  to  call  on  all  good  citizens 
for  help  ;  if  they  will  not  or  ciuuiot  render  it,  he  nnist  itifer  to 
Washington  and  obtain  tho  aid  of  Fedeial  troops.  TIku'o  exists 
also  in  every  judiciary  district  a  Federal  pulilicr  prosecutor,  called 
tho  United  States  district  attorney,  who  institutes  })rocce<lings 
against  persons  transgressing  I'^ederal  laws  or  evading  tho 
discharge  of  obligiilions  to  the  Federal  ti-easury.  Uoth  sets  of 
oHici;ils  are  under  the  din^ction  t>f  the  attorney  general,  as  head 
of  the  dei)artinent  of  justice.  They  constitute  a  net-work  of 
Feileral  authorities  covering  the  w'u)lo  territoiy  of  the  Union, 
and  in(lej)endent  of  tho  ollicers  of  the  State  courts  and  of  the 
public  prosecutors  who  represent  the  Stat(>  govcriunents.  Whoro 
a  State  nniintains  a  gaol  for  the  recei)tion  of  Federal  prisoners, 
tho  U.S.  uKushal  delivers  his  i>risoners  to  tlu>.  State  gaoler;  wheru 
this  provision  iswanting,  he  nuist  himself  arrange  for  their  custody. 

Tho  French  or  Fnglish  n-ader  may  ask  how  it  is  j)ossiblo  to 
work  a  syst»Mn  so  extremely  complex,  \uider  which  every  yard  of 
grounil  ;u  the  Unioti  is  ct)voreil  by  two  jurisdictions,  with  two 
sets  of  judges  and  two  sets  of  ollicers,  responsible  to  dill'eront 
superiors,  their  spheres  of  action  diviiled  only  by  an  ideal  lino, 
and  their  aetien  liable  in  [)ractice  to  clash.  The  answer  is  that 
the  system  does  work,  and  now,  after  a  hundreil  years  of  ex- 
j)erience,  woiks  smoothly.  It  is  more  costly  than  tho  simpler 
systems  of  France,  I'russia,  or  Knghuid,  though,  owing  to  tho 
small  salaries  paid,  the  expense  falls  rather  on  litigants  than  on 
tho  public  treasury.  But  it  leails  to  few  contlicts  ov  heart- 
burnings, because^  tho  key  to  all  dilliculties  is  found  in  the 
pi'inciple  that  wherever  Federal  law  is  applicable  Federal  law 
must  picvail,  and  that  evei'y  suitor  who  contends  that  Federal 
law  is  applicable  is  entitled  to  have  the  point  determined  by  a 
Federal  court.  The  acumen  of  the  lawyers  and  judges,  the 
wealth  of  accunnilated  precedents,  make  the  solution  of  these 
questions  of  applicability  and  jurisdiction  easier  than  a  European 

principle  tlio  construction  given  hy  tho  courts  of  tlic  various  States  to  the  legis- 
lative acts  of  those  States  is  received  as  true,  unless  they  come  in  conflict  with 
the  Constitution,  laws,  or  treaties  of  tho  United  States."  —  Marshall,  C.-J.,  in 
Klmaidor/  v.  TiUjIor,  10  Wheat.  109. 
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practitioner  oiin  roalizo  :  wliile  tlio  law  iil)i«liiij^  liahits  of  tlio  pcoplo 
and  their  sense  that  the  siipreniaey  of  FeiKual  law  and  jiuis- 
diction  woiks  to  the  coinmon  benefit  of  \h(t  whole  peo|)le,  secure 
giMieral  ohedience  to  Federal  jn(l.i!;in(!nts.  The  enforceintintof  tluj 
law,  especially  the  (criminal  law,  in  some  ])arts  of  America  leaves 
much  to  be  desired;  l)ut  the  diflicullics  which  arise  are  now 
(hie  not  to  conflicts  betwiien  State  and  Federal  pretensions  but  to 
other  tendencies  equally  hostile  to  both  authoriti(!s. 

A  word  in  conclusion  as  to  the  separation  of  the  judicial  from 
the  other  two  departments,  a  point  on  which  the  fiamers  of  th(5 
Constitution  laid  ^reat  stniss.  The  functions  of  the  hij^islatun; 
are  more  easily  distingin'shed  f. om  those  of  the  judiciary  than 
from  those  of  the  executive.  The  legislature  makes  the  law,  the 
judiciary  applies  it  to  particular  cases  by  investi^atinj:^  the  facts 
and,  when  these  have  V)een  ascertained,  by  declaring  what  rule  of 
law  governs  them.  Nevertheless,  there  iuo  (certain  points  in 
which  the  functions  of  the  two  departmetits  touch,  certain  ground 
which  is  debatable  between  the  judiciary  on  the  one  hand  and 
the  legislature  on  the  other.  In  most  countries  the  courts 
have  grown  out  of  the  legislature  ;  or  rather,  the  sovereign  body, 
which,  like  Parliament,  was  originally  both  a  law  court  and  a 
legislature,  has  delivered  over  most  of  its  judicial  duties  to  other 
persons,  while  retaining  some  few  to  bo  still  exercised  by  itself. 

In  most  points  America  has  followed  the  principles  and 
practice  ''f  England.  Like  England,  she  creates  no  separate 
administ  tive  tribunals  such  as  exist  in  the  states  of  the  iMiropean 
continent  lut  allows  oflicials  to  be  sued  in  or  indicted  Ixifore  the 
ordinary  >  nts.  Like  England,  she  has  given  the  judges  (i.e. 
the  Feden  judges)  a  position  secured  against  the  caprice  of  the 
legislature  or  executive.  Like  England,  she  recognizes  judicial 
decisions  as  law  until  some  statute  has  set  them  aside.  ^  In  one 
respect  she  has  improved  on  England — viz.  in  forbidding  the 
legislature  to  exercise  the  powers  of  a  criminal  court,  by  passing 
acts  of  attainder  or  of  pains  and  penalties,  measures  still  legal, 
though  virtually  obsolete,  in  England.'-^  In  others,  she  stands 
behind  England.  England  has  })ractically  ceased  to  use  one 
branch  of  her  Parliament  as  a  court  for  the  trial  of  impeachments. 

^  Assuming  the  statute  to  bo  one  within  the  conipeteuco  of  the  legislature 
which  has  passed  it. 

'■'  Neither  House  of  Congress  can  punish  a  witness  for  contempt,  after  the 
fashion  of  the  British  Parliament  {KiUjvurn  v.  Thumjhson,  103  U.y.  p,  1G8). 
See  note  to  Chapter  XXXIII.  post. 
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VincricM  still  occasioiuilly  tliiows  upon  o\w  llouso  of  Conj^n'ss 
4.. IS  luiiction  ;  \\lii«'h  though  it  is  ill  suited  to  ati  ordinary  court 
of  justice*,  is  scai'c(<ly  lu>tt«>r  «lischarL;cd  l>y  a.  political  asscjuhly. 
Mnylaud  has  remit  tod  to  tlio  coiu'ts  of  law  tho  trial  of  disputed 
parliamentary  olections;  AnuM'ica,  still  rcscrvt>s  tlicso  for  <'om 
luittccs  of  (\>U!^rcss.  Spi'cial  arul  local  hills  which  vivs  in 
privali^  hands  certain  lights  of  the  Stat«\  such  as  |)ul»lic  franchises, 
oi"  \\\o  powi'r  of  tjdiini:;  privati^  proju'rty  aj^ainst  the  owner's  will, 
are,  thouLi;h  in  form  excMcises  of  h>nisla(iv»>  j)owei-,  i-eally  litt(>r  to 
be  t»xainined  and  setthnl  by  judi«ial  nn^thods  than  by  the  loos(^ 
opinion,  tln^  private^  niotivt»s,  tho  lobbying;,  which  dett^rniine 
legislative  ilecisions  where  the  control  of  public  opirn'on  is 
InsutlicitMitly  provided  for.  KiUi^land  accordinu;ly,  though  she 
refers  such  bills  to  conitnittees  of  Pailiament,  directs  these  t-om- 
mittees  to  apply  a  (piasi  judicial  procedure,  and  to  deeidti  aceord- 
iiij;  to  the  evidence  tendered.  Anieriea  takes  no  such  securiti<\s, 
but  handles  these  bills  like  any  others.  Mere  therefon^  wi^  sen 
three  pieces  oi  <;;round  debatable*  betweiMi  the  h\ii;islat,ure  and  the 
judiciary.  All  of  IIkmu  oiiginally  belonged  to  tho  h><;islatur(^ 
All  in  America  still  belong  to  it.  Kni;Iand,  however,  has 
abandoned  the  first,  has  delivt>red  over  lln^  second  to  tho  jud<ijes, 
and  treats  the  third  as  matter  to  1)0  dealt  with  by  judicial 
rather  than  legislative  methods.  Such  points  of  ditliMVMico  are 
worth  notuig,  because  the  impression  has  prevailed  in  JMu-opo 
that  America  is  the  ei>untry  in  which  the  province  of  tho 
judiciary  has  been  most  widely  extended. 
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No  foalnro  in  t.lin  f^ovorninont  of  tlio  Uiiiicd  StiiiciH  li:i.s  awnkriind 
Ro  much  curiosity  in  tho  I''iiit'o})(*:iii  mind,  CiUiHtMl  ko  mitcli  discim- 
Hion,  received  so  much  adniiration,  and  Ixumi  more  fr(M|u<Mit.ly 
miHun<hM'st.ood,  than  the  <lutJ(vs  assigned  to  tho  Supntme  <!our-t, 
and  th(^  functions  which  it  dischar;^(^s  in  ^u:irdin<;  the  ark  of  tho 
('onstilution.  Yet  thero  is  roally  no  mystery  iihout  the  ma,t.t,er. 
It  is  not  a  nov(^l  (h*.vice.  It  is  not  a  complicat.c^d  (h'viiu^  It  is 
tho  sinijjh'st  thini^  in  tlu^  world  if  appriKuiluMl  from  the  rij^lit  sid(!. 

In  Mnj^laiid  and  many  other  mo<lern  St.a.teH  theni  \h  no  dill'er- 
onco  in  authority  l)etwe(Mi  one  Htatut^o  and  anotluM'.  All  are 
ma<lo  by  the  hii^islat ure  :  all  can  he  <!han<^(!d  by  the  hi^^islature. 
What  arc  calle(|  in  Mn<i;land  (M)nstitntioiial  statut,es,  such  as  Ma;!;na 
(Iharta,,  tin*  Kill  of  Ivi^dits,  the  A(;t  of  Settlement,  the  Acts  of 
Union  with  S(U)tland  and  Ireland,  an*  merely  ordinary  laws, 
whi»!h  could  be  re|M'aled  by  Parliament  at  any  moM!(!nt  in  exadly 
the  same  way  as  it  can  re|)ea.l  a  hij^hway  act  or  lower  the  duty 
on  tobacco.  The  habit  has  ^rown  up  of  talkinj^  of  the  Ihitish 
(/onstitution  as  if  it,  were  a  fixed  and  delinite  thin;^.  Hut  there 
is  in  I''in,ii;land  no  such  thinu^  as  a  (Joust it,ution  apart  from  the;  rest 
of  the  law  :  there  is  merely  a  mass  of  law,  consistifii^  partly  of 
statutes  and  ])artly  of  (lecid(Ml  cas(>,s  and  accepted  usii^es,  in  con- 
formity with  which  the  j^ovorrunent  of  tlio  country  is  (!arri«;(l  on 
from  day  to  day,  but  whi(!h  is  beinj^  constantly  modified  by  fresh 
stiitutes  and  cases.  The  same  tiling  oxist«!d  in  ancient  Rouk!, 
and  everywhere  in  I'^uropo  a  centuiy  ago.  It  is,  so  to  speak,  tho 
"natural,"  and  used  to  bo  tho  normal,  conditiorj  of  things  in  all 
countries,  free  or  despotic. 

Tho  condition  of  America  is  wholly  (liU'eront.  Thore  the 
name  Constitution  designates  a  particidar  instrument  adopted  in 
1788,  amended  in  sumo  points  since,  which  is  the  foundation  of 
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the  natintjiil  government.  This  Constitution  was  ratified  and 
made  binding,  not  by  Congress,  l)ut  by  the  people  acting  through 
conventions  assembled  in  the  thirteen  States  which  then  com- 
posed the  Confederation.  It  created  a  legislature  of  two  houses  ; 
but  that  legislature,  which  we  call  Congress,  has  no  power  to 
alter  it  in  the  smallest  particular.  That  which  the  people  have 
enacted,  the  people  only  can  alter  or  repeal. 

Hero  therefore  wo  observe  two  capital  dilTerenccs  between 
England  and  the  United  States.  The  former  has  left  the  out- 
lines as  well  as  the  details  of  her  system  of  government  to  be 
gathered  from  a  multitude  of  statutes  and  cases.  The  latter  has 
drawn  them  out  in  one  comprehensive  fundamental  enactment. 
The  former  has  placed  these  so-called  constitutional  laws  at  the 
mercy  of  her  legislature,  which  can  abolish  when  it  pleases  any 
institution  of  the  country,  the  Crown,  the  House  of  Lords,  the 
Established  Ciuirch,  the  House  of  Commons,  Parliament  itself.^ 
The  latter  has  placed  her  Constitution  altogether  out  of  the 
reach  of  Congress,  providing  a  method  of  amendment  whose 
ditliculty  is  shown  by  the  fact  that  it  has  been  very  sparingly  used. 

In  England  Parliament  is  omnipotent.  In  America  Congi-ess 
is  doubly  restrictetl.  It  can  make  laws  only  for  certain  purposes 
specified  in  the  Constitution,  and  in  legislating  for  these  purposes 
it  nmst  not  transgress  any  provision  of  the  Constitution  itself. 
The  stream  cannot  rise  above  its  source. 

Suppose,  however,  that  Congress  does  so  transgress,  or  does 
overpass  the  specified  purposes.  It  may  do  so  intentionally :  it 
is  likely  to  do  so  inadvertently.  What  happens  ?  If  the  Con- 
stitution is  to  be  respected,  there  must  bo  some  means  of  secur- 
ing it  against  Congress.  If  a  usurpation  of  power  is  attempted, 
how  is  it  to  be  checked  ?  If  a  mistake  is  committed,  who  sets  it 
right  1 

The  point  may  be  elucidated  by  referring  it  to  a  wider 
category,  familiar  to  lawyers  and  easily  comprehensible  by  lay- 
men, that  of  acts  done  by  y,n  agent  for  a  principal.     If  a  land- 

*  Parliament  of  course  cannot  restrict  its  own  powers  by  any  particular  Act 
because  that  Act  might  be  repeiiied  in  a  subsequent  session,  and  indeed  any  sub- 
sequent Act  inconsistent  with  any  of  its  provisions  repeals  ipso /ado  that  provision. 
(For  instance,  the  Act  of  Umon  with  Scotland  (6  Anne,  c.  11)  declared  certain 
provisions  of  the  Union,  for  the  establislmient  of  Presbyterian  church  government 
in  Scotland,  to  be  "  essential  and  fundamental  parts  of  the  Union,"  but  some  of 
those  provisions  have  been  altered  by  subsequent  statutes.)  Parliament  could, 
liowever,  extinguish  itself  by  legally  dissolving  itself,  leaving  no  legal  means 
whereby  a  subsequent  Parliament  could  be  summoned. 
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owner  directs  his  bailitl'  to  collect  rents  for  him,  or  to  pay  debts 
due  to  tradesmen,  the  bailiff'  has  evidently  no  authoiity  to  bind 
his  employer  by  any  act  beyond  the  instructions  given  him,  as, 
for  instance,  by  contracting  to  buy  a  field.  If  a  manufacturer 
directs  his  foreman  to  make  rules  for  the  hours  of  work  and 
meals  in  the  factory,  and  the  foreman  makes  ndes  not  only  for 
those  purposes,  but  also  prescribing  what  clothes  the  workmen 
shall  wear  and  what  chiu'ch  they  shall  attend,  the  latter  rules 
have  not  the  force  of  the  employer's  will  behind  them,  and  the 
workmen  are  not  to  bo  blamed  for  neglecting  them. 

The  same  principle  ap})lies  to  public  agents.  In  every  country 
it  happens  that  acts  are  directed  to  be  done  and  rules  to  be  made 
by  bodies  which  are  in  the  position  of  agents,  i.e.  which  have 
received  from  some  superior  authority  a  limited  power  of  acting 
and  of  rule-making,  a  power  to  be  used  only  for  certain  purposes 
or  under  certain  conditions.  Where  this  power  is  duly  exercised, 
the  act  or  rule  of  the  subordinate  body  has  all  the  force  of  an  act 
done  or  rule  made  by  the  superior  authority,  and  is  deemed  to 
be  made  by  it.  And  if  the  latter  be  a  law-making  body,  the 
rule  of  the  subordinate  body  is  therefore  also  a  law.  But  if  the 
subordinate  body  attempts  to  transcend  the  power  committed  to 
it,  and  makes  rules  for  other  purposes  or  under  other  conditions 
than  those  specified  by  the  superior  authority,  these  rules  are 
not  law,  but  are  null  and  void.  Their  validity  depends  on 
their  being  within  the  scope  of  the  law-making  power  conferred 
by  the  superior  authority,  and  as  they  have  passed  outside  that 
scope  they  are  invalid.  They  do  not  justify  any  act  done  under 
them  forbidden  by  the  ordinary  law.  They  ought  not  to  be 
obeyed  or  in  any  way  regarded  by  the  citizens,  because  they  are 
not  law. 

The  same  principle  applies  to  acts  done  by  an  executive  officer 
beyond  the  scope  of  his  legal  authority.  In  free  countries  an 
individual  citizen  is  justified  in  disobeying  the  orders  of  a  magis- 
trate if  he  correctly  thinks  these  orders  to  be  in  excess  of  the 
magistrate's  legal  power,  because  in  that  case  they  are  not  really 
the  orders  of  a  magistrate,  but  of  a  private  person  affecting  to 
act  as  a  magistrate.  In  England,  for  instance,  if  a  secretary  of 
state,  or  a  police  constable,  docs  any  act  which  the  citizen  affected 
by  it  rightly  deems  unwarranted,  the  citizen  may  resist,  by  force 
if  necessary,  relying  on  the  ordinary  courts  of  the  land  to  sustain 
him.     This  is  a  consequence  of  the  English  doctrine  that  all 
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executive  power  is  strictly  limited  by  the  law,  and  is  indeed  a 
corner-stone  of  English  liberty.^  It  is  applied  even  as  against  the 
dominant  branch  of  the  legislature.  If  the  House  of  Commons 
should  act  in  excess  of  the  power  which  the  laAV  and  custom  of 
Parliament  has  secured  to  it,  a  private  individual  may  resist  the 
officers  of  the  House  and  the  courts  will  protect  him  by  directing 
him  to  be  acquitted  if  he  is  prosecuted,  or,  if  he  is  plaintiff  in  a 
civil  action,  by  giving  judgment  in  his  favour. 

An  obvious  instance  of  the  way  in  which  rules  or  laws  made 
by  subordinate  bodies  are  treated  is  atforded  by  the  bye-laws 
made  by  an  English  railway  company  or  municipal  corporation 
under  powers  conferred  by  an  Act  of  Parliament.  So  long  as 
these  bye-laws  are  within  the  scope  of  the  authority  which  the 
Act  of  Parliament  has  given,  they  are  good,  i.e.  they  are  laws, 
just  as  much  as  if  enacted  in  the  Act.  If  they  go  beyond  it, 
they  are  bad,  that  is  to  say,  they  bind  nobody  and  cannot  be 
enforced.  If  a  railway  company  which  has  received  power  to 
make  bye-laws  imposing  fines  up  to  the  amount  of  forty  shillings, 
makes  a  bye-law  punishing  any  person  who  enters  or  quits  a 
train  in  motion  with  a  fine  of  fifty  shillings  or  a  week's  imprison- 
ment, that  bye-law  is  invalid,  at  is  to  say,  it  is  not  law  af  all, 
and  no  magistrate  can  either  imprison  or  impose  a  fine  of  fifty 
shillings  on  a  person  accused  of  contravening  it.  If  a  municipal 
corporation  has  been  by  statute  empowered  to  enter  into  contracts 
for  the  letting  of  lands  vested  in  it,  and  directcnl  to  mnke  bye- 
laws,  for  the  purpose  of  letting,  which  shall  provide,  among  other 
things,  for  the  advertising  of  all  lands  intended  to  be  let,  and  if 
it  makes  a  bye-law  in  which  no  provision  is  made  for  advertising, 
and  under  that  bye-law  contracts  for  the  letting  of  a  piece  of 
land,  the  letting  made  in  pursuance  of  this  bye-law  is  void,  and 
conveys  no  title  to  the  purchaser.  All  this  is  obvious  to  a  lay  as 
well  as  to  a  legal  mind  ;  and  it  is  no  less  obvious  that  the  ques- 
tion of  the  validity  of  the  bye-law,  and  of  what  has  been  done 
under  it,  is  one  to  be  decided  not  by  the  municipal  corporation 
or  company,  but  by  the  courts  of  justice  of  the  land. 

Now,  in  the  United  States  the  position  of  Congress  may  for 

^  See  as  to  the  difTerent  doctrine  and  practice  of  tlie  European  continent,  and 
particularly  as  to  the  "  administrative  law  "  of  France,  the  instructive  remarks  of 
Mr.  Dicey  in  his  Law  of  tfic  Constitution.  The  view  he  there  takes  of  the  rela- 
tion of  the  Federal  Constitution  to  Congress  coincides  in  most  points  with  that 
presented  in  the  present  chapter,  which,  however,  was  written  before  his  book 
appeared. 
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this  pur])oso  bo  conij)arc(l  to  that  of  an  Eni^'lish  muiiiiipal  cor- 
poration or  railway  conipiiny.  J"ho  suprcni-;  law-makiiij^  power 
is  the  People,  that  is,  the  (pialiiied  voters,  actinj^  in  a  prescribed 
way.  The  people  have  by  their  suj)remc  law,  the  Constitution, 
j,'iven  to  Congress  a  delegated  and  limited  power  of  legislation. 
Every  statute  passed  under  that  ])ow(t  conformably  to  the  Con- 
stitution has  all  the  authority  of  the  Constitution  behind  it. 
Any  statute  passed  which  goes  beyond  that  power  is  invalid,  and 
incapable  of  enforcement.  It  is  m  fact  not  a  statute  at  all,  be- 
cause Congress  in  passing  it  was  not  really  a  law-making  body, 
but  a  mere  group  of  private  persons. 

There  is  of  course  this  enormous  difference  between  Congress 
and  any  subordinate  law-making  authority  in  lOngland,  that 
Congress  is  supreme  within  its  proper  sphere,  the  people  having 
no  higher  permanent  organ  to  override  or  repeal  such  statutes 
as  Congress  may  pass  within  that  sphere ;  whereas  in  P^ngland 
there  exists  in  Parliament  a  constantly  present  supervising 
authority,  which  may  at  any  moment  cancel  or  modify  what 
any  subordinate  body  may  have  enacted,  whether  within  or  with- 
out the  scope  of  its  delegated  powers.  This  is  a  momentous 
distinction.  But  it  does  not  affect  the  s])('cial  point  which  I 
desire  to  illustrate,  viz.  that  a  statute  passed  by  Congress  beyond 
the  scope  of  its  powers  is  of  no  more  effect  than  a  bye-law  made 
ultra  vires  by  an  English  municipality.  There  is  no  mystery  so 
far :  there  is  merely  an  a})plication  of  the  ordinary  principles  of 
the  law  of  agency.  But  the  question  remains,  How  and  by 
whom,  in  case  of  dispute,  is  the  validity  or  invalidity  of  a  statute 
to  be  determined  ? 

Such  determination  is  to  be  effected  by  setting  the  statute 
side  by  side  with  the  Constitution,  and  considering  whether  there 
is  any  discrepancy  between  them.  Is  the  purpose  of  the  statute 
one  of  the  purposes  mentioned  or  implied  in  the  Constitution  1 
Does  it  in  pursuing  that  purpose  contain  anything  which  violates 
any  clause  of  the  Constitution  1  Sometimes  this  is  a  simple 
question,  which  an  intelligent  layman  may  answer.  More  fre- 
quently it  is  a  difficult  one,  which  needs  not  only  the  .  ubtlety 
of  the  trained  lav  er,  but  a  knowledge  of  former  cases  which 
have  thrown  light  ori  the  same  or  a  similar  point.  In  any  event 
it  is  an  important  question,  whose  solution  ought  to  proceed 
from  a  weighty  authority.  It  is  a  question  of  interpretation, 
that  is,  of  determining  the  true  meaning  both  of  the  superior 
VOL.  I  B 
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law  and  of  tho  inferior  law,  so  as  to  discover  whether  they  are 
inconsistent, 

Now  the  interpretation  of  laws  belongs  to  courts  of  justice. 
A  law  implies  a  tribunal,  not  only  in  order  to  direct  its  enforce- 
ment against  individuals,  but  to  adjust  it  to  the  facts,  i.e.  to 
determine  its  ])recise  meaning  and  apply  that  meaning  to  the 
circimistances  of  the  particular  case.  The  legislature,  which  can 
only  speak  generally,  makes  every  law  in  reliance  on  this  power 
of  interpretation.  It  is  therefore  obvious  that  tho  question, 
whether  a  congressional  statute  otlcnds  against  the  Constitution, 
must  Ite  determined  by  tho  courts,  not  merely  because  it  is  a 
question  of  legal  construction,  but  because  there  is  nobody  else 
to  determine  it.  Congress  cannot  do  so,  because  Congress  is  a 
party  interested.  If  such  a  body  as  Congress  Avere  permitted  to 
decide  whether  the  acts  it  had  passed  were  constitutional,  it 
would  of  course  decide  in  its  own  favour,  and  to  alloAv  it  to 
decide  would  be  to  put  the  Constitution  at  its  mercy.  The 
President  cannot,  because  he  is  not  a  lawyer,  and  ho  also  may  be 
personally  interested.  There  remain  only  the  courts,  and  these 
must  be  the  National  or  Federal  courts,  because  no  other  courts 
can  be  relied  on  in  such  cases.  So  far  again  there  is  no  mystery 
about  the  matter. 

Now,  however,  we  arrive  at  a  feature  which  complicates  the 
facts,  though  it  introduces  no  new  principle.  The  United  States 
is  a  federation  of  commonwealths,  each  of  which  has  its  own 
constitution  and  laws.  The  Federal  Constitution  not  only  gives 
certain  })owers  to  Congress,  as  the  national  legislature,  but 
recognizes  certain  powers  in  the  States,  in  virtue  whereof  their 
respective  peoples  have  enacted  fundamental  State  laws  (the 
State  constitutions)  and  have  enabled  their  respective  legisla- 
tures to  pass  State  statutes.  However,  as  the  nation  takes 
precedence  of  the  State. ,  the  Federal  Constitution,  which  is  the 
supreme  law  of  the  land  everywhere,  and  the  statutes  duly  made 
by  Congress  under  it,  are  preferred  to  all  State  constitutions  and 
statutes  ;  and  if  any  conflict  arise  between  them,  the  latter  must 
give  way.  The  same  phenomenon  therefore  occurs  as  in  the 
case  of  an  inconsistency  between  the  Constitution  and  a  con- 
gressional stotute.  Where  it  is  shoA\Ti  that  a  State  constitution 
or  statute  infringes  either  the  Federal  Constitution  or  a  Federal 
{i.e.  congressional)  statute,  the  State  constitution  or  statute  must 
be  held  and  declared  invalid.     And  this  declaration  must,  of 
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course,  procood  frnm  the  courts,  nor  solely  from  the  Fcchnal 
courts ;  because  when  a  State  court  decides  agiiiust  its  own 
statutes  or  constitution  in  favour  of  a  Federal  law,  its  decision  is 
linal.i 

It  will  bo  observed  that  in  all  this  there  is  no  conflict  between 
the  law  courts  and  any  legislative  body.  The  conflict  is  between 
dillerent  kinds  of  laws.  The  duty  of  the  judges  is  as  strictly 
confined  to  the  inteipretation  of  the  laws  cited  to  them  as  it  is 
in  England  or  France  ;  and  the  oidy  dill'erence  is  that  in  America 
there  are  laws  of  four  dillerent  degrees  of  autlioiity,  whereas  in 
England  all  laws  (excluding  mere  bye-laws,  Privy  Council 
ordinances,  etc.)  are  e<|ual  because  all  proceed  fiom  rarliament. 
These  four  kinds  of  American  laws  are  : — 

T.  The  Federal  Constitution. 
II.   Federal  statutes. 

III.  State  constitutions. 

IV.  State  statutes.^ 

The  American  law  court  therefore  does  not  itself  enter  on  any 
conflict  with  the  legislature.  It  merely  secures  to  each  kind  of 
law  its  due  authority.  It  does  not  even  preside  over  a  conflict 
and  decide  it,  for  the  relative  strength  of  each  kind  of  law  has 
been  settled  already.  All  the  court  does  is  to  point  out  that  a 
conflict  exists  between  tAvo  laws  of  difVerent  degrees  of  authority. 
Then  the  question  is  at  an  end,  for  the  weaker  law  is  extinct. 

This  is  the  abstract  statement  of  the  matter ;  but  there  is 
also  an  historical  one.  JMany  of  the  American  coloincs  received 
charters  from  the  British  Crown,  which  created  or  recognized 
colonial  assemblies,  and  endowed  these  with  certain  powers  of 
making  laws  for  the  colony.  Such  powers  were  of  course  limited, 
partly  by  the  charter,  partly  by  usage,  and  were  subject  to  the 
superior  authority  of  the  Crown  or  of  the  British  Parliament. 
Questions  sometimes  arose  in  colonial  days  whether  the  statutes 
made  by  these  assemblies  were  in  excess  of  the  powers  conferred 
by  the  charter ;  and  if  the  statutes  were  found  to  be  in  excess, 

1  When  the  State  court  decides  against  the  applicability  of  a  Federal  law  the 
case  may  be  removed  to  a  Federal  court.     See  above,  p.  228. 

*  Of  these,  the  Federal  Constitution  prevails  against  all  other  laws.  Federal 
statutes,  if  made  in  pursuance  of  and  conformably  to  the  Constitution,  prevail 
aj'  iust  III.  and  IV.  If  iu  excess  of  the  powers  granted  by  the  Constitution, 
they  are  wholly  invalid.  A  State  constitution  yields  to  I.  and  II.,  but  jirevails 
a''ainst  the  statutes  of  the  State. 
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they  were  licld  inviilid  by  the  courts,  that  is  to  say,  in  the  first 
iiistanee,  by  the  eolonial  courts,  or,  if  the  matter  was  carried  to 
Kn^'land,  by  the  Privy  Council.^ 

When  th(!  tliirteen  American  colonies  asserted  their  indepen- 
dence in  177G,  they  rephiccd  these  ohl  charters  by  new  constitu- 
tions,'- and  by  these  constitutions  entrusted  their  respective 
Icgishitivo  assemblies  with  certain  specified  and  limited  legislative 
powers.  The  same  question  was  then  liable  to  recur  with  regard 
to  a  statute  j)asscd  by  one  of  these  assemblies.  If  such  a  statute 
was  in  excess  of  the  power  which  the  State  constitution  conferred 
on  the  State  legislature,  or  in  any  way  transgressed  the  pro- 
visions of  that  constitution,  it  was  invalid,  and  acts  done  under 
it  were  void.  The  question,  like  any  other  question  of  law, 
came  for  decision  before  the  courts  of  the  State.  Thus,  in  178G, 
the  supremo  court  of  Khode  Island  held  a  .statute  of  the  legisla- 
ture void,  on  the  ground  that  it  made  a  penalty  collectible  on 
summary  convictioti,  without  trial  by  jury ;  the  colonial  charter, 
which  was  then  still  in  force  as  the  constitution  of  the  State, 
having  secured  the  right  of  trial  by  jury  in  all  cases.^  When 
the  Constitution  of  the  United  States  came  into  operation  in 
1789,  and  was  declared  to  be  ]iaramount  to  all  State  constitutions 
and  State  statutes,  no  new  ])rinciple  was  introduced  ;  there  was 
merely  a  new  ai)plication,  iis  between  the  nation  and  the  States, 
of  the  old  doctrine  that  a  subordinate  and  limited  legislature 
caiuiot  pass  beyond  the  limits  fixed  for  it.  It  was  clear,  on 
general  principles,  that  a  State  law  incompatilde  with  a  Federal 
law  must  give  way  ;  the  only  question  was  ;  What  tourts  are  to 
pronounce  upon  the  question  whether  such  incompatibility  exists? 
W^ho  is  to  decide  whether  or  no  the  authority  given  to  Congress 
has  becMi  exceeded,  and  whether  or  no  the  State  law  contravenes 
the  Fedei'al  Constitution  or  a  Federal  statute  ? 

In  1789  the  only  pre-existing  courts  were  the  State  courts. 

*  Tlic  saiiio  thing  happens  even  now  as  regards  the  Britisli  colonies.  The 
question  was  hitely  argued  before  the  Privy  Council  whether  the  legislature  of  the 
Dominion  of  Canada,  created  by  the  Britisli  North  America  Act  of  1867  (an 
imiterial  statute),  had  jjower  to  extinguish  the  right  cf  appeal  from  the  supreme 
court  of  Cana<la  to  the  British  Queen  in  council. 

'^  Connecticut  and  Rhode  Island,  however,  went  on  under  the  old  charters, 
with  Vrhich  they  were  well  content.  See  as  to  this  whole  subject,  Chapter 
XXXV II.,  on  State  Constitutions. 

^  See  as  to  this  interesting  c.iso  {Trevrtfy.  Weedon),  the  first  in  which  a  legisla- 
tive act  was  declared  unconstitutional  for  incompatibility  with  a  State  constitution, 
Cooley's  Constiludotial  Liviitations,  p,  100  note. 
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If  a  case  coming  before  them  raised  the  point  whether  a  State 
constitution  or  statute  was  inconsistent  with  the  Federal  Constitu- 
tion or  a  statute  of  Congress,  it  was  tluMr  (hity  to  decide  it,  like 
any  other  point  of  law.  ]iut  their  decision  could  not  safely  Ix; 
accejjteil  as  final,  because,  being  themselves  the  oll'spring  of,  and 
amenable  to  the  State  governments,  they  would  naturally  tend 
to  uphold  State  laws  against  the  Federal  Constitution  or  statutes. 
Hence  it  became  necessary  to  call  in  courts  created  by  the  central 
Federal  authority  and  co-extensive  with  it — that  is  to  say,  those 
Federal  courts  which  have  been  id  ready  described.  The  matter 
seems  complicated,  because  wc  have  to  consider  not  only  the 
superiority  of  the  Federal  Constitution  to  the  Federal  Congress, 
but  also  the  superiority  of  both  the  Federal  Constitution  and 
Federal  statutes  to  all  State  laws.  But  the  ])rinciplo  is  the 
same  and  equally  simple  in  both  sets  of  cases.  Both  are  merely 
instances  of  the  doctrine,  that  a  law-making  body  must  not 
exceed  its  powers,  and  that  when  it  has  attempted  to  exceed  its 
powers,  its  so-called  statutes  are  not  laws  at  all,  and  cannot  be 
enforced. 

In  America  the  supreme  law-making  power  resides  in  the 
people.  \Vhatever  they  enact  binds  all  courts  whatsoever.  All 
other  law-making  bodies  are  subordinate,  and  the  enactments  of 
such  bodies  must  conform  to  the  supreme  law,  else  they  will 
pei'ish  at  its  touch,  as  a  fishing  smack  goes  down  before  an  ocean 
st(!amer.  And  those  subordinate  enactments,  if  at  variance  with 
the  supreme  law,  arc  invalid  from  the  first,  although  their  in- 
validity may  remain  for  years  unnoticed  or  unproved.  It  can 
be  proved  only  by  the  decision  of  a  court  in  a  case  which  raises 
the  point  for  determini.tion.  The  phenomenon  cannot  arise  in 
a  country  whoso  legislatUiC  is  omnipotent,  but  naturally^  arises 
wherever  we  find  a  legislature  limited  by  a  superior  authority, 
such  as  a  constitution  which  the  legislature  cannot  alter. 

In  Englimd  the  judges  interpret  Acts  of  Parliament  exactly  as 
American  judges  interpret  statutes  coming  before  them.  If  they 
find  an  Act  conflicting  Avith  a  decided  case,  they  prefer  the  Act 
to  the  case,  as  being  of  higher  authority.  As  between  two  con- 
flicting Acts,  they  pref(;r  the  latter,  because  it  is  the  last  expres- 

'  I  do  not  say  "  Tiocessarily,"  Ix'cause  tliere  are  coiintiies  on  the  KiiroiK-an 
continent  where,  although  there  exists  a  constitution  superior  to  tlie  h'^'islature, 
the  courts  are  not  allowed  to  hold  a  legislative  act  invalid,  because  the  legislature 
is  deemed  to  liave  the  right  of  taking  its  own  view  of  the  coustitutiou.  Tins 
seems  to  be  the  case  both  in  France  and  in  Switzerland. 
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sion  of  the  mind  of  Parliumont.  If  they  misinterpret  the  mind 
of  Parliament,  i.e.  if  tliey  consti-ue  an  Act  in  a  sense  which 
Parliament  did  not  really  intend,  their  decision  is  nevertheless 
valid,  and  will  be  followed  by  other  courts  ^  uiit'l  Parliament 
speaks  its  mind  again  by  another  Act.  The  only  (lifference 
between  their  })osition  and  that  of  their  American  brethren  is 
that  they  have  never  to  distinguish  between  the  authority  of  one 
enactment  and  of  another,  otherwise  than  by  looking  to  the  date, 
and  that  they  have  therefore  never  to  inquire  whether  an  Act  of 
Parliameno  was  invalid  when  first  passed.  Invalid  it  could  not 
have  been,  because  Parliament  is  omnipotent,  and  Parliament  is 
omnipotct't  because  Parliament  is  deemed  to  be  the  peo})le. 
Parliament  is  not  a  body  with  delegated  or  limited  authciity. 
The  whole  fulness  of  popular  power  dwells  in  it.  The  whole 
nation  is  supposed  to  be  present  within  its  Avalls.2  Its  will  is 
law ;  or,  as  Dante  says  in  a  famous  line,  "  its  will  is  power." 

There  is  a  story  told  of  an  intelligent  En  ^lishman  who,  having 
heard  that  the  Sui)reme  Federal  Court  was  ( reated  to  protect  the 
Constitution,  and  had  authority  given  it  to  aniuil  bad  laws,  spent 
two  days  in  hunting  up  and  down  the  Federal  Constitution  for 
the  provisions  he  had  been  told  to  admire.  No  wonder  he  did 
not  find  them,  for  there  is  not  a  word  in  the  Constitution  on  the 
subject.  The  powers  of  the  Federal  courts  are  the  same  as  those 
of  all  other  courts  in  civilized  countries,  or  rather  they  differ  from 
those  of  other  courts  by  defect  an^  SiOt  by  excess,  being  limited 
to  certain  classes  of  cases.  The  so-called  "  power  of  annulling  an 
unconstitutional  statute  "  is  a  duty  rather  than  a  power,  and  a 
duty  incumbent  on  the  humblest  State  court  when  a  case  raising 
the  point  comes  before  it  no  less  than  on  the  Supreme  Federal 
Court  at  Washington.      When   therefore   people  talk,  as  they 

^  Tliat  is,  by  other  courts  of  the  same  or  a  lower  degree  of  authority.  A 
court  of  tlie  same  authority  will,  however,  sometiuies  ditl'er  from  a  decision  it 
thinks  erroneous,  and  a  higher  court  will  not  hesitate  to  do  so. 

^  The  old  writers  say  that  the  reason  why  an  Act  of  Parliament  requires  no 
puhlic  notilication  in  the  country  is  because  it  is  deemed  to  be  made  by  the  whole 
nation,  so  that  every  person  is  present  at  the  making  of  it.  It  is  certainly  true 
that  tlie  orthodox  legal  view  of  Parliament  never  regards  it  as  exercising  powers 
that  can  in  any  sense  be  called  delegated.  A  remarkable  example  of  the  pov;er 
which  Parliament  can  exert  as  an  ultimately  and  completely  sovereign  body  is 
allbrded  by  the  Septennial  Act  (1  (leo.  I.  st.  2,  cap.  38).  By  this  statute  a  Parlia- 
ment in  which  the  House  of  Commons  had  been  eleited  for  three  years  only, 
under  the  Triennial  Act  then  in  forc;,  prolonged  not  only  the  possible  duration  of 
future  Parli  .inents  but  its  own  term  to  seven  years,  taking  to  itself  four  years 
of  power  w  iich  the  electors  had  not  given  it. 
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sometimes  do,  even  in  the  United  States,  of  the  Siii)ienie  court 
as  "  the  guardian  of  the  Constitution,"  they  mean  nothing  more 
than  that  it  is  the  final  court  of  appeal,  before  which  suits  in- 
volving constitutional  questions  may  be  brought  up  by  the 
parties  for  decision.  In  so  far  the  phrase  is  legitimate.  But  the 
functions  of  the  Supreme  court  are  the  same  in  kind  as  those  of 
all  other  courts,  State  as  well  as  Federal.  Its  duty  and  heirs  is 
simply  to  declare  and  apply  the  law ;  and  where  any  coui  t,  be  it 
a  State  court  of  first  instance,  or  the  Federal  court  of  last 
instance,  finds  a  law  of  lower  authority  clashing  with  a  law  of 
higher  authority,  it  roust  reject  the  former,  as  being  really  no 
law,  and  enforce  the  latter. 

It  is  therefore  no  mere  technicality  to  point  out  that  the 
American  judges  do  not,  as  Europeans  are  apt  to  say,  *'  control 
the  legislature,"  but  simply  interpret  the  law.  The  word  *'  con- 
trol "  is  mislciiding,  because  it  implies  that  the  person  or  body  of 
whom  it  is  used  possesses  and  exerts  discretionary  personal  Will. 
Now  the  American  judges  have  no  ^vill  in  the  matter  any  more 
than  has  an  English  court  when  it  interprets  an  A  ot  of  Parlia- 
ment. The  will  that  prevails  is  the  will  of  the  peo|»io,  expressed 
in  the  Constitution  which  they  have  enacted.  All  that  the 
judges  have  to  do  is  to  discover  from  the  enactments  before  them 
what  the  will  of  the  people  is,  and  apply  that  will  to  the  facts  of 
a  given  case.  The  more  general  or  ambiguous  the  language 
which  the  people  have  used,  so  much  the  more  diflicult  is  the 
tAsk  of  interpretation,  so  much  gieater  the  need  for  ability  and 
integrity  in  the  judges.  But  the  task  is  always  the  same  in  its 
nature.  The  judges  have  no  concern  with  the  motives  or  the 
results  of  an  enactment,  otherwise  than  as  these  may  throw  light 
on  the  sense  in  which  the  enacting  authority  intended  it.  It 
would  be  a  breach  of  duty  for  them  to  express,  I  might  almost 
say  a  breach  of  duty  to  entertain,  an  opinion  on  its  policy  except 
so  far  as  its  policy  explains  its  meaning.  They  may  think  a 
statute  excellent  in  purpose  and  working,  but  if  they  cannot  find 
in  the  Constitution  a  power  for  Congress  to  pass  it,  they  must 
brush  it  aside  as  invalid.  They  may  deem  another  statute  per- 
nicious, but  if  it  is  within  the  powers  of  Congress,  they  must  en- 
force it.  To  construe  the  law,  that  is,  to  elucidate  the  will  of  the 
people  as  supreme  lawgiver,  is  the  beginning  and  end  of  their  duty.^ 

*   "Suppose,  however,"  some  one  may  say,  "that  the  court  should  go  beyond 
its  duty  and  import  its  own  views  of  what  ought  to  be  the  haw  into  its  decision 
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To  press  tliis  point  is  not  to  minimize  the  importance  of  the 
functions  exercised  by  the  judiciary  of  the  United  vStates,  but  to 
indicate  their  true  nature.  Tiie  importance  of  those  functions 
can  hardly  be  exaggerated.  It  arises  from  two  facts.  One  is 
that  as  tlie  Constitution  cannot  easily  l)e  changed,  a  bad  decision 
on  its  meaning,  i.e.  a  decision  Avhich  the  general  o])inion  of  the 
profession  condemns,  may  go  uncorrected.  In  England,  if  a 
court  has  construed  a  statute  in  a  way  unintended  or  unexpected. 
Parliament  sets  things  right  next  session  by  amending  the  statute, 
and  so  prevents  future  decisions  to  the  same  effect.  l-Jut  Ameri- 
can history  shows  only  one  instance  in  which  an  unwelcome 
decision  on  the  meaning  of  the  Constitution  has  been  thus  dealt 
with,  viz.  the  decision,  that  a  State  could  be  sued  by  a  jnivate 
citizen,'  which  led  to  the  eleventh  amendment,  whereby  it  was 
declared  that  the  Constitution  should  not  cover  a  case  which  the 
court  had  held  it  did  cover. 

The  other  fact  which  makes  the  function  of  an  American  judge 
so  momentous  is  the  brevity,  the  laudable  brevity,  of  the  Con- 
stitution. The  words  of  that  instrument  are  general,  laying 
down  a  few  large  principles.  The  cases  which  will  arise  as  to 
the  construction  of  these  general  words  cannot  be  foreseen  till 
they  iirise.  When  they  do  arise  the  generality  of  the  words 
leaves  open  to  the  interpreting  judges  a  far  ^vidcr  field  than  is 
aft'orded  by  ordinary  statutes  which,  since  they  treat  of  one 
particular  subject,  contain  enactments  comparatively  minute 
and  precise.  Hence,  although  the  duty  of  a  court  is  only  to 
interpret,  the  considerations  affecting  interpretation  are  more 
numerous  than  in  the  case  of  ordinary  statutes,  more  delicate, 
larger  in  their  reach  and  scope.  They  sometimes  need  the  exer- 
cise not  merely  of  legal  acumen  anc^  judicial  fairness,  but  of  a 
comprehension  of  the  natui-e  and  mc.nods  of  government  which 
one  does  not  demand  from  the  European  judge  Avho  walks  in  the 
narrow  path  traced  for  him  by  ordinaiy  statutes.  It  is  therefore 
hardly  an  exaggeration  to  say  tliat  the  American  Constitution  as 
it  now  stands,  with  the  mass  of  fringing  decisions  which  explain 

ns  to  what  is  the  law.  This  wouUl  be  an  exercise  of  jmlicial  will."  .'Ooubtle°s  it. 
would,  but  it  wouM  be  a  breach  of  duty,  would  exjiose  the  court  to  the  distrust 
of  the  people,  and  might,  if  repeated  or  persisted  in  in  a  serious  matter,  provoke 
resistance  to  the  law  as  laid  down  by  the  court.     8ce  Chapter  XXXIII.  post. 

^  See  above,  p.  231.  The  doctrine  of  the  Dred  Scott  case  (of  whiiU  more 
anon)  was  set  aside  by  the  fourteenth  anieiidnient,  but  that  auieudnieut  was 
intended  to  effect  much  more  than  merely  to  correct  ihe  court. 
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it,  is  a  far  more  complcto  and  finished  instrument  than  it  was 
when  it  came  fire-new  from  the  hands  of  the  Convention.  It  is 
not  merely  their  work  but  the  work  of  the  judges,  and  most  of 
all  of  one  man,  the  f:^reat  Chief-Justice  Marshall. 

The  march  of  democracy  in  Enj^liuid  has  disposed  Englisli 
writers  and  politicians  of  the  very  scho'il  which  thirty  or  twenty 
years  ago  pointed  to  America  as  a  terrible  example,  now  to  dis- 
cover that  her  republic  possesses  elements  of  stability  wanting 
in  the  monarchy  of  the  mother  country.  They  lament  that 
England  should  have  no  supreme  court.  Some  have  even  sug- 
gested that  England  should  create  one.  They  do  not  seem  to 
perceive  that  the  dangers  they  discern  arise  not  from  the  want  of 
a  court  but  from  the  omnipotence  of  the  British  Parliament. 
They  ask  for  a  court  to  guard  the  British  Constitution,  forget- 
ting that  Britain  has  no  constitution,  in  the  American  sense,  and 
never  had  one,  except  for  a  short  space  under  Oliver  Cromwell. 
The  strongest  court  that  might  be  set  up  in  J^^ngland  could  eflect 
iiothii*2;  so  long  as  Parliament  retains  its  i)ower  to  change  every 
part  of  the  law,  including  all  the  rules  and  doctrines  that  are 
called  constitutional.  If  Parliament  were  to  lose  that  power 
there  would  be  no  need  to  create  a  supreme  court,  because  the 
existing  judges  of  the  land  would  necessarily  discharge  the  very 
functions  which  American  judges  now  discharge.  If  I'arliament 
were  to  be  split  up  into  four  parliaments  for  England,  Scotland, 
Ireland,  and  Wales,  and  a  new  Federal  A-^sembly  were  to  be 
established  wth  limited  legislative  powers,  powers  defined  by  an 
instrument  which  neither  the  Federal  Assembly  nor  any  of  the 
four  parliaments  could  alter,  questions  would  forthwith  arise  as 
to  the  compatibility  both  of  acts  passed  by  the  Assembly  with 
the  provisions  of  the  instrument,  and  of  acts  passed  by  any  of 
the  four  parliaments  with  those  passed  by  the  Assembly.  These 
questions  would  come  before  the  courts  and  be  determined  by 
them  like  any  other  question  of  law.  The  same  thing  would 
happen  if  Britain  were  to  enter  into  a  federal  pact  with  her 
colonies,  creating  an  imperial  Council,  and  giving  it  i)owers  which, 
though  restricted  by  the  pact  to  certain  purj)03es,  transcended 
those  of  the  British  Parliament.  The  interpretation  of  the  pact 
would  belong  to  the  courts,  and  both  Parliament  and  the  sup- 
posed Council  would  be  bound  by  that  interpretation.^      If  a 

*  Asauming  of  course  tliat  the  power  of  altering  the  pact  was  reserved  to  some 
authority  superior  to  either  the  Council  or  I'arliauieut. 


■     :• 


I       '    I 


'  •  <I4* 


,  i 


i 


250 


THE  NATIONAL  GOVERNMENT 


I'AIIT  1 


new  supreme  court  were  created  by  Britain,  it  would  bo  created 
not  because  there  do  not  already  exist  court  apable  of  enter- 
taining all  the  questions  that  could  arise,  but  i  f-ause  the  parties 
to  the  new  constitution  enacted  for  the  United  Kingdom,  or  the 
British  Empire  (as  the  case  might  be),  might  insist  that  a 
tribunal  composed  of  persons  chosen  by  some  Federal  authority 
would  be  more  certainly  impartial.  The  preliminary  therefore 
to  any  such  "  judicial  safeguard  "  as  has  been  suggested  is  the 
extinction  of  the  present  British  Parliament  and  the  erection  of 
a  wholly  diflcrent  body  or  bodies  in  its  room. 

These  observations  may  suffice  to  show  that  there  is  nothing 
strange  or  mysterious  about  the  relation  of  the  Federal  courts  to 
the  Constitution.  The  plan  which  the  Convention  of  1787 
adojjted  is  simple,  useful,  and  conformable  to  general  legal 
principles.  It  is,  in  the  original  sense  of  the  word,  an  elegant 
])lan.  But  it  is  not  novel.  It  was  at  work  in  the  States  before 
the  Convention  of  1787  met.  It  was  at  work  in  the  thirteen 
colonics  before  they  revolted  from  England.  It  is  an  application 
of  old  and  familiar  legal  doctrines.  Such  nove'»y  as  there  is 
belongs  to  the  scheme  of  a  Supreme  or  lligid  constitution, 
reserving  the  ultimate  power  to  the  j)cople,  and  limiting  in  the 
same  measure  the  power  of  a  legishitiirc.^ 

It  is  nevertheless  true  that  there  is  no  part  of  the  American 
system  which  reflects  more  credit  on  its  authors  or  has  worked 
better  in  practice.  It  has  had  the  advantage  of  relegating 
questions  not  only  intricate  and  delicate,  but  pecidiarly  liable  to 
excite  political  passions,  to  the  cool,  dry  atmosphere  of  judicial 
determination.  The  relations  of  the  central  Federal  power  to 
the  States,  and  the  amount  of  authority  which  Confess  and  the 
President  are  resjiectively  entitled  to  exercise,  have  been  the 
most   permanently  grave   questions  in  American  history,  with 

^  This  was  clearly  stated  by  James  Wilson  of  Peiinsylvaiiia,  one  of  the  deepest 
thinkers  and  most  exact  reasoners  among  the  members  of  the  Convention  cf  1787. 
Speaking  of  the  State  constitut''  is,  he  remarl<t!d  in  the  I'ennsvlvania  Convention 
of  1788  :  "  Perhajjs  some  polit:  an  wlio  has  not  considered  with  snflicient  accnr- 
acy  onr  political  systems  wonid  observe  that  in  our  governments  the  su]ireme 
power  was  vested  in  the  constitutions.  This  opinion  apiroaclics  the  trutli,  Vmt 
does  not  reach  it.  The  truth  is  that  in  our  govcnuiicMls  the  supreme,  alisolute, 
and  uncontrollable  piiwer  rrvmins  in  tlie  i)eople.  As  our  constitutinns  are 
superior  to  our  legislatures,  so  the  i)eople  are  superior  to  our  constitutions.'  — 
Elliot's  Debates,  ii.  432. 

Mr.  M'Kean,  sjieaking  in  the  same  convention,  quoted  Locke's  Civil  Govern' 
merit  (c.  2,  §  140,  and  c.  13,  §  152)  as  an  authority  for  the  proposition  that  tiio 
powers  of  Congress  could  be  no  greater  than  the  positiv?  grant  might  convey. 
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which  nearly  every  other  political  pr()l)lcm  h:is  become  eiitaiif^led. 
If  they  had  heen  left  to  be  settled  by  Con<;ress,  itself  an  inter- 
ested party,  or  by  any  dealings  between  Congress  and  the  State 
legislatures,  the  dangers  of  a  conflict  would  have  been  extreme, 
and  instead  of  one  civil  war  there  nn'ght  have  l>een  several. 
But  the  universal  respect  felt  for  the  Constitution,  a  respect 
which  grows  the  longer  it  stands,  has  disposed  men  to  defer  to 
any  decision  which  seems  honestly  and  logically  to  unfold  the 
meaning  of  its  terms.  In  obeying  such  a  decision  they  are 
obeying,  not  the  judges,  but  the  ])eople  who  enacted  the 
Constitution.  To  have  foreseen  that  the  power  of  interpreting 
the  Federal  Constitution  and  statutes,  and  of  determining 
whether  or  no  State  constitutions  and  statutes  transgress  Federal 
provisions,  would  be  sutiicient  to  prevent  struggles  between  the 
National  government  and  the  State  governments,  reqiiired  great 
insight  and  great  faith  in  the  soundness  and  power  of  a  principle. 
While  the  Constitution  was  being  framed  the  suggestion  was 
made,  and  for  a  time  seemed  likely  to  be  adopted,  that  a  veto  on 
the  acts  of  State  legislatures  should  be  conferred  upon  the 
Federal  Congi-ess.  Discussion  revealed  the  objections  to  such  a 
])lan.  Its  introduction  would  have  offended  the  sentiment  of  the 
States,  always  jealous  of  their  autonomy ;  its  exercise  would 
have  provoked  collisions  with  them.  The  disallowance  of  a 
State  statute,  even  if  it  did  really  offend  against  the  Federal 
Constitution,  would  have  seemed  a  political  move,  to  be  resented 
by  a  political  counter-move.  And  the  veto  would  often  have 
been  pronoiinced  before  it  could  have  been  ascertained  exactly 
how  the  State  statute  would  work,  sometimes,  perhaps,  pro- 
nounced in  cases  where  the  statute  was  neither  pernicious  in 
itself  nor  o])posed  to  the  Federal  Constitution.  But  by  the 
action  of  the  courts  the  self-love  of  the  States  is  not  wounded, 
and  the  decision  annulling  their  laws  is  nothing  but  a  tribute  to 
the  supei'ior  authority  of  that  su))reme  enactment  to  which  they 
were  themselves  parties,  and  Avliich  they  may  themselves  desire 
to  see  enforced  against  another  State  on  sonu;  not  remote 
occasion.  However,  the  idea  of  a  veto  by  Congress  was  most 
ollV'ctively  demolished  in  the  Convention  by  Roger  Sherman, 
who  acutely  remarked  that  a  veto  would  seem  to  recogtiize  as 
valid  the  State  statute  objected  to,  wheivas  if  inconsistent  with 
the  Constitution  it  was  really'  invalid  ali'cady  and  needed  no 
veto. 
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hy  Ic.'iving  constitutional  questions  to  bo  settled  by  the 
courts  of  law  another  advantage  was  incidentidly  seemed.  The 
court  does  not  <^o  to  meet  the  (juestion  ;  it  waits  for  the  (piestion 
to  como  to  it.  When  the  court  acts  it  acts  at  the  instance  of  a 
party.  Sometimes  the  pliiintill'  or  the  defendant  may  be  the 
National  government  or  a  State  goverrnnent,  but  far  more 
frerpiently  both  are  private  ])orsons,  seeking  to  enforce  or  defend 
their  ])rivate  rights.  For  instance,  in  the  famous  case  ^  which 
estal)lislu!d  the  doctrine  that  a  statute  passed  by  a  State  n^peal- 
ing  a  grant  of  land  to  an  individual  made  on  certnin  terms  by  a 
previous  statute  is  a  law  "  im])airing  the  obligation  of  a  con- 
tract," and  therefore  invalid,  under  Art.  i.  §  10  of  the  Federal 
Constitution  ;  the  (piestion  came  before  the  court  on  an  action 
by  one  Fletcher  against  one  Peck  on  a  covenant  contained  in  a 
deed  made  by  the  latter ;  and  to  do  justice  betwcH'ti  plaintifl'  and 
defendant  it  was  necessary  to  examine  the  validity  of  a  statute 
j)asse(l  by  the  legishiture  of  Georgia.  This  method  has  the  merit 
of  not  hui'rying  a  <piestion  on,  but  leaving  it  to  arise  of  itself, 
Full  legal  argument  on  both  sides  is  secunil  by  the  private 
interests  which  the  parties  have  in  setting  forth  their  cotUen- 
tiotis  ;  and  the  decision  when  ])ronounced,  since  it  appears  to  be, 
as  in  fact  it  is,  primarily  a  decision  uj)on  private  rights,  obtains 
that  respect  and  moral  support  which  a  ])rivate  plaintill'  or 
defendant  establishing  his  legal  right  is  entitled  to  from  law- 
abiding  citizens.  A  State  might  be  jn'ovoked  to  resistance  if  it 
saAV,  as  soon  as  it  had  passed  a  statute,  the  Federal  government 
inviting  the  Supreme  court  to  d(;clare  that  statute  invalid.  But 
when  the  Federal  authority  stands  silent,  and  a  year  after  in  an 
ordinary  action  between  Smith  and  Jones  the  court  decides  in 
favour  of  Jones,  who  argued  that  the  statute  on  which  the 
plaintiir  relied  was  invalid  because  it  transgressed  some  provision 
of  the  Constitution,  everybody  feels  that  Jones  was  justified  in 
so  arguing,  and  that  since  judgment  was  given  in  his  favour  he 
must  be  allowed  to  retain  the  money  which  the  court  has  found 
to  be  his,  and  the  statute  which  violate(|  his  private  right  nnist 
fall  to  the  groiuid.  ' 

This    fcatiu'o    has    ])articu1ar1y    exi'lieij    tllli    llilliilliition    of 

Cimtinental  critics,    'i'oan  JMiglishman  it  seems  pnfiMtly  natural, 

because  it  is  exac^tly  in  this  way  that  n\uch   of   English   con 

stitUiiuliul    lihv    has   been   built   up.     The   English   courts   bad 

'  Fletcher  v.  Peck,  (I  (Jrancli,  |>.  87. 
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indeed  no  rij^'id  documentary  constitution  by  which  to  test  the 
ord  fiances  or  the  executive  acts  of  the  ('rown,  and  their  decisions 
on  constitutional  j)oints  have  often  been  ])ronounce(l  in  pro- 
ceedings to  which  the  Crown  or  its  ministers  were  parties.  Hut 
they  have  repeiitedly  established  principles  of  the  greatest 
moment  by  judi  i-nts  delivered  in  cases  where  a  private  i;  terest 
was  involved,  grounding  themselves  either  on  a  statute  which 
they  interpreted  or  on  some  earlier  decision.^  Lord  Mansfield's 
famous  declaration  that  slavery  was  legally  impossible  in  Kngland 
was  pronounced  in  such  a  private  case.  Stm  \Jale  v.  J/inisnid,  in 
which  the  law  regarding  the  pul)lish\ng  of  deiiates  in  railianient 
was  settled,  was  an  action  by  a  privafo  person  against  printers. 
The  American  method  of  settling  couHtitution.d  (piestions,  like  all 
other  legal  ijuestions,  in  activin.s  bo*i\\o««u  private  ]>juti»  ^,  is  there- 
fore no  new  device,  but  a  ]>ait  of  that  pVhelesH  heritngo  of  the 
Knglish  (\Mnmon  law  whith  {\\\>  coUmists  carried  with  th'^n* 
across  iho  sea,  and  which  they  \\a\c  preserved  and  developed  in 
u  manner  worthy  of  its  o\vn  f\vo  spirit  and  lofty  traditions. 

I'luiopeanx  commonlv  Mipj)o.so  that  the  functions  above  de- 
scribed as  pertaining  to  the  American  court.^  are  [)eculiar  to  and 
essential  to  a  Federal  government.  This  is  a  mistake.  They 
are  not  jRuuliar  to  a  federation,  because  the;  distinction  of 
fundamental  laws  and  inferior  laws  may  exist  equally  well 
in  a  unified  government,  did  exist  in  each  of  the  thirteen  colonies 
up  till  1776,  did  exist  in  each  of  tlus  thirteen  States  from  177G 
till  1789,  does  exist  in  every  one  of  tin;  thirty-eight  States  now. 
Nor  are  they  essential,  because  a  federation  may  be  imagined  in 
which  the  central  or  national  legislature  should  be  theoretically 
sovereign  in  the  same  sense  and  to  the  same  full  extent  as  is  the 
liritish  Parliament,-^  The  component  j)arts  of  any  confederacy 
will  no  doubt  be  generally  disposed  to  ])lace  their  n;s|)ective 
State  rights  under  the  protection  of  a  compact  unchangeable  hy 
the  national  legislature.  But  they  need  not  do  so,  for  they  may 
rely  on  the  command   which  as  electors  they  have  over  that 

•  The  indoiiendenoe  (since  the  Rcvohition)  of  the  Knglish  jndgi's  and  of  tlie 
Anii'iican  FeihTfil  judges  liiis  of  course  largely  contriliiitcd  to  iiiiike  them  tru.sted, 
au<l  to  make  them  act  wortldly  of  the  trust  rejiosed  in  them. 

-  It  woiihl  appear  tliat  in  the  Acha'au  League  tiie  Assembly  (\vhi(;h  voted  by 
cities)  was  sovereign,  and  could  by  its  vote  vary  the  terms  of  the  federal  arrange- 
ment.'' between  the  cities  forming  the  federati'^n  ;  although  the  scantiness  of  our 
data  and  what  may  be  called  the  want  of  Icgal-mindedncss  among  the  Greeks 
make  this  and  similar  ipiestions  not  easy  of  determinatiou. 
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lcj:;islaturo,  and  may  prefer  the  gi'catcr  encrt;y  whnh  a  sovereign 
legislature  |»roniise,s  to  the  greater  security  for  State  rights  which 
a  limited  legislature  imjjlies.  In  the  particuhir  case  of  America 
it  is  aljundantiy  clear  that  if  there  had  been  in  1787  no  States 
jealous  of  their  powers,  hut  an  united  nation  creating  for  itself 
an  improved  frame  of  government,  the  organs  of  that  gcnernment 
wouhl  have  been  limited  by  a  fundamental  law  just  as  they  are 
now,  because  the  nation,  fearing  and  distn.^ting  the  agents  it 


was  creating,  was  resolved  to  fetter  them  by  reserving  to  itself 
the  ultimate  and  over-riding  sovereignty. 

The  case  of  Switzerland  shows  that  the  American  plan  is  not 
the  only  one  possible  to  a  federation.  The  Swiss  Federal  Court, 
while  instituted  in  imitation  of  the  American,  is  not  the  oidy 
authority  competent  to  determine  whether  a  Cantonal  law  is  void 
l)ccause  inconsistent  Avith  the  Federal  Constitution,  for  in  some 
cases  recourse  must  be  had  not  to  the  Court  but  to  the  Federal 
Council,  which  is  a  sort  of  executive  cabinet  of  the  Confederation. 
And  the  Federal  Court  is  bound  to  enforce  every  law  passed  by 
the  Federal  legislature,  even  if  it  violate  the  Constitution.  In 
other  words,  the  Swiss  Constitution  has  reserved  some  points  of 
Cantonal  law  for  an  authority  not  judicial  but  i)olitical,  and  has 
made  the  Federal  legislature  the  sole  judge  of  its  own  ])owers, 
the  authorized  interpreter  of  the  Constitution,  and  an  inteipreter 
not  likely  to  proceed  on  purely  legal  grounds.^  To  an  English 
or  American  lawyer  the  Swiss  coi)y  seems  neither  so  consistent 
with  sound  theory  nor  so  safe  in  practice  as  the  American  original. 
But  the  statesmen  of  Switzerland  felt  that  a  method  fit  for 
America  might  be  ill-fitted  for  their  own  country,  where  the 
latitude  given  to  the  executive  is  greater ;  and  the  Swiss  habit 
of  constantly  recurring  to  popular  vote  makes  it  less  necessary  to 
restrain  the  legislature  by  a  permanently  enacted  instrument. 
The  political  traditions  of  the  European  continent  diHer  widely 
from  those  of  England  ainl  America  ;  and  the  Federal  Judicature 
is  not  the  onlj''  Anglo-American  institution  which  might  fail  to 
thrive  anywhere  but  in  its  native  soil. 

^  See  upon  this  fascinating  subject,  the  provisions  of  the  Swiss  Federal  Con- 
stitution of  1874,  arts.  102,  110,  and  114  ;  also  Dubs,  Das  oeffcntliche  Itecht  der 
Schweizerischen  Kidgenosi^enschaft,  and  a  valuable  panipldet  by  M.  Cli.  Soldan, 
entitled  Du  recoiirs  de  Droit  Public  au  Tribunal  Federal;  Bale,  18SC.  Dr. 
Dubs  was  himself  the  author  of  the  plan  whereby  the  Federal  legislature  is  made 
the  arbiter  of  its  own  constitutional  powers. 
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CHAPTER  XXIV 

THE   WORKING   OF  TlliC   COURTS 

Those  readers  who  have  followed  thus  far  lie  account  given  of 
the  Federal  courts  have  probal)Iy  asked  themselves  how  judicial 
authorities  can  sustain  the  functions  which  America  riMiuiros 
them  to  discharge.  It  is  ])lain  that  judges,  when  sucked  into 
the  vortex  of  politics,  must  lose  dignity,  impartiality,  and 
intluence.  But  how  can  judges  keep  out  of  ])olitif-?,  when 
political  issues  raising  party  passions  come  l)eforo  tiiem  /  ^lust 
not  constitutional  questions,  (juestions  as  to  ihc  rights  under  tho 
Constitution  of  the  Federal  government  against  the  States,  aTid 
of  the  branches  of  the  Federal  government  against  one  another, 
frequently  involve  momentous  political  issues  ?  In  tin;  troublous 
times  during  which  the  outlines  of  the  English  Constitution  were 
settled,  controversy  often  raged  round  tho  courts,  because  tho 
decision  of  contested  points  hiy  in  their  hands.  When  Charles 
I.  could  not  induce  Parliament  to  admit  the  right  of  levying 
contributions  which  he  claimed,  and  Parliament  relied  on  the 
power  of  the  purse  as  its  defence  against  Charles  I.,  the  question 
whether  ship-money  could  lawfully  be  levied  was  vital  to  both 
parties,  and  tho  judges  held  the  balance  of  power  in  their  hands. 
At  that  moment  the  law  could  not  be  changed,  because  the 
Houses  and  the  king  stood  opposed  :  hence  everything  turned 
on  the  inter])retation  of  the  existing  law.  In  America  the 
Constitution  is  at  all  times  very  hard  to  change :  nuich  more 
then  must  political  issues  turn  on  its  interpretation.  And  if 
this  bo  so,  must  not  the  interpreting  court  be  led  to  assume  a 
control  over  the  executive  and  legislative  branches  of  the  govern- 
ment, since  it  has  tho  power  of  declaring  their  acts  illegal  1 

There  is  ground  for  these  criticisms.  Tho  evil  they  point  to 
has  occurred  and  may  recur.  But  it  occurs  very  rarely,  and  may 
be  averted  by  the  same  prudence  Avhich  the  courts  have  hitherto 
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generally  shown.  The  causes  wlucli  have  enabled  the  Federal 
courts  to  avoid  it,  and  to  maintain  their  dignity  and  influence 
almost  unshaken,  are  the  following  : — ■ 

The  Supreme  court — I  speak  of  the  Supreme  court  because 
its  conduct  has  governed  that  of  inferior  Federal  courts — has 
steadily  refused  to  interfere  in  purely  political  questions. 
Whenever  it  finds  any  discretion  given  to  the  President,  any 
executive  duty  imposed  on  him,  it  considers  the  manner  in  which 
ho  exercises  his  discretion  and  discharges  the  duty  to  be  beyond 
its  pro\nnce.  Whenever  the  Constitution  has  conferred  a  power 
of  legislating  upon  Congress,  the  court  declines  to  inquire  whether 
the  use  of  the  power  was  in  the  case  of  a  particular  statute  passed 
by  Congross  either  necessary  or  desirable,  or  Avhcther  it  was 
exerted  in  a  prudent  manner,  for  it  holds  all  such  matters  to  be 
within  the  exclusive  province  of  Congress. 

"  In  measures  exclusively  of  a  political,  legislative,  or  executive  character, 
it  is  plain  that  as  the  supreme  authority  as  to  these  questions  belongs  to  the 
legislative  and  executive  departments,  they  cannot  be  re-examined  elsewhere. 
Thus  Congress,  having  the  power  to  declare  war,  to  levy  taxes,  to  appropriate 
money,  to  regulate  intercourse  and  commerce  with  foreign  nations,  their 
mode  of  executing  these  powers  can  never  become  the  subject  of  re-examina- 
tion in  any  other  tribunal.  So  the  power  to  make  treaties  being  confided  to 
the  President  and  Senate,  when  a  treaty  is  properly  ratified,  it  becomes  the 
law  of  the  land,  and  no  other  tribunal  can  gainsay  its  stipulations.  Yet  cases 
may  readily  be  imagined  in  which  a  tax  may  be  laid,  or  a  treaty  made  upon 
motives  and  grounds  wholly  beside  the  intention  of  the  Constitution.  The 
remedy,  however,  in  such  cases  is  solely  by  an  appeal  to  the  people  at  the 
elections,  or  by  the  salutary  power  of  amendment  provided  by  the  Constitu- 
tion itself. "  ^  * 

This  may  seem  a  vague  statement  of  the  principle  which  the 
court  has  followed,  but  it  could  be  rendered  more  precise  only 
by  setting  forth  the  instances  in  which  it  has  been  applied.  It 
has  enabled  the  court  to  avoid  an  immixture  in  political  strife 
which  must  have  destroyed  its  credit,  has  deterred  it  from  enter- 
ing the  political  arena,  where  it  would  have  been  weak,  and 
enabled  it  to  act  without  fear  in  the  sphere  of  pure  law,  where  it 
is  strong.  Occasionolly,  however,  as  I  shall  explain  presently, 
the  court  has  come  into  collision  with  the  executive.  Occa- 
sionally it  has  been  required  to  give  decisions  which  have 
worked  with  tremendous  force  on  politics.     The  most  famous  of 

*  Story,  Commentaries  on  the  Constitvtion,  §  374. 
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these  was  the  Dred  Scott  case/  in  which  the  Supreme  court,  on 
an  action  by  a  negro  for  assault  and  battery  against  the  person 
claiming  to  be  his  master,  declared  that  a  slave  taken  temporarily 
to  a  free  State  and  to  a  Territory  in  which  Congress  had  for- 
bidden slavery,  and  afterwards  returning  into  a  slave  State  and 
resuming  residence  there,  was  not  a  citizen  capable  of  suing  in 
the  Federal  courts  if  by  the  laAv  of  the  slave  State  he  was  still  a 
slave.  This  was  the  point  which  actually  called  for  decision ; 
but  the  majority  of  the  court,  for  there  was  a  dissentient 
minority,  went  further,  and  delivered  a  variety  of  dicta  on 
various  other  points  touching  the  legal  status  of  negroes  and  the 
constitutional  view  of  slavery.  This  judgment,  since  the  lan- 
guage used  in  it  seemed  to  cut  off  the  hope  of  a  settlement  by 
the  authority  of  Congress  of  the  then  (1857)  pending  disputes 
over  slavery  and  its  extension,  did  much  to  precipitate  the  Civil 
War. 

Some  questions,  and  among  them  many  which  involve  poli- 
tical issues,  can  never  come  before  the  Federal  courts,  because 
they  are  not  such  as  are  raisable  in  an  action  between  parties. 
Of  those  which  might  be  raised,  some  never  happen  to  arise, 
while  others  do  not  present  themselves  in  an  action  till  some 
time  after  the  statute  has  been  passed  or  act  done  on  which  the 
court  is  called  to  pronounce.  By  that  time  it  may  happen  that 
the  warmth  of  feeling  which  expressed  itself  duiing  debate  in 
Congi'ess  or  in  the  country  has  passed  away,  while  the  judgment 
of  the  nation  at  large  has  been  practically  pronounced  upon  the 
issue. 

Looking  upon  itself  as  a  pure  organ  of  the  law,  commissioned 
to  do  justice  between  man  and  man,  but  to  do  nothing  more,  the 
Supreme  court  has  steadily  refused  to  decide  abstract  questions, 
or  to  give  opinions  in  advance  by  way  of  advice  to  the  executive. 
When,  in  1793,  President  Washington  requested  its  opinion  on 
the  construction  of  the  treaty  of  1778  with  France,  the  judges 
declined  to  comply,'^ 

This  restriction  of  the  court's  duty  to  the  determination  of 
concrete  cases  arising  in  suits  has  excited  so  much  admiration 

^  Scott  V.  Sand  ford,  19  How.  393.  There  is  an  immense  literiiture  about 
this  case,  the  lejral  jioints  involved  in  which  are  too  numerous  and  technical 
to  be  here  stated.  It  is  notireable  that  the  stinj,'  of  the  decision  lay  rather 
in  the  obiter  dicta  than  in  the  determination  of  the  main  question  involved. 

2  Story,  Commentaries,  §  1571  ;  cf.  Marshall's  Life  of  Washington,  vol.  v. 
chap.  vi. 
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from  De  Tocqueville  and  other  writers,  that  the  corresponding 
disadvantages  must  be  stated.     They  are  these  : — 

To  settle  at  once  and  for  ever  a  disputed  point  of  constitu- 
tional law  would  often  be  a  gain  both  to  private  citizens  and  to 
the  organs  of  the  government.  Under  the  present  system  there 
is  no  certainty  when,  if  ever,  such  a  point  will  be  settled.  No- 
body may  care  to  incur  the  trouble  and  expense  of  taking  it 
before  the  court.  A  suit  which  raises  it  may  be  compromised  or 
dropped. 

When  such  a  question,  after  perhaps  the  lapse  of  years,  comes 
before  the  Supreme  court  and  is  determined,  the  determination 
may  be  different  from  what  the  legal  profession  has  expected, 
may  alter  that  which  has  been  believed  to  be  the  law,  may 
shake  or  overthrow  private  interests  based  upon  views  now 
declared  to  be  erroneous.^  These  are,  no  doubt,  drawbacks  inci- 
dent to  every  system  in  which  the  decisions  of  comets  play  a 
great  part.  There  are  many  points  in  the  law  of  England  which 
are  uncertain  even  now,  because  they  have  never  come  before  a 
court  of  high  authority,  or,  having  been  decided  in  different 
ways  by  co-ordinate  courts,  have  not  been  carried  to  the  final 
court  of  appeal.2  But  in  England,  if  the  inconvenience  is  great^ 
it  can  be  removed  by  an  Act  of  Parliament,  and  it  can  hardly  be 
so  great  as  it  may  be  in  America,  where,  since  the  doubtful 
point  may  be  the  true  construction  of  the  fundamental  1  iw  of 
the  Union,  the  President  and  Congress  may  be  left  in  uncertainty 
as  to  how  they  shall  shape  their  course.  With  the  best  wish 
in  the  world  to  act  conformably  to  the  Constitution,  these 
authorities  have  no  means  of  ascertaining  before  they  act  what, 
in  the  view  of  its  authorized  interpreters,  the  true  meaning  of 
the  Constitution  is.  Moved  by  this  consideration,  five  States  of 
the  Union  have  by  their  Constitutions  empowered  the  governor 
or  legislature  to  require  the  written  opinions  of  the  judges  of  the 
highest   State   court   on  points  submitted   to  them.^     But  the 

'  The  Dreu  Scott  decision  in  1857  declared  the  Missouri  compromise,  carried 
out  by  Act  of  Congress  in  1820,  to  have  been  beyond  the  powers  of  Congress, 
which,  to  be  sure,  had  virtually  repealed  it  a  year  or  two  before  by  the  Kansas- 
Nebraska  legislation.  Decisions  have  been  given  on  the  fourteenth  and  fifteenth 
amendments  upsetting  or  qualifying  congressional  legislation  passed  years  before. 

"  The  point  at  last  settled  in  Martin  v.  Holgate  by  the  House  of  Lords  will 
occur  to  English  lawyers  as  a  remarkable  instance. 

*  See  Chapter  XXXVIL  post.  There  exists  a  similar  provision  in  the 
statutes  creating  some  of  the  British  colonial  governments,  and  the  Government 
of  Ireland  Bill,  introduced  into  the  House  of  Commons  in  1886,  but  defeated 
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President  of  the  United  States  can  only  consult  his  attorney- 
generalji  and  the  Houses  of  Congress  have  no  legal  adviser, 
though  to  be  sure  they  are  apt  to  receive  a  profusion  of  advice 
fjL'om  their  own  legal  members. 

I  return  to  notice  other  causes  which  have  sustained  the 
authority  of  the  court  by  saving  it  from  immersion  in  the  turbid 
pool  of  politics.  These  are  the  strength  of  professional  feeling 
amOiig  American  lawyers,  the  relation  of  the  bench  to  the  bar, 
the  power  of  the  legal  profession  in  the  country.  Proposing  to 
describe  both  bar  and  bench  in  subsequent  chapters,  I  will  only 
now  remark  that  the  keen  interest  which  the  profession  takes  in 
the  law  secures  an  unusually  large  number  of  acute  and  com- 
petent critics  of  the  interpretation  put  upon  the  law  by  the 
judges.  Such  men  form  a  tribunal  to  whose  opinion  the  judges 
are  sensitive,  and  all  the  more  sensitive  because  the  judges,  like 
thodC  of  England,  but  unlike  those  of  continental  Europe,  have 
been  themselves  practising  counsel.  The  better  lawyers  of  the 
United  States  do  not  sink  their  professional  sentiment  and 
opinion  in  their  party  sympathies.  They  know  good  law  even 
when  it  goes  against  themselves,  and  privately  condemn  as  bad 
law  a  decision  none  the  less  because  it  benefits  their  party  or 
their  client.  The  Federal  judge  who  has  recently  quitted  the 
ranks  of  the  bar  remains  in  sympathy  with  it,  respects  its  views, 
desires  its  approbation.  Both  his  inbred  professional  habits,  and 
his  res]3ect  for  those  traditions  which  the  bar  prizes,  restrain  him 
from  prostituting  his  office  to  party  objects.  Though  he  has 
usually  been  a  politician,  and  owes  his  promotion  to  his  party, 
his  political  trappings  drop  off  him  when  he  mounts  the 
Supreme  bench.  He  has  now  nothing  to  fear  from  party 
displeasure,  because  he  is  irremovable  (except  by  impeachment), 
nothing  to  hope  from  party  favour,  because  he  is  at  the  top  of 
the  tree  and  can  climb  no  higher.  Virtue  has  all  the  external 
conditions  in  her  favour.  It  is  true  that  virtue  is  compatible 
\nth  the  desire  to  extend  the  power  and  jurisdiction  of  the 
court.     But  even  allowing  that  this  motive  may  occasionally 

there,  contained  (§  25)  a  proviso  enabling  the  Lord-Lieutenant  of  Ireland  or  a 
Secretary  of  State  to  refer  a  question  for  opinion  to  the  judicial  committee  of  the 
Privy  Council. 

^  The  President  sometimes,  for  the  benefit  of  the  public,  publishes  the  written 
opinion  of  the  attorney-general  on  an  important  and  doubtful  point ;  but  such  an 
opinion  has  no  more  authority  than  what  it  may  derive  from  the  professional 
eminence  of  the  person  who  gives  it. 
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sway  tlio  judicial  mind,  the  circumstances  which  surround  the 
action  of  a  tribunal  debarred  from  initiative,  capal)le  of  dealing 
only  with  concrete  cases  that  come  before  it  at  irregular  intervals, 
una1)le  to  appropriate  any  of  the  sweets  of  power  other  than 
power  itself,  make  a  course  of  systematic  usurpation  more 
difficult  and  less  seductive  than  it  would  be  to  a  legislative 
assembly  or  an  executive  council.  As  the  respect  of  the  bench 
for  the  bar  tends  to  keep  the  judges  in  the  straight  path,  so  the 
respect  and  regard  of  the  bar  for  the  bench,  a  regard  giounded 
on  the  sense  of  professional  brotherhood,  ensure  the  moral 
influence  of  the  court  in  the  country.  The  bar  has  usually  been 
very  powerful  in  America,  not  only  as  being  the  only  class  of 
educated  men  who  are  at  once  men  of  affairs  and  skilled 
speakers,  but  also  because  there  has  been  no  nobility  or  terri- 
torial aristocracy  to  overshadow  it.^  Politics  have  been  largely 
in  its  hands,  and  must  remain  so  as  long  as  political  questions 
continue  to  be  involved  with  the  interpretation  of  constitutions. 
For  the  first  sixty  or  seventy  years  of  the  Republic  the  leading 
statesmen  were  lawyers,  and  the  lawyers  as  a  whole  moulded  and 
led  the  public  opinion  of  the  country.  Now  to  the  better  class 
of  American  lawyers  law  was  a  sacred  science,  and  the  highest 
court  Avhich  dispensed  it  a  sort  of  Mecca,  towards  which  the 
faces  of  the  faithful  turned.  Hence  every  constitutional  case 
before  the  Supreme  court  was  closely  watched,  the  reasonings  of 
the  court  studied,  and  its  decisions  appreciated  as  law  apart  from 
their  bearing  on  political  doctrines.  I  have  heard  elderly  men 
describe  the  interest  with  which,  in  their  youth,  a  famous  advo- 
cate who  had  gone  to  Washington  to  argue  a  case  before  the 
Supreme  court  was  welcomed  by  the  bar  of  his  own  city  on  his 
return,  how  the  rising  men  crowded  round  him  to  hear  what  he 
had  to  tell  of  the  combat  in  that  arena  where  the  best  intellects 
of  the  nation  strove,  how  the  respect  which  he  never  failed  to 
express  for  the  ability  and  impartiality  of  the  court  communi- 
cated itself  to  them,  how  admiration  bred  acquiescence,  am.  the 
whole  profession  accepted  expositions  of  the  law  unexpected  by 
many,  perhaps  unwelcome  to  most.  When  it  was  I'elt  that  the 
judges  had  honestly  sought  to  expound  the  Constitution,  and 

^  This  professional  interest  in  law  seems  to  have  been  stronger  in  the  last 
generation  than  it  is  now  ;  it  is  evp.n  now  stronger  in  America  than  in  England. 
Of  conrse  I  do  not  speak  of  those  sharpshooters  who,  while  calHng  tliL'mselves 
lawyers,  are  really  politicians  or  lobbyists,  but  of  the  regular  army  of 
practitioners. 


CUAl'.   XXIV 


THE  WORKING  OF  THE  COURT 


261 


ih 


of 
;iom 
men 
Ivo- 
the 
n  his 
t  he 
lects 
3d  to 
TWini- 
,   the 
d  by 
the 
and 

lie  last 
];lanil. 

Iiselves 
iiy  of 


when  the  cogency  of  their  reasonings  was  admitted,  resentment, 
if  any  thorc  had  been,  i)assed  away,  and  the  sn])port  which  the 
bar  gave  to  the  court  ensured  the  obedience  of  the  people. 

Tliat  this  factor  in  the  maintenance  of  judicial  influence 
proved  so  potent  was  largely  due  to  the  personal  eminence  of 
the  judges.  One  must  not  call  that  a  result  of  fortune  which 
was  the  resuK  of  the  wisdom  of  successive  Presidents  in  choosing 
capable  men  to  sit  on  the  supreme  Federal  bench.  Yet  one 
man  Avas  so  singularly  fitted  for  the  office  of  chief  justice,  and 
rendered  such  incomparable  services  in  it,  that  the  Americans 
have  been  Avont  to  regard  him  as  a  special  gift  of  favouring 
Providence.  This  was  John  Marshall,  who  presided  over  the 
Supreme  court  from  1801  till  his  death  in  1835  at  the  age  of 
seventy  -  seven,  and  whose  fame  overtops  that  of  all  other 
American  judges  more  than  Papinian  overtops  the  jurists  of 
Rome  or  Lord  Mansfield  the  jurists  of  England.  No  other  man 
did  half  so  much  either  to  develop  the  Constitution  by  expound- 
ing it,  or  to  secure  for  the  judiciary  its  rightful  place  in  the 


uovernment  as  the 


living 


voice  of  the  Constitution.     No  one 


vindicated  more  strenuously  the  duty  of  the  court  to  establish  the 
authority  of  the  fundamental  law  of  the  land,  no  one  abstained 
more  scrupulously  from  trespassing  on  the  field  of  executive 
administration  or  political  controversy.  The  admiration  and 
respect  which  he  and  his  colleagues  Avon  for  the  court  remain  its 
bulAvark :  the  traditions  Avhich  Avere  formed  under  him  and  them 
have  continued  in  general  to  guide  the  action  and  elevate  the 
sentiments  of  their  successors. 

Nevertheless,  the  court  has  not  ahvays  had  smooth  seas  to 
navigate.  It  has  more  than  once  been  shaken  by  blasts  of 
unpopularity.  It  has  not  infrequently  found  itself  in  conflict 
with  other  authorities. 

The  first  attacks  arose  out  of  its  decision  that  it  had  juris- 
diction to  entertain  suits  by  priA-'ate  persons  against  a  State.^ 
This  point  vas  set  at  rest  by  the  eleventh  amendment ;  but  the 
States  then  first  learnt  to  fear  the  Supreme  court  as  an 
antagonist.  In  1801,  in  an  application  requiring  the  secretary 
of  state  to  deliver  a  commission,  it  declared  itself  to  have  the 
poAver  to  compel  an  executive  officer  to  fulfil  a  ministerial  duty 
aflecting  the  rights  of  individuals.'*    President  Jetterson  protested 


^  Vhishohn  v. 
'^  Marbury  v. 


Georgia,  see  above,  p.  231. 

Madison,  1  Crancb,  137.    In  this  case  the  :ourt  refused  to  issue 


li 


i 


■:>  ii\ 


V'. 


i^: 


262 


THK  NATIONAL  GOVERNMENT 


I' ART  I 


iiti!i;rily  agiiiiist  this  claiin,  l)Ut  it  has  been  repeatedly  re-asserted, 
and  is  now  undoubted  law.  It  was  in  this  same  case  that  the 
court  first  explicitly  asserted  its  duty  to  treat  as  invalid  an  Act 
of  Conijjress  inconsistent  with  the  Constitution.^  In  IHOG  it  for 
tho  first  time  pronounced  a  State  statute  void;  in  1816  and 
1821  it  rendered  decisions  establishing  its  authority  as  a 
su])rcmo    court    of    appeal    from    State    courts    on     *'  federal 


questions,"  and  unfolding  the  full  meaiu'ng  of  tho  doctrine  that 
the  Constitution  and  Acts  of  Congress  duly  made  in  pursuance 
of  the  Constitution  are  tho  fundamental  and  sujiremo  law  of  the 
land.  This  was  a  doctrine  which  had  not  been  adequately 
apprehended  even  by  lawyers,  and  its  development,  legitimate 
as  we  now  deem  it,  roused  opposition.  The  Democratic  party 
which  came  into  power  under  President  Jackson  in  1829,  was 
specially  hostile  to  a  construction  of  the  Constitution  which 
seemed  to  trench  upon  State  rights,^  and  when  in  1832  the 
Supreme  court  ordered  the  State  of  Georgia  to  release  persons 
imprisoned  under  a  Georgian  statute  which  the  court  declared  to 
be  invalid,^  Jackson,  whose  duty  it  was  to  enforce  the  decision 
by  the  executive  arm,  remarked,  "  John  Marshall  has  pronounced 
Lis  judgment :  let  him  enforce  it  if  he  can."  The  successful 
resistance  of  Georgia  in  the  Cherokee  dispute  ^  gave  a  blow  to 
the  authority  of  the  court,  and  marked  the  beginning  of  a  new 
period  in  its  history,  during  which,  in  the  hands  of  judges 
mostly  appointed  by  the  Democratic  party,  it  made  no  further 
advance  in  power. 

the  inaiidamus  iisked  for,  but  upon  the  ground  that  the  statute  of  Congress  giving 
to  the  Supreme  court  original  jurisdiction  to  issue  a  mandamus  was  inconsistent 
with  the  Constitution.  See  also  Kendal  v.  United  States,  12  Peters,  616  ;  United 
States  V.  Schurz,  102  U.S.  378. 

^  This  however  is  a  power  which  it  has  rarely  been  found  necessary  to  exert 
See  Dr.  Andrew's  Manual  of  the  Constitution,  p.  196. 

"^  Martin  van  Bureu  (President  1837-41)  expressed  the  feelings  of  the  bulk  of 
his  party  when  he  complained  bitterly  of  the  encroachments  of  the  Supreme 
court,  and  declared  that  it  would  never  have  been  created  had  the  people  fore- 
seen the  powers  it  would  acquire. 

'^  This  was  only  one  act  in  the  long  struggle  of  the  Cherokee  Indians  against 
the  oppressive  conduct  of  Georgia — conduct  which  the  court  emphatically  con- 
demned, though  it  proved  powerless  to  help  the  unhappy  Cherokees. 

*  Tlie  matter  did  not  come  to  an  absolute  conllict,  because  before  the  time 
arrived  for  the  court  to  direct  the  United  States  marshal  of  the  district  of 
Georgia  to  summon  the  posse  covntatiis  and  the  President  to  render  assistance  in 
liberating  the  prisoners,  the  prisoners  submitted  to  the  State  authorities,  and  were 
thereupon  released.  They  probably  believed  that  the  imperious  Jackson  would 
persist  in  his  hostility  to  the  Supreme  court. 
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III  1857  the  Dred  Scott  judgment,  pronounced  by  a  majority 
of  the  judges,  excited  the  strongest  outbreak  of  dis})lcasuro  yet 
witnessed.  The  liepublicau  party,  then  rising  into  strength, 
denounced  this  decision  in  the  resohitions  of  the  convention 
which  nominated  Abraham  Lincohi  in  1860,  and  its  doctrine  as 
to  citizenship  was  expressly  negatived  in  the  fourteenth  consti- 
tutional amendment  adopted  after  the  War  of  Secession. 

It  was  feared  that  the  political  leanings  of  the  judges  who 
formed  the  court  at  the  outbreak  of  the  war  would  induce  them 
to  throw  legal  difficulties  in  the  prosecution  of  the  measures 
needed  for  re-establishing  the  authority  of  the  Union.  These 
fears  proved  ungrounded,  although  some  contests  arose  as  to  the 
right  of  officers  in  the  Federal  army  to  disregard  writs  of  habeas 
corpus  issued  by  the  court.^  In  1868,  having  then  become 
Republican  in  its  sympathies  by  the  appointment  of  new  mem- 
bers as  the  older  judges  disappeared,  it  sustained  the  congres- 
sional plan  of  reconstruction  which  President  Johnson  was 
endeavouring  to  defeat,  and  in  subsequent  cases  it  has  given 
efiect  to  most,  though  not  to  all,  of  the  statutes  passed  by 
Congress  under  the  three  amendments  which  abolished  slavery 
and  secured  the  rights  of  the  negroes.  In  1876  it  refused  to 
entertain  proceedings  instituted  for  the  purpose  of  forbidding 
the  President  to  execute  the  Reconstruction  Acts. 

Two  of  its  later  acts  are  thought  by  some  to  have  affected 
public  confidence.  One  of  these  was  the  reversal,  first  in  1871, 
and  again,  upon  broader  but  not  inconsistent  grounds,  in  1884, 
of  the  decision,  given  in  1869,  which  declared  invalid  the  Act  of 
Congress  making  government  paper  a  legal  tender  for  debts. 
The  original  decision  of  1869  was  rendered  by  a  majority  of  five 
to  three.  The  court  was  afterwards  changed  by  the  creation  of 
an  additional  judgeship,  and  by  the  appointment  of  a  new 
member  to  fill  a  vacancy  which  occurred  after  the  settlement, 
though  before  the  delivery,  of  the  first  decision.  Then  the 
question  was  brought  up  again  in  a  new  case  between  different 
parties,  and  decided  in  the  opposite  sense  {i.e.  in  favour  of  the 
power  of  Congress  to  pass  legal  tender  Acts)  by  a  majority  of 
five  to  four.  Finally,  in  1884,  another  suit  having  brought  up 
a  point  practically  the  same,  though  under  a  later  statute  passed 

^  See  as  to  these  the  article  "Habeas  Corpus"  by  Mr.  Alex.  Johnston  in  the 
American  Cyclopaedia  of  Political  Science.  And  consider  the  very  important 
decision  in  Ex  parte  Milligan,  4  Wall.  129. 
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by  Congress,  the  court  dctormined  "svith  only  one  dissentient 
Voice  tliut  tiie  jjower  existed.^  This  lust  decision  excited  some 
criticism,  especially  among  the  more  conservative  lawyers,  be- 
cause it  seemed  to  remove  restrictions  hitlierto  supposed  to  exist 
on  the  authority  of  Congress,  recognizing  the  right  to  establish 
a  forced  paper  currency  as  an  attril)ute  of  the  sovereignty  of  the 
national  government,  Jhit  be  the  decision  right  or  wrong,  a  point 
on  which  high  authorities  arc  still  divided,-  the  reversal  by  the 
higliest  court  in  the  land  of  its  own  previous  decision  may  have 
tended  to  unsettle  men's  reliance  ua  the  stability  of  the  law ; 
while  the  maimer  of  the  earlier  reversal,  following  as  it  did  on 
the  creation  of  a  new  judgeship  and  the  a})pointment  of  two 
justices,  both  known  to  be  in  favour  of  the  view  which  the 
majority  of  the  court  had  just  disa})proved,  disclosed  a  weak 
l)oint  in  the  constitution  of  the  tribunal  which  may  some  day 
prove  fatal  to  its  usefulness. 

The  other  misfortune  was  the  interposition  of  the  court  in 
the  presidential  electoral  count  dispute  of  1877.^  Most  i)eople 
now  admit  that  Mr.  Tilden  and  not  Mr.  Hayes  ought  to  have 
been  declared  elected  in  that  year.  But  the  five  justices  of  the 
Supreme  court  who  Avero  included  in  the  electoral  commission 
then  appointed  voted  on  party  lines  no  less  steadily  than  did 
the  senators  and  representatives  who  sat  on  it.  A  function 
scarcely  judicial,  and  certaiidy  not  contemplated  by  the  Constitu- 
tion, was  then  for  the  first  time  thrown  upon  the  judiciary,  and  in 
discharging  it  the  judiciary  acted  exactly  like  non-judicial  persons. 

Notwithstanding  this  occurrence,  Avhich  after  all  avus  quite 
exceptional,  the  credit  and  dignity  of  the  Su})reme  court  stand 
very  high.  No  one  of  its  members  has  ever  been  suspected  of 
corruption,  and  comparatively  few  have  allowed  their  political 
sympathies  to  disturb  their  othcial  judgment.  Though  for  many 
years  back  every  President  has  appointed  only  men  of  his 
own  party,  and  frequently  leading  politicians  of  his  own 
party,*  the  new-made  judge  has  left  partisanship  behind  him, 

1  The  earlier  decision  in  favour  of  the  power  deduced  it  from  war  powers,  the 
later  from  the  gciiural  sovereignty  of  the  national  government,  ^ee  llephurn  v. 
(.IrUirolJ,  8  Wall.  603;  Legal  Tender  Cases,  12  Wall.  457  ;  JiUlliard  v.  Greenvian, 
110  U.S.  421. 

-  See  the  pamphlets  of  Mr.  George  Bancroft  and  Mr.  R.  C.  MacMurtrie,  an 
article  in  the  Amer.  Law  Raiew,  iv.  768,  l)y  Mr.  (Justice)  0.  W.  Holmes,  and 
an  article  in  the  Harvard  Law  Review  for  May  1887,  by  Jlr.  James  B.  Tliayer, 
of  the  Harvard  Law  School.  ^  i^ee  above,  p.  44. 

■*  I  have  heard  American  laAvj-ers  express  surprise  as  well  as  admiration  at  the 
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wliilo  no  (lf)ul)t  usuiilly  retai  iiig  thiit  hias  or  tctidency  of  liis 
mind  which  ])art}"  Uaiiiing  pftKhices.  At  jjruseiit  all  the  ju(lj:;cs 
l)ut  three  beloiii;  to  the  K('i)ul)lican  l)arty,  but  althouj^h  the 
Democrats  ret^ret  this,  and  when  they  came  into  power  welcomed 
the  prospect  of  putting  in  their  own  men  ;is  vacancies  occur,  the 
circumstance  does  not  all'ect  their  respect  for  the  court  and  their 
faith  in  its  u])riglitncss.  The  desire  for  an  equal  representation 
of  both  parties  is  based,  not  on  any  fear  that  suitors  will  suiler 
from  the  intluence  of  ])arty  spirit,  but  on  th(5  feeling  that  when 
any  new  constitutional  question  arises  it  is  right  that  the 
tendencies  which  have  characterized  the  Democratic  view  of  the 
Constitution  should  be  duly  represented  over  against  those  su])- 
posed  to  influence  the  Jiepublicans, 

Apart  from  these  constitutional  questions,  tlie  value  of  the 
Federal  courts  to  the  country  at  large  has  be(3n  inestimable. 
They  have  done  much  to  meet  the  evils  which  an  elective  and 
ill-])aid  State  judiciary  inflicts  on  some  of  the  newer  and  a  few 
even  of  the  older  States.  The  Federal  Circuit  and  District 
judges,  small  as  are  their  salaries,  are  in  most  States  individually 
superior  men  to  the  State  judges,  because  the  greater  security  of 
tenure  induces  al)ler  men  to  accept  the  post.  Being  irremovable, 
they  feel  themselves  indei)endent  of  parties  and  politicians,  Avhom 
the  elected  State  judge,  holding  for  a  limited  term,  may  be 
tempted  to  conciliate  with  a  view  to  re-election.  Plaintifis, 
therefore,  Avhen  they  have  a  choice  of  suing  in  a  State  court  or 
a  Federal  court,  frequently  prefer  the  latter ;  and  the  litigant 
who  belongs  to  a  foreign  country,  or  to  a  dillei'ent  State  from 
that  in  which  his  opponent  resides,  may  think  his  prospects  of  an 
unbiassed  decision  better  before  it  than  before  a  State  tribunal. 

Federal  judgeships  of  the  second  and  third  rank  (Circuit  and 
District)  are  invariably  given  to  the  members  of  the  President's 
party,  and  by  an  equally  well-established  usage,  to  persons 
resident  in  the  State  or  States  where  the  circu't  or  district  court 
is  held.  But  cases  of  corruption,  or  even  of  pronounced  partisan- 
ship, are  practically  unknown.  The  chief  present  defect  is  the 
inadequacy  of  the  salaries  of  the  District  judges,  and  the  in- 
occasional  departures  in  England  (as  notably  in  the  recent  case  of  Lord  Justice 
Holker,  who,  having  been  Attorney-General  of  one  party,  was,  in  respect  of  his 
eminent  merits,  appointed  Lord  Justice  of  Appeal  by  the  other)  from  tlie  practice 
of  political  appointments  to  judicial  office.  Such  non-polit'cal  appointnieuts  are 
however  occasionally  made  in  the  several  States  by  the  gri-ernors,  or  even  (as 
in  the  case  of  Chief-Justice  liedfield  of  Vermont}  by  the  legislature. 
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sufficiency  of  the  stafl"  in  the  more  populous  Eastern  States  to 
grapple  with  the  vast  and  increasing  business  which  flows  in 
upon  thom.  So  too,  in  the  Supreme  court,  arrears  have  so 
accumulated    that  it  is   now  more  than  three   years  from  the 


time  when  a  cause  is  entered  before  it  can  come  on 
Some  have  proposed  to  meet  this  evil  by  limitinjj 
appeal  to  cases  involving  a  considerable  sum    of 


for 

the 


';earing. 
right  of 


money ; 


but 


a  better  remedy  would  be  to  divide  the  Supreme  court  into 
two  divisional  courts  for  the  hearing  of  ordinary  suits,  reserv- 
ing for  the  full  court  points  affecting  the  construction  of  the 
Constitution. 

One  question  remains  to  be  put  and  answered. 

The  Supreme  court  is  the  living  voice  of  the  Constitution — ^ 
that  is,  of  the  will  of  the  people  expressed  in  the  fundamental 
law  they  have  enacted.  It  is,  therefore,  as  some  one  has  said, 
the  conscience  of  the  people,  who  have  resolved  to  restrain  them- 
selves from  hasty  or  unjust  action  by  y>lacing  their  representa- 
tives under  the  restriction  of  a  permanent  law.  It  is  the 
guarantee  of  the  minority,  who,  when  threatened  by  the  im- 
patient vehemence  of  a  majority,  can  appeal  to  this  permanent 
law,  finding  the  interpreter  and  enforcer  thereof  in  a  court  set 
high  above  the  assaults  of  faction. 

To  discharge  these  momentous  functions,  the  court  must  be 
stable  even  as  the  Constitution  is  stable.  Its  spirit  and  tone 
must  be  that  of  the  people  at  their  best  moments.  It  must  resist 
transitory  impulses,  and  resist  them  the  more  firmly  the  more 
vehement  they  are.  Entrenched  behind  impregnable  ramparts, 
it  must  be  able  to  defy  at  once  the  open  attacks  of  the  other 
departments  of  the  government,  and  the  more  dangerous,  because 
impalpable,  seductions  of  popular  sentiment. 

Does  it  possess,  has  it  displayed,  this  strength  and  stability? 

It  has  not  always  followed  its  own  former  decisions.  This  is 
natural  in  a  court  whose  errors  cannot  be  cured  by  the  interven- 
tion of  the  legislature.  The  English  final  Court  of  Appeal  always 
follows  its  previous  decisions,  though  high  authorities  have 
declared  that  cases  may  be  imagined  in  which  it  would  refuse  to 
do  so.     And  that  court  (the  House  of  Lords)  can  afford  so  to 

^  The  Romans  called  their  chief  judicial  officer  "  the  living  voice  of  the  civil 
law";  but  as  this  "civil  law"  consisted  largely  of  custom,  he  naturally  enjoyed 
a  wider  discretion  in  moulding  and  expanding  as  well  as  in  expounding  the  law 
than  do  the  American  judges,  who  have  a  formally  enacted  constitution  to  guide 
and  restrain  them. 
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adhere,  because,  when  an  old  decision  begins  to  be  condemned, 
Parliament  can  forthwith  alter  the  law.  I'ut  as  nothing  less 
than  a  constitutional  amendment  can  alter  the  law  contained  in 
the  Federal  Constitution,  the  Supremo  court  must  choose  between 
the  evil  of  unsettling  the  law  by  reversing,  and  the  evil  of  per- 
petuating bad  law  by  following,  a  former  decision.  It  may 
reasonably,  in  extreme  cases,  deem  the  latter  evil  the  greater. 

The  Supreme  court  feels  the  touch  of  public  opinion.  Opinion 
is  stronger  in  America  than  anywhere  else  in  the  world,  and 
judges  are  only  men.  To  yield  r  little  may  be  prudent,  for  the 
tree  that  cannot  bend  to  the  blast  may  be  broken.  There  is, 
moreover,  this  ground  at  least  for  presuming  public  opinion  to 
be  right,  that  through  it  the  progressive  judgment  of  the  world 
is  expressed.  Of  course,  whenever  the  law  is  clear,  because  the 
words  of  the  Constitution  are  plain  or  the  cases  interpreting 
them  decisive  on  the  point  raised,  the  court  must  look  solely  to 
those  words  and  cases,  and  cannot  permit  any  other  considera- 
tion to  affect  its  mind.  But  when  the  terms  of  the  Constitution 
admit  of  more  than  one  construction,  and  when  previous  decisions 
have  left  the  true  construction  so  far  open  that  the  point  in 
question  may  be  deemed  new,  is  a  court  to  be  blamed  if  it  pre- 
fers the  construction  which  the  bulk  of  the  people  deem  suited 
to  the  needs  of  the  time?  A  court  is  sometimes  so  swayed 
consciously,  more  often  unconsciously,  because  the  pervasive 
sympathy  of  numbers  is  irresistible  even  by  elderly  lawyers. 
A  remarkable  example  is  furnished  by  the  decisions  (in  1876)  of 
the  Supreme  court  in  the  so-called  Granger  cases,  suits  iiivolving 
the  power  of  a  State  to  subject  railways  and  other  corporations 
or  persons  exorcising  what  are  called  "  public  trades  "  to  restric- 
tive legislation  without  making  pecuniary  compensation.^  I  do 
not  presume  to  doubt  the  correctness  of  these  decisions ;  but 
they  evidently  represent  a  different  view  of  the  sacredness  of 
private  rights  and  of  the  powers  of  a  legislature  from  that  enter- 
tained by  Chief-Justice  Marshall  and  his  contemporaries.  They 
reveal  that   current   of   opinion   which  now   runs  strongly  in 

*  See  Munn  v.  Illinois,  and  the  following  cases  in  94  U.S.  Rep.  193.  Tliis 
was  one  of  those  cases  in  which  the  court  felt  bound  to  regard  not  only  the  view 
which  it  took  itself  of  the  meaning  of  the  Constitution  but  that  which  a  legisla- 
ture might  reasonably  take. — See  Chapter  XXXIV.  post.  As  to  the  non-liability 
to  make  compensation  where  licences  for  the  sale  of  intoxicants  are  forbidden,  see 
Mugler  v.  Kansas,  decided  in  the  Supreme  court  of  the  United  States,  6th 
December  1887. 
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America  agiiiiist  what  arc  called  moiiupolies  and  the  powers  of 
incori)orated  companies. 

The  Supreme  court  has  changed  its  colour,  i.e.  its  temper  and 
tendericicn,  from  time  to  time,  according  to  the  political  ])roclivi- 
ties  of  the  men  who  composctl  it.  It  changes  very  slowh',  because 
the  vacancies  in  a  small  body  lia[)pen  rarely,  and  its  composition 
therefore  often  represents  the  predominance  of  a  past  and  not  of 
tlie  ])re.sently  ruling  party.  From  1789  down  till  the  death  of 
Chief-Justice  ]\Iarsliall  in  1835  its  tendency  was  to  the  extension 
of  tlie  powers  of  the  Federal  government,  and  therewith  of  its 
own  jurisdiction,  because  the  ruling  sjiirits  in  it  were  men  who 
belonged  to  the  old  Fedenilist  party,  though  that  party  fell  in 
1800,  and  disappeared  in  1814.  From  18o5  till  the  AVar  of 
►Secession  its  sym])athies  were  with  the  doctrines  of  the  Demo- 
cratic party.  \\'ithout  actually  ab;indoning  the  positions  of  the 
l)revious  period,  the  court,  during  these  years  when  Chief-Justice 
Taney  ])resi(led  over  it,  leant  against  any  furtlier  extension  of 
Federal  power  or  of  its  own  jurisdiction.  During  and  after  the 
war,  when  the  ascendency  of  the  Kepublican  party  had  begun  to 
change  the  composition  of  the  court,  a  third  period  opened. 
Centralizing  ideas  were  again  powerful :  the  vast  war  jiowers 
asserted  by  Congress  were  in  most  instances  supported  by  judi 
cial  decision,  the  rights  of  States  while  maintained  (as  in  the 
(granger  cases)  as  against  private  persons  or  bodies,  were  for  a 
time  regarded  with  less  favour  "whenever  they  seemed  to  conflict 
with  those  of  the  Federal  govenuuent.  In  none  of  these  three 
j)eriods  can  the  judges  be  charged  with  any  prostitution  of  their 
functions  to  piirty  purposes.  Their  action  llowed  naturally  from 
the  habits  of  thought  they  had  formed  before  their  accession  to 
the  bench,  and  from  the  sympathy  they  could  not  but  feel  with 
the  doctrines  on  whose  behalf  they  had  contended.  Even  on  the 
})roverbially  ui)right  and  impartial  bench  of  England  the  same 
tendencies  may  be  discerned.  There  are  constitutional  questions, 
and  questions  touching  what  may  be  called  the  i)olicy  of  the  law, 
which  would  be  decided  dillerently  by  one  English  judge  or  by 
another,  not  from  any  conscious  wish  to  favour  a  party  or  a  class, 
but  because  the  views  which  a  man  holds  as  a  citizen  cannot  fail 
to  colour  his  judgment  even  on  legal  points. 

The  Fathers  of  the  Constitution  studied  nothing  more  than  to 
secure  the  complete  independence  of  the  judiciary.  Tlie  Presi- 
dent was  not  permitted  to  remove  the  judges,  nor  Congress  to 
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diminish  their  salaries.  One  thing  only  was  oitlicr  forgotten  or 
deemed  undesirable,  because  highly  inconvenient,  to  determine, 
— the  number  of  judges  in  the  Supreme  court.  Here  was  a  weak 
point,  a  joint  in  the  court's  armour  through  which  a  weapon 
might  some  day  penetrate.  Congress  having  in  1801,  pursuant 
to  a  power  contained  in  the  Constitution,  established  sixteen 
Circuit  courts,  President  ^Ldams,  immediately  before  he  quitted 
office,  appointed  members  of  his  own  party  to  the  justiceships 
thus  sreated.  When  President  JelTcrson  came  in,  he  refused  to 
admit  the  validity  of  the  appointments  ;  and  the  newly  elected 
Congress,  which  Avas  in  sympathy  with  him,  abolished  the  Circuit 
courts  themselves,  since  it  could  find  no  other  means  of  ousting 
the  new  justices.  This  method  of  attack,  whose  constitutionality 
has  been  much  doubted,  cannot  be  used  against  the  Supreme 
coiu't,  because  that  tribunal  is  directly  created  by  the  Constitu- 
tion. But  as  the  Constitution  tlocs  not  prescribe  the  number 
of  justices,  a  statute  mny  increase  or  diminish  the  number  as 
Congress  thinks  fit.  In  186G,  when  Congress  was  in  fierce 
antagonism  to  President  Johnson,  and  desired  to  prevent  him 
from  a])pointing  any  judges,  it  reduced  the  number,  which  was 
then  ten,  by  a  statute  providing  that  no  vacancy  should  be  filled 
up  till  the  number  was  reduced  to  seven.  In  1869,  when  John- 
son had  been  succeeded  by  Grant,  the  number  was  raised  to  nine, 
and  the  legal  tender  decision  given  just  before  was  presently 
reversed  by  the  altered  court.  This  method  is  plaiidy  suscei)til)le 
of  further  and  possibly  dangerous  application.  Supjiose  a  Con- 
gress and  President  bent  on  doing  something  which  the  Supreme 
court  deems  contrary  to  the  Constitution.  They  pass  a  statute. 
A  case  arises  under  it.  The  court  on  the  hearing  of  the  case 
imanimously  declares  the  statute  to  be  null,  as  being  beyond  the 
powers  of  Congress.  Congress  forthA.ith  passes  and  the  President 
signs  another  statute  more  than  doubling  the  number  of  the  jus- 
tices. The  President  appoints  to  the  new  justiceships  men  who 
are  pledged  'jO  hold  the  former  statute  constitutional.  The 
Senate  confirms  his  appointments.  Another  case  raising  the 
validity  of  the  disputed  statute  is  brought  up  to  the  court.  The 
new  justices  outvote  the  old  ones  :  the  statute  is  held  valid  ;  the 
security  provided  for  the  protection  of  the  Constitution  is  gone 
like  a  morning  mist. 

What  prevents  such  assaults  on  the  fundamental  law — assaults 
Avhich,  however  immoral  in  substance,  would  be  perfectly  legal  in 
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form  1  Not  the  mechanism  of  government,  for  all  its  checks  have 
been  evaded.  Not  the  conscience  of  the  legislature  and  the  Pre- 
sident, for  heated  combatants  seldom  shrink  from  justifying  the 
means  by  the  end.  Nothing  but  the  fear  of  the  people,  whose 
broad  good  sense  and  attachment  to  the  great  principles  of  the 
Constitution  may  generally  be  relied  on  to  condemn  such  a  per- 
version of  its  forms.  Yet  if  excitement  has  risen  high  over  the 
country,  a  majority  of  the  people  may  acquiesce ;  and  then  it 
matters  little  whether  what  is  really  a  revolution  be  accomplished 
by  openly  violating  or  by  merely  distorting  the  forms  of  law.  To 
the  people  we  come  sooner  or  later :  it  is  upon  their  wisdom  and 
self-restraint  that  the  stability  of  the  most  cunningly  devised 
scheme  of  government  will  in  the  last  resort  depend. 
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CHAPTER  XXY 

COMPARISON   OF   THE  AMERICAN   AND   EUROPEAN   SYSTEMS 

The  relations  to  one  another  of  the  different  branches  of  the 
government  in  the  United  States  are  so  remarkable  and  so  full  of 
instruction  for  other  countries,  that  it  seems  desirable,  even  at 
the  risk  of  a  little  repetition,  to  show  by  a  comparison  with  the 
Cabinet  or  parliamentary  system  of  European  countries  how  this 
complex  American  machinery  actually  works. 

The  English  system  on  wbich  have  been  modelled,  of  course 
with  many  variations,  the  systems  of  France,  Belgium,  Holland, 
Italy,  Germany,  Hungary  (where,  however,  the  English  scheme 
has  been  compounded  with  an  ancient  and  very  interesting 
native-born  constitution),  Sweden,  Norway,  Denmark,^  Spain,  and 
Portugal,  as  well  as  the  constitutions  of  the  great  self-governing 
English  colonies  in  North  America  and  Australia — this  English 
system  places  at  the  head  of  the  state  a  person  in  whose  name  all 
executive  acts  are  done,  and  who  is  (except  in  France)  irrespon- 
sible and  irremovable.^  His  acts  are  done  by  the  advice  and  on 
the  responsibility  of  ministers  chosen  nominally  by  him,  but 
really  by  the  representatives  of  the  people — usually,  but  not 
necessarily,  from  among  the  members  of  the  legislature.  The  re- 
presentatives are,  therefore,  through  the  agents  whom  they  select, 
the  true  government  of  the  country.  When  the  representative 
assembly  ceases  to  trust  these  agents,  the  latter  resign,  and  a 
new  set  are  appointed.  Thus  the  executive  as  well  as  the  legis- 
lative power  really  belongs  to  the  majority  of  the  representative 
chamber,  though  in  appointing  agents,  an  expedient  which  its  size 
makes  needful,  it  is  forced  to  leave  in  the  hands  of  these  agents 

^  In  Denmark  constitutional  government  seems  still  to  subsist  in  theory, 
though  for  a  good  many  years  it  has  been  suspended  in  practice. 

^  In  the  British  colonies  the  governor  is  irremovable  by  the  colony,  and 
irresponsible  to  its  legislature,  though  responsible  to  and  removable  by  the  home 
government. 
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a  measure  of  discretion  sufficient  to  make  them  appear  distinct 
from  it,  and  sometimes  to  tempt  them  to  acts  which  their  masters 
disapprove.  As  the  legislature  is  thus  in  a  sense  executive,  so 
the  executive  government,  the  council  of  ministers  or  cabinet,  is 
in  so  far  legislative  that  the  initiation  of  measures  rests  very  largely 
with  them,  and  the  carrying  of  measures  through  the  Chamber 
demands  their  advocacy  and  counter  pressure  upon  the  majority 
of  the  representatives.  They  are  not  merely  executive  agents 
but  also  legislative  leaders.  One  may  say,  indeed,  that  the  legis- 
lative and  executive  functions  are  interwoven  as  closely  under 
this  system  as  under  absolute  monarchies,  such  as  Imperial 
Rome  or  modern  Russia;  and  the  fact  that  taxation,  while 
effected  by  means  of  legislation,  is  the  indispensable  engine  of 
administration,  shows  how  inseparable  are  these  two  apparently 
distinct  powers. 

Under  this  system  the  sovereignty  of  the  legislature  may  be 
more  or  less  complete.  It  is  most  complete  in  France ;  least 
complete  in  Germany  and  Prussia,  where  the  power  of  the  Em- 
peror and  King  is  great  and  not  declining.  But  in  all  these 
countries  not  only  are  the  legislature  and  executive  in  close  touch 
with  one  another,  but  they  settle  their  disputes  without  reference 
to  the  judiciary.  The  courts  of  law  cannot  be  invoked  by  the 
executive  against  the  legislature,  because  questions  involving  the 
validity  of  a  legislative  act  do  not  come  before  it,  since  the  legis- 
lature is  either  completely  sovereign,  as  in  England,  or  the  judge 
of  its  own  competence,  as  in  Belgium.  The  judiciary,  in  other 
words,  does  not  enter  into  the  consideration  of  the  political  part 
of  the  machinery  of  government. 

This  system  of  so-called  cabinet  government  seems  to  Europeans 
now,  who  observe  it  at  work  over  a  large  part  of  the  world,  an 
obvious  and  simple  system.  We  are  apt  to  forget  that  it  was 
never  seen  anywhere  till  the  English  developed  it  by  slow 
degrees,  and  that  it  is  a  very  delicate  system,  depending  on 
habits,  traditions,  and  understandings  which  are  not  easily  set 
forth  in  words,  much  less  transplanted  to  a  new  soil. 

We  are  also  prone  to  forget  how  very  recent  it  is.  People 
commonly  date  it  from  the  reign  of  King  William  the  Third ; 
but  it  worked  very  irregularly  till  the  Hanoverian  kings  came  fo 
the  throne,  and  even  then  it  at  first  worked  by  means  of  a 
monstrous  system  of  bribery  and  place-mongering.  In  the  days 
of  George  the  Third  the  personal  power  of  the  Crown  for   a 
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while  revived  and  corruption  declined.^  The  executive  head  of 
the  state  was,  during  the  latter  decades  of  the  century,  a  factor 
apart  from  his  ministers.  They  were  not  then,  as  now,  a  mere 
committee  of  Parliament  dependent  upon  Parliament,  but  rather 
a  compromise  between  the  king's  will  and  the  will  of  the  parlia- 
mentary majority.  They  deemed  and  declared  themselves  to 
owe  a  duty  to  the  king  conflicting  with,  sometimes  overriding, 
their  duty  to  Parliament.  Those  phrases  of  abasement  before 
the  Crown  which  when  now  employed  by  prime  ministers  amuse 
us  by  their  remoteness  from  the  realities  of  the  case,  then 
expressed  realities.  In  1787,  when  the  Constitutional  Conven- 
tion met  at  Philadelphia,  the  Cabinet  system  of  government  was 
in  England  still  immature.  It  was  so  immature  that  its  true 
nature  had  not  been  perceived.^  And  although  we  now  can  see 
that  the  tendency  was  really  towards  the  depression  of  the 
Crown  and  the  exaltation  of  Parliament,  men  might  well,  when 
they  compared  the  influence  of  George  III.  with  that  exercised 
by  George  I.,^  argue  in  the  terms  of  Dunning's  famous  resolu- 
tion, that  "  the  power  of  the  Crown  has  increased,  is  increasing, 
and  ought  to  be  diminished."  * 

^  Corruption  waa  possible,  because  the  House  of  Commons  did  not  look  for 
support  to  the  nation,  its  debates  were  scantily  reported,  it  had  little  sense  of 
responsibility.  An  active  king  was  therefore  able  to  assert  himself  against  it,  and 
to  form  a  party  in  it,  as  well  as  outside  of  it,  which  regarded  him  as  its  head. 
This  forced  the  Whigs  to  throw  themselves  upon  the  nation  at  large  ;  the  Tories 
did  the  same  ;  con-uption  withered  away  ;  and  as  Parliament  came  more  and 
more  under  the  watchful  eye  of  the  people,  and  responsible  to  it,  the  influence  of 
the  king  declined  and  vanished. 

^  Gouverneur  Morris,  however,  one  of  the  acutest  minds  in  the  Convention  of 
1787,  remarked  there,  "Our  President  will  be  the  British  (Prime)  Minister.  If 
Mr.  Fox  had  carried  his  India  Bill,  he  would  have  made  the  Minister  the  King 
in  form  almost  as  well  as  in  substance." — Elliot's  Debates,  i.  361. 

'  George  III.  had  the  advantage  of  being  a  national  king,  whereas  his  two 
predecessors  had  been  Germans  by  language  and  habits  as  well  as  by  blood.  His 
popularity  contributed  to  his  influence  in  politics.  Mrs.  Papendiek's  Diary  con- 
tains some  amushig  illustrations  of  the  exuberant  demonstrations  of  "  loyalty  " 
which  he  excited.  When  he  went  to  Weymouth  for  sea  -  bathing  after  his 
recovery  from  the  first  serious  attack  of  lunacy,  crowds  gathered  along  the 
'^bore,  and  bands  of  music  struck  up  "  God  save  the  King  "  when  he  ducked  his 
head  beneath  the  brine. 

*  It  is  not  easy  to  say  when  the  principle  of  the  absolute  dependence  of 
ministers  on  a  parliamentary  majority  without  regard  to  the  wishes  of  the  Crown 
passed  into  a  settled  doctrine.  (Needless  to  say  that  it  has  received  no  formally 
legal  recognition,  but  is  merely  usage. )  The  long  coincidence  during  the  dominance 
of  Pitt  and  his  Tory  successors  down  till  1827  of  the  wishes  and  interests  of  the 
Crown  with  those  of  the  parliamentary  majority  prevented  the  question  from 
arising  in  a  practical  shape.  Even  in  1827  Mr.  Canning  writes  to  J.  W.  Croker  :— 
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Tho  greatest  problem  that  free  j)eoi)les  have  to  solve  is  how 
to  enable  tho  citizens  at  large  to  conduct  or  control  the  executive 
business  of  the  state.  England  was  in  1787  the  only  nation  (tho 
cantons  of  Switzerland  were  so  small  as  scarcely  to  be  thought  of) 
that  had  solved  this  problem,  firstly,  by  the  development  of  a 
representative  system,  secondly,  by  giving  to  her  representatives 
a  large  authority  over  tho  executive.  Tho  Constitutional  Con- 
vention, therefore,  turned  its  eyes  to  her  when  it  sought  to  con- 
stitute a  free  government  for  the  new  nation  which  the  "  more 
perfect  union  "  of  the  States  was  calling  into  conscious  being. 

Very  few  of  the  members  of  the  Convention  had  been  in 
England  so  as  to  know  her  constitution,  such  as  it  then  was,  at 
first  hand.  Yet  there  Avere  three  sources  whence  light  fell  upon 
it,  and  for  that  light  they  were  grateful.  One  was  their  experi- 
ence in  dealing  with  the  mother  country  since  the  quarrel  began. 
They  saw  in  Britain  an  executive  largely  influenced  by  the  per- 
sonal volitions  of  the  king,  and  in  its  conduct  of  colonial  and 
foreign  aftairs  largely  detached  from  and  independent  of  Parlia- 
ment, since  it  was  able  to  take  tyrannical  steps  without  the  pre- 
vious knowledge  or  consent  of  Parliament,  and  able  afterwards 
to  defend  those  steps  by  alleging  a  necessity  whereof  Pprliaraent, 
wanting  confidential  information,  could  imperfectly  judge.  It 
was  in  these  colonial  and  foreign  affairs  that  the  power  of  the 
Crown  chiefly  lay  (as,  indeed,  to  this  day  the  authority  of  Par- 
liament over  the  executive  is  smaller  here  than  in  any  other  de- 
partment, because  secrecy  and  promptitude  are  more  essential), 
so  they  could  not  bo  expected  to  know  for  how  much  less  the 
king  counted  in  domestic  affairs.  Moreover,  there  was  be- 
lieved to  be  often  a  secret  junto  which  really  controlled  the 
ministry,  because  acting  in  concert  with  the  Cro^vn ;  and  the 
Crown  had  powerful  engines  at  its  disposal,  bribes  and  honours, 
pensions  and  places,  engines  irresistibl'^  by  the  average  virtue  of 
representatives  whose  words  and  votes  were  not  reported,  and 
nearly  half  of  whom  were  the  nominees  of  some  magnate.^ 

"  Am  I  to  understand,  then,  that  you  consider  the  King  [George  IV.]  as  com- 
pletely in  the  hands  of  the  Tory  aristocracy  as  his  father,  or  rather  as  George  I.I. 
was  in  the  hands  of  the  Wliigs  ?  If  so.  George  III.  reigned  and  Mr.  Pitt  (both 
father  and  son)  administered  the  Government  iu  vain.  I  have  a  better  opinion  of 
the  real  vigour  of  the  Crovvn  when  it  chooses  to  put  forth  its  own  streiigtli,  and  I 
am  not  without  some  reliance  on  the  body  of  the  people  "  ! — Crokcr  Correspondence, 
vol.  i.  p.  368. 

^  The  Crown  itself  had   pocket  borou!j;hs.     Hamilton   doubted  whether  the 
Biilisli  Constitution  could  be  worked  without  corruption. 
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The  second  source  was  the  legal  presentation  of  the  English 
Constitution  in  scientific  text-books,  and  particularly  in  Black- 
stone,  whose  famous  Commentaries,  first  published  in  1765  (their 
substance  having  been  delivered  as  professorial  lectures  at  Oxford 
in  1758  and  several  succeeding  years),  had  quickly  become  the 
standard  authority  on  the  subject  Now  Blackstone,  as  is 
natural  in  a  lawyer  who  looks  rather  to  the  strict  letter  of  the 
law  than  to  the  practice  which  had  grown  up  modifying  it, 
describes  the  royal  prerogative  in  terms  more  appropriate  to 
the  days  of  the  Stuarts  than  to  those  in  which  he  wrote,  and 
dwells  on  the  independence  of  the  executive,  while  also  declar- 
ing the  withholding  from  it  of  legislative  power  to  be  ossential 
to  freedom.^ 

The  third  source  was  the  view  of  the  English  Constitution 
given  by  the  political  philosophers  of  the  eighteenth  century, 
among  whom,  since  he  was  by  far  the  most  important,  we  need 
look  at  Montesquieu  alone. 

When  the  famous  treatise  on  The  Spirit  of  Lavs  appeared  in 
1748,  a  treatise  belonging  to  the  small  class  of  books  which  per- 
manently turn  the  course  of  human  thought,  and  which,  unlike 
St.  Augustine's  Citj/  of  God,  turned  it  immediately  instead  of 
having  to  wait  for  centuries  till  the  hour  of  its  power  arrived,  iz 
dwelt  upon  the  separation  of  the  executive,  legislative,  and 
judicial  powers  in  the  British  Constitution  as  the  most  remark- 
able feature  of  that  system.  Accustomed  to  see  the  tAvo  former 
powers,  and  to  some  extent  the  third  also,  exercised  by  or  under 
the  direct  control  of  the  French  monarch,  Montesquieu   attri- 

^  See  Blackstone,  Commentaries,  bk.  i.  chap.  ii. — "Whenever  the  power  of 
making  and  that  of  enforcing  the  laws  :"p.  united  together,  there  can  be  ro  public 
liberty.  .  .  .  Where  the  legislative  and  executive  authority  are  in  distinct  hands, 
the  former  will  take  care  not  to  entrust  the  latter  with  so  large  a  power  as  may 
tend  to  the  subversion  of  its  own  independence,  and  therewith  of  the  liberty  of 
the  subject.  .  .  .  The  Crown  cannot  of  itself  begin  any  alteration  in  the  present 
established  law  ;  but  it  may  approve  or  disapprove  of  the  alterations  suggested 
and  consented  to  by  the  two  Houses.  The  legislative,  therefore,  cannot  abridge 
the  executive  power  of  any  rights  which  it  now  has  by  law  without  its  own  con- 
sent." There  is  no  hint  here,  or  in  chap.  vii.  on  the  royal  prerogative,  that  the 
royal  power  of  disapproval  had  not  been  in  fact  exercised  for  some  ni'ty  years. 
Blackstone  does  not  <{uote  Montesquieu  for  the  particular  proposition  that  the 
powers  must  be  separated,  but  has  evidently  been  influenced  by  him.  A  little 
later  he  cites  a  famous  dictum,  "  The  President  Montesquieu,  though  I  tru.-t  too 
hastily,  presages  that  as  Rome,  Sparta,  and  Carthage  have  lost  their  liberty  and 
perished,  so  the  Constitution  of  England  will  in  time  lose  its  liberty — will  perish  : 
it  will  perish  whenever  the  legislative  power  shall  become  more  corrupt  than  the 
executive. " 
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buted  English  freedom  to  their  separation.^  The  King  of  Great 
Britain  then  possessed  a  larger  prerogative  than  he  has  now,  and 
as  even  then  it  seemed  on  paper  much  larger  than  it  really  was, 
it  was  natural  that  a  foreign  observer  should  underrate  the 
executive  character  of  the  British  Parliament  and  overrate  the 
executive  authority  of  the  monarch  as  a  person.  Now 
Montesquieu's  treatise  was  taken  by  the  thinkers  of  the  next 
generation  as  a  sort  of  Bible  of  political  philosophy.  Hamilton 
and  Madison,  the  two  earliest  exponents  of  the  American  Con- 
stitution they  had  done  so  much  to  create,  cite  it  in  the  Federalist 
much  as  the  schoolmen  cite  Aristotle,  that  is,  they  cite  it  as  an 
authority  which  everybody  will  recogni/o  to  be  binding;  and 
Madison  in  particular  constantly  refers  to  this  separation  of  the 
legislative,  executive,  and  judicial  powers  as  the  distinguishing 
note  of  a  free  government. 

These  views  of  the  British  Constitution  tallied  with  and  were 
strengthened  by  the  ideas  and  habits  formed  in  the  Americans 
by  their  experience  of  representative  government  in  the  colonies, 
ideas  and  habits  which  were  after  all  the  dominant  factor  in  the 
construction  of  their  political  system.  In  these  colonies  the 
executive  power  had  been  vested  either  in  a  governor  sent  from 
England  by  the  Crown,  or  in  certain  proprietors,  as  they  were 
called,  persons  to  whom  the  English  Crown  had  granted  heredi- 
tary rights  in  a  province.^  Along  with  these  authorities  there 
had  existed  representative  assemblies,  who  made  laws  and  voted 
money  for  the  purposes  of  their  respective  commonwealths. 
They  did  not  control  the  governor  because  his  commission  issued 
from  the  British  Crown,  and  he  was  responsible  thereto  and  not 
to  the  Colonial  Government.  A  governor  had  no  parliamentary 
cabinet,  but  only  officials  responsible  to  himself  and  the  Crown. 
His  veto  on  acts  of  the  colonial  legislature  was  frequently  used ; 
and  that  body,  with  no  means  of  controlling  his  conduct  other 
than  the  refusal  to  vote  money,  was  a  legislature  and  nothing 
more.  Thus  the  Americans  found  and  admired  in  their  colonial 
(or  State)  systems,  a  separation  of  the  legislative  from  the  exe- 
cutive branch,  more  complete  than  in  England,  because  in  the 
colonies  no  ministers  sat  in  the  legislature.     And  being  already 

^  Locke  had  already  remarked  {On  Civil  Government,  chap,  xiv.)  that  "  the 
legislative  and  executive  powers  are  in  distinct  hands  in  all  moderated  monarchies 
and  well-framed  governments." 

^  Maryland  under  Lord  Baltimore  is  the  familiar  example. 
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proud  of  their  freedom,  they  attributed  its  amplitude  chiefly  to 
this  cause. 

From  their  colonial  experience,  coupled  with  these  notions  of 
the  British  Constitution,  the  men  of  1787  drew  three  conclusions  : 
Firstly,  that  the  vesting  of  the  executive  and  the  legislative 
powers  in  different  hands  was  the  normal  and  natural  feature  of 
a  free  government.  Secondly,  that  the  power  of  the  executive 
was  dangerous  to  liberty,  and  must  be  kept  ^vithin  wtU-defined 
boundaries.  Thirdly,  that  in  order  to  check  the  head  of  the 
state  it  was  necessary  not  only  to  define  his  powers,  and  appoint 
him  for  a  limited  period,  but  also  to  destroy  his  opportunities  of 
influencing  the  legislature.  Conceiving  that  ministers,  as  named 
by  and  acting  under  the  orders  of  1  e  President,  would  be  his 
instruments  rather  than  faithful  representatives  of  the  people, 
they  resolved  to  prevent  them  from  holding  this  double  character, 
and  therefore  forbade  "any  person  holding  office  under  the 
United  States  "  to  be  a  member  of  either  House. ^  They  deemed 
that  in  this  way  they  had  rendered  their  legislature  pure,  in- 
dependent, vigilant,  the  servant  of  the  people,  the  foe  of  arbitrary 
power.  Omnipotent,  however,  the  framers  of  the  Constitution 
did  not  mean  to  make  it.  They  were  sensible  of  the  opposite 
dangers  which  might  flow  from  a  feeble  and  dependent  executive. 
The  proposal  made  in  the  first  draft  of  the  Constitution  that 
Congress  should  elect  the  President,  was  abandoned,  lest  he 
should  be  merely  its  creature  and  unable  to  check  it.  To 
strengthen  his  position,  and  prevent  intrigues  among  members  of 
Congress  for  this  supreme  office,  it  was  settled  that  the  people 
should  themselves,  through  certain  electors  appointed  for  the 
purpose,  choose  the  President.  By  giving  him  the  better  status 
of  a  popular,  though  indirect,  mandate,  he  became  independent 
of  Congress,  and  was  encouraged  to  use  his  veto,  which  a  mere 
nominee  of  Congress  might  have  hesitated  to  do.  Thus  it  was 
believed  in  1787  that  a  due  balance  had  been  arrived  at,  the 
independence  of  Congress  being  secured  on  the  one  side  and  the 
independence  of  the  President  on  the  other.  Each  power  hold- 
ing the  other  in  check,  the  people,  jealous  of  their  hardly-won 

^  In  1700  the  English  Act  of  Settlement  enacted  that  "no  person  who  has  an 
office  or  a  place  of  profit  under  the  King  shall  be  capable  of  serving  as  a  member 
of  the  House  of  Commons."  This  provision  never  took  effect,  having  been  re- 
pealed by  the  Act  4  Anne,  c.  8.  But  the  holding  of  the  great  majority  of  offices 
under  the  Crown  is -now,  by  statute,  a  disqualification  for  sitting  in  the  House  of 
Commons.     See  Anson,  Imio  and  Custom  of  the  Constitution,  vol.  i.  p.  174. 
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liberties,  "woukl  ho  courted  by  (.well,  and  safe  froni  the  encroach- 
ments of  either. 

There  was  of  course  the  risk  tliat  controversies  as  to  their 
respective  rights  and  powers  would  arise  between  these  two 
departments.  But  the  creation  of  a  court  entitled  to  ])lace  an 
authoritative  interpretation  upon  the  Constitution  in  which  the 
supremo  Avill  of  the  people  was  expressed,  provided  a  remedy 
available  in  many,  if  not  in  all,  of  such  eases,  and  a  security  for  the 
faithful  observance  of  the  Constitution  which  England  did  not,  and 
under  her  system  of  an  omni])otent  Parliament  could  not,  possess. 

"They  builded  better  than  they  knew."  They  divided  the 
legislature  from  the  executive  so  completely  as  to  make  each  not 
only  independent,  but  weak  even  in  its  own  proper  sphere.  The 
President  was  debarred  from  carrying  Congress  along  with  him, 
as  a  popular  prime  minister  may  carry  Parliament  in  England, 
to  cft'ect  some  sweeping  change.  Ho  is  fettered  in  foreign  ])olicy, 
and  in  appointments,  by  the  concurrent  rights  of  the  Senate. 
He  is  forbidden  to  appeal  at  a  crisis  from  Congress  to  the  country. 
Nevertheless  his  office  retains  a  measure  of  solid  independence 
in  the  fact  that  the  nation  regards  him  as  a  direct  representative 
and  embodiment  of  its  majesty,  while  the  circumstance  that  he 
holds  office  for  four  years  only  makes  it  possible  for  him  to  do 
acts  of  power  during  those  four  years  which  would  excite  alarm 
from  a  permanent  sovereign.  Entrenched  behind  the  ramparts 
of  a  rigid  Constitution,  he  has  retained  rights  of  which  his 
prototype  the  English  king  has  been  gradually  stripped.  Con- 
gress on  the  otner  hand  was  weakened,  as  compared  with  the 
British  Parliament  in  which  one  House  has  become  dominant, 
by  its  division  into  two  co-equal  houses,  whose  disagreement 
paralyses  legislative  action.  And  it  lost  that  direct  control  over 
the  executive  which  the  presence  of  ministers  in  the  legislature, 
and  their  dependence  upon  a  majority  of  the  popular  House, 
give  to  the  Parliaments  of  Britain  and  her  colonics.  It  has 
diverged  -widely  from  the  English  original  which  it  seemed  likely, 
with  only  a  slight  difFerence,  to  reproduce. 

The  British  House  of  Commons  has  grown  to  the  stature  of  a 
supreme  executive  as  well  as  legislative  council,  acting  not  only 
by  its  properly  legislative  power,  but  through  its  right  to  dis- 
place ministers  by  a  resolution  of  want  of  confidence,  and  to 
compel  the  sovereign  to  employ  such  servants  .as  it  approves. 
Congress  remains  a  pure  legislature,  unable  to  displace  a  minister 
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unable  to  cliooso  the  agents  by  whom  its  laws  are  to  1)0  carried 
out,  and  having  hitherto  faileil  to  develop  that  internal  organiza- 
tion whicli  a  large  assem])ly  needs  in  order  to  frame  and  success- 
fully pursue  definite  schemes  of  policy.  Nevertheless,  so  far- 
reaching  is  the  power  of  legislation,  Congress  has  encroached, 
and  may  encroach  still  farther,  upon  the  sphere  of  the  executive. 
It  encroaches  not  merely  with  a  conscious  purpose,  but  because 
the  law  of  its  being  has  forced  it  to  create  in  its  committees 
bodies  whose  expansion  necessarily  presses  on  the  executive. 
It  encroaches  because  it  is  restless,  unwearied,  always  drawn  by 
the  progress  of  events  into  new  fields  of  labour. 

These  observations  may  suffice  to  show  why  the  Fathers  of 
the  Constitution  did  not  adopt  the  English  parliamentary  or 
Cabinet  system.  They  could  not  adopt  it  because  they  did  not 
know  of  its  existence.  They  did  not  know  of  it  because  it  was 
still  immature,  because  Engh'shmen  themselves  had  not  under- 
stood it,  because  the  recognized  authorities  did  not  mention  it.^ 
There  is  not  a  word  in  Blackstone,  much  less  in  Montesquieu,  as 
to  the  duty  of  ministers  to  resign  at  the  bidding  of  the  House 
of  Commons,  nor  anything  to  indicate  that  the  whole  life  of  the 
House  of  Commons  v/as  destined  to  centre  in  the  leadership 
of  ministers.  AVhether  the  Fathers  would  Lave  imitated  the 
cabinet  system  had  it  been  proposed  to  them  as  a  model  may  be 
doubted.  They  would  probably  have  thought  that  the  creation 
of  a  frarie  of  government  so  unified,  so  strong,  so  capable  of 
swiftly  and  irresistibly  accomplishing  the  purposes  of  a  transitory 
majority  as  we  now  perceive  it  to  be,  might  prove  dangerous  to 
those  liberties  of  the  several  States,  as  well  as  of  individual 
citizens,  which  filled  the  whole  background  of  their  landscape. 
But  as  the  idea  never  presented  itself,  we  cannot  say  that  it  was 
rejected,  nor  cite  the  course  they  took  as  an  expression  of  their 
judgment  against  the  system  under  which  England  and  her 
colonies  have  so  far  prospered. 

^  Roger  Sherman  saw  the  importance  of  the  English  Cabinet,  though  he 
looked  on  it  as  a  mere  engine  in  the  Crown's  hands,  "  The  nation,"  he  observed, 
in  the  Convention  of  1787,  "is  in  fact  governed  by  the  Cabinet  council,  who  are 
the  creatures  of  the  Crown.  The  consent  of  Parliament  is  necessary  to  cive 
sanction  to  their  measures,  and  this  they  easily  obtain  by  the  influence  of  the 
Crown  in  appointing  to  all  offices  of  honour  and  profit."  It  must  be  remembered 
that  the  House  of  Lords  was  far  more  powerful  in  1787  than  it  is  now,  not  only 
as  a  branch  of  the  legislature,  but  in  respect  of  the  boroughs  owned  by  the 
leading  peers  :  and  therefore  the  dependence  of  the  ministry  on  the  House  of 
Commons  was  a  less  prominent  feature  of  the  Constitution  than  it  is  now. 
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That  system  could  not  bo  dccmccl  to  have  reached  its  maturity 
till  the  power  of  the  peojjle  at  large  had  been  established  by  the 
Reform  Act  of  18.'J2.  For  its  essence  resides  in  the  delicate 
equipoise  it  creates  between  the  three  powers,  the  ministry,  the 
House  of  Commons,  and  the  people.  The  House  is  strong,  bo- 
cause  it  can  call  the  ministry  to  account  for  every  act,  and  can, 
by  refusing  supplies,  compel  their  resignation.  The  ministry 
are  not  defenceless,  because  they  can  dissolve  Parliament,  and 
ask  the  people  to  judge  between  it  and  them.  Parliament,  when 
it  displaces  a  ministry,  does  not  strike  at  executive  authority  :  it 
merely  changes  its  agents.  The  ministry,  when  they  dissolve 
Parliament,  do  not  attack  Parliament  as  an  institution :  they 
recognize  the  supremacy  of  the  body  in  asking  the  country  to 
change  the  individuals  who  compose  it.  Both  the  House  of 
Commons  and  the  ministry  act  and  move  in  the  full  view  of  the 
people,  who  sit  as  arbiters,  prepared  to  judge  in  any  controversy 
that  may  arise  The  House  is  in  touch  ^vith  the  people,  because 
every  member  must  watch  the  lights  and  shadows  of  sentiment 
which  play  over  his  own  constituency.  The  ministry  are  in 
touch  with  the  people,  because  they  are  not  only  themselves 
representatives,  but  are  heads  of  a  great  party,  sensitive  to  its 
feelings,  forced  to  weigh  the  effect  of  every  act  they  do  upon  the 
confidence  which  their  party  places  in  them.  The  only  con- 
juncture which  this  system  of  '*  checks  and  balances  "  does  not 
provide  for  is  that  of  a  ministry  supported  by  a  parliamentary 
majority  pursuing  a  policy  which  was  not  presented  to  the 
people  at  the  last  general  election,  and  of  which  the  bulk  of  the 
people  in  fact  disapprove.^  This  is  a  real  danger,  yet  one  which 
can  seldom  last  long  enough  to  work  grave  mischief,  for  the 
organs  of  public  opinion  are  now  so  potent,  and  the  opportunities 
for  its  expression  so  numerous,  that  the  anger  of  a  popular 
majority,  perhaps  even  of  a  very  strong  minority,  is  almost 
certain  to  alarm  both  the  ministry  and  the  House,  and  to  arrest 
them  in  their  course.  ^ 

^  The  recent  leailing  case  on  this  subject  is  that  of  Lord  Beaconsfield's 
Government  from  1876  till  1880.  It  followed,  during  the  years  1877  and  1878, 
a  foreign  policy  which  the  bulk  of  the  electors  apparently  disapproved  (though 
some  persons  hold  that  there  was  not  a  disapproving  majority  in  the  country  till 
1879),  but  which  Parliament  sanctioned  by  large  majorities.  But  the  vehement 
popular  agitation  of  1876-78  seems  to  have  had  the  eli'ect  of  considerably  modify- 
ing the  policy  of  the  ministry,  though  it  could  not  wholly  change  its  direction. 

2  "  The  dangers  arising  from  a  party  spirit  in  Parliament  exceeding  that  of 
the  nation,  and  of  a  selfishness  in  Parliament  contradicting  the  true  interest  of 
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The  drawback  to  this  system  of  exquisite  equipoise  is  the 
liability  of  its  equilibrium  r.o  bo  frequently  disturbed,  each  dis- 
turbance involving  either  a  change  of  government,  with  immense 
temporary  inconvenience  to  the  departments,  or  a  general  elec- 
tion, with  immense  expenditure  of  money  and  trouble  in  the 
country.  It  is  a  system  whose  successful  working  presupposes 
the  existence  of  two  great  parties  and  no  more,  parties  each 
strong  enough  to  restrain  the  violence  of  the  other,  yet  one  of 
them  steadily  preponderant  in  any  given  House  of  Commons, 
Where  a  third,  perhaps  a  fourth,  party  appears,  the  conditions 
are  changed.  The  scales  of  Parliament  oscillate  as  the  weight 
of  this  detached  group  is  thrown  on  one  side  or  the  other ;  dis- 
solutions become  more  frequent,  and  even  dissolutions  may  fail 
to  restore  stability.  The  recent  history  of  the  French  Republic 
shows  the  difficulties  of  working  a  Chamber  composed  of  groups  : 
nor  is  the  same  source  of  difficulty  unknown  in  England. 

It  is  worth  while  to  compare  the  form  which  a  constitutional 
struggle  takes  under  the  Cabinet  system  and  under  that  of 
America. 

In  England,  if  the  executive  ministry  displeases  the  House  of 
Commons,  the  House  passes  an  adverse  vote.  The  ministry  have 
their  choice  to  resign  or  to  dissolve  Parliament.  If  they  resign, 
a  new  ministry  is  appointed  from  the  party  which  has  proved 
itself  strongest  in  the  House  of  Commons ;  and  co-operation 
being  restored  between  the  legislature  and  the  executive,  public 
business  proceeds.  If,  on  the  other  hand,  the  ministry  dissolve 
Parliament,  a  new  Parliament  is  sent  up  which,  if  favourable  to 
the  existing  cabinet,  keeps  them  in  office,  if  unfavourable, 
dismisses  them  forthwith.^  Accord  is  in  either  case  restored. 
Should  the  difference  arise  between  the  House  of  ^.ords  and  a 

the  nation,  are  not  great  dangers  in  a  country  where  the  mind  of  the  nation  is 
steadily  political,  and  where  its  control  over  its  representatives  is  constant.  A 
steady  opposition  to  a  formed  public  opinion  is  hardly  possible  in  our  House  of 
Commons,  so  incessant  is  the  national  attention  to  politics,  and  so  keen  the  fear 
in  the  mind  of  each  member  that  he  may  lose  his  valued  seat." — Walter  Bagehot, 
English  Constitution,  p.  241.  These  remarks  of  the  most  acute  of  English  political 
writers  are  even  more  true  now  than  they  were  in  1872. 

^  Recent  instances,  dating  from  Mr.  Disraeli's  resignation  in  December  1868, 
when  the  results  of  the  election  of  that  year  were  ascertained,  have  established  the 
usage  that  a  ministry  quits  office,  without  waiting  to  be  turned  out,  when  they 
know  that  the  election  has  gone  against  them.  Mr.  Gladstone  resigned  forthwith 
after  the  General  Elections  of  1874  and  1886,  Lord  Beaconsfield  after  that  of 
1880.  The  usage,  however,  is  not  yet  a  rule  of  the  Constitution  though  it  seems 
on  the  way  to  become  one. 
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ministry  supporltul  by  the  Honso  of  C\>niin(>iis,  and  the  fornior 
persist  in  n'jot'tinjj;  a  bill  which  tho  Conunons  stMul  n\\  i\ 
(iissohition  is  tho  constitutional  nMnodv  ;  and  if  tho  ni>\vlv  I'lcctod 
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In  America  a  dispute  between  tho  President  aiid  (\mi;ross 
may  ari-^o  over  an  exeeutivo  act.  ov  o\cv  a  bill.  If  over  an 
oxocutivo  act,  an  appointment  or  a.  treaty,  ouo  branch  of  Con- 
UTOss,  the  Senate,  can  check  the  rresident,  that  is,  can  prevent  him 
from  doimi;  what  ho  wishes,  but  ca"..i(^t  make  him  y\o  what  they 
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If  over  a  bill  which  tho  President  has  returned  to  C 
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i:;ross  unsigned,  tho  two  Houses  can,  by  a  tv  thinls  majiM'ity, 
pass  it  over  his  veto,  ami  so  end  \ho  quarrel  ;  thouuh  tho  cairy- 
in«x  out  of  tho  bill  in  its  (^>tails  nuist  bo  left  to  him  and  his 
ministers,  whoso  dislike  of  it  may  render  tluMu  unwilliui^  and 
ther»>fore  unsuitable  agents.  Should  there  not  bo  a  two-thirds 
majority,  tho  bill  drops  ;  ami  howov.^'*  important  tho  question 
may  h\  lunvever  essential  to  tho  coinitry  some  ]>rompt  dealiui:; 
with  it,  either  in  tho  seus(»  di^sir-cd  by  tho  majority  of  Congress 
or  in  that  ])referred  by  the  !*resident,  nothing  can  be  done  till  tho 
current  term  of  Coiigross  oxjiire-.  The  matter  is  tluMi  remitted 
to  tho  peo]ile.  If  the  President  has  still  two  more  yoaivs  in 
oflice,  tho  people  may  signify  their  approval  of  his  policy  by 
electing  a  IKniso  in  ]H>Iiti(al  agreenuMit  with  him,  or  disaiiprovo 
it  by  TM'l(H'ting  a  hostile  House.  If  tho  oltH-tion  of  a  new 
President  coincides  with  that  of  the  now  House,  tl 
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a  second  means  })rovid(>d  of  exjnvssing  their  judgment.  They 
may  choose  not  only  a  House  of  tho  same  or  an  opjiosito  eom- 
]>lexion  to  the  last,  but  a  President  of  tho  same  or  an  opposite 
complexion.      .Vnyliow  they  can  now  establish  acconl  bet  ween 
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one  house  of  Coultoss  aiul  tin'  cxccnliviv'  The  Sonuto,  h(nv(>\iM-, 
may  still  ivmain  opposed  to  tlu>  i'rt'sidoiit,  ami  may  not  ho 
hvou'j:}\{  into  liarniony  with  him  until  a  sutlicitMit  timo  has  clapsod 
for  tho  maj*n'ity  in  it  to  lu>  «'haiii;i'il  by  tlu>  ihoico  of  new  stMiati)is 
by  the  Stato  li\uislatui"i>s.  This  is  a  slower  motlunl  than  that  of 
r>ritain.  It  may  fail  in  a  crisis  nt'cdini;'  immcdiatt^  action  ;  but  it 
;»scaj>i's  the  dauucr  of  a  luu'ried  and  perhaps  irrt'voeable  dei-ision. 
'I'hero  exists  bet\v<>eu  Miiuland  and  tln>  I'nited  States  a 
dilVereuee  whii'h  is  full  of  interest.  In  Mnuland  the  leL:;islative 
braueh  has  become  supreme,  ai\d  it  is  considered  by  MuulishnnMi 
a  uuM'ii  in  their  system  that  the  practical  t>xt'cutive  of  the  country 
is  directly  responsible  to  the  House  of  C\uumous.  in  the  I  nited 
Slates,  lu»wever,  not  only  in  the  uatitmal  <;(>vernmeiU,  but  in  eveiT 
one  oi  the  States,  the  exactly  oppusiie  tht'ory  is  prot'ciMJed  upon-  - 
that  the  executive  sh(>uld  be  wholly  invh'j)endeut  of  the  h\<;islative 
branch.  AnuM'icans  understand  that  this  scluMue  involves  a  loss 
of  power  anil  t'lliciency,  InU  they  belitne  that  it  makes  i;ivatly 
(ov  safety  in  a  popular  uovernuuMit.  They  expiH-t  the  executive 
and  the  legislature  to  work  ti\i;i>ther  as  well  as  tlu\v  can,  and 
public  oi)inior.  does  usually  comjud  a  ilei;re(>  i^f  co uperatiiMi  and 
etiicieucy  which  ])erhaps  coidtl  not  be  expected  theoretically.  It 
is  an  iutiM'cstiiii;'  connueutary  on  the  temleucies  of  democratic 
government,  that  in  Anu>rica  reliance  is  comiui:;  to  bo  })laced 
uu>re  and  nunc,  in  the  natii»n,  in  the  St:>.te,  and  in  the  city,  u]H>n 
the  veto  of  the  Mxecutive  as  a  protection  to  the  ct>nnuuuity 
against  the  legislative^  branch.  Weak  I'Accutives  freipu'utly  th> 
harm,  but  a  strong  Kxecutive  has  rarely  abused  popular  cou- 
lideiu'e.  On  the  other  hand,  instances  where  the  Executive,  by  the 
use  of  his  veto  power,  has  arrested  n\ischiefsdue  to  the  action  of  t!u^ 
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Americans  to  believe  tliat  the  day  is  not  far  distant  when  iji 
Kngland  some  sort  of  veto  pi^wer,  or  other  constitutional  safe- 
guard, must   be  interjtosetl  to  ]irotect   the  peojile  against  their 


Pari 


lament. 


'  It  is  o(  I'lMivso  jHi-^.siblo  tliat  tlii>  I'l'iijilo  iii;iy  v\ccl  at  llu<  .•iiiiiio  liim>  h 
ru'siiK'iit  lu'loii.niui;  to  oiu>  party  and  a  llniiso  tho  inajoiity  wIu'ivdI' lu'lougs  to 
tlio  otluT  ]v\rty.  'riiis  liappi'iu'd  in  lS7t>.  when,  liowcvi'v,  tlic  I'li'sidcntial  cli-ction 
was  ilis]niti'd.  It  is  riMnioivil  possihlo  liy  tlio  fact  tliat  tlio  Pn'sidcnt.  is  ohrtod  on 
a  (litVoront  plan  tVoin  tho  llonso.  tlio  .sniallor  States  haviiiir  rrlativoly  nunv  \voij;ht 
in  a  prosidontial  oK'otion,  and  tho  ]>iosidi>ntial  olootois  luing  now  i-hoson,  in  oaoh 
Stato  by  "jTO'.ioral  tii'kot,"  not  in  districts. 

'^  Soo  Nolo  to  (."liaptcr  \.\XV.  at  tho  end  of  this  volunio. 
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While  some  bid  England  borrow  from  her  daughter,  other 
Americans  conceive  that  the  separation  of  the  legislature  from 
the  executive  has  been  carried  too  far  in  the  United  States,  and 
suggest  that  it  would  be  an  improvement  if  the  ministers  of  the 
President  were  permitted  to  appear  in  both  Houses  of  Congress 
to  answer  questions,  perhaps  even  to  join  in  debate.  I  have  no 
space  to  discuss  the  merits  of  this  proposal,  but  must  observe 
that  it  might  lead  to  changes  more  extensive  than  its  advocates 
seem  to  contemplate.  The  more  the  President's  ministers  come 
into  contact  with  Congress,  the  more  difficult  will  it  be  to  main- 
tain the  independence  of  Congress  which  he  and  they  now 
possess.  When  not  long  ago  the  Norwegian  Stor  Thing  forced 
the  King  of  Sweden  and  Norway  to  consent  to  his  ministers 
appearing  in  that  legislature,  the  king,  perceiving  the  import  of 
the  concession,  resolved  to  choose  in  future  ministers  in  accord  with 
the  party  holding  a  majority  in  the  Stor  Thing.  It  is  hard  to 
sa  ,  when  one  begins  to  make  alterations  in  an  old  house,  how 
far  one  will  be  led  on  in  rebuilding,  and  I  doubt  whether  this 
change  in  the  present  American  system,  possibly  in  itself  desirable, 
might  not  be  found  to  involve  a  reconstruction  large  enough  to 
put  a  new  face  upon  several  parts  of  that  system. 

In  the  history  of  the  United  States  there  have  been  four 
serious  conflicts  between  the  legislature  and  the  executive.  The 
first  was  that  between  President  Jackson  and  Congress.  It 
ended  in  Jackson's  favour,  for  he  got  his  way  ;  but  he  prevailed 
because  during  the  time  when  both  Houses  were  against  him,  his 
opponents  had  not  a  >  o-thirds  majority.  In  the  latter  part  of 
the  struggle  the  (re-elected)  House  was  with  him ;  and  before  he 
had  quitted  office  his  friends  obtained  a  majority  in  the  always- 
changing  Senate.  But  his  success  was  not  so  much  the  success 
of  the  executive  office  as  of  a  particular  President  popular  with 
the  masses.  The  second  contest,  which  was  between  President 
Tyler  and  both  Houses  of  Congress,  was  a  drawn  battle,  because 
the  majority  in  the  Houses  fell  short  of  two-thirds.  In  the  third, 
between  President  Johnson  and  Congress,  Congress  prevailed ; 
the  enemies  of  the  President  having,  owing  to  the  disfranchise- 
ment of  most  Southern  States,  an  overpowering  majority  in  both 
Houses,  and  by  that  majority  carrying  over  his  veto  a  series  of 
Acts  so  peremptory  that  even  his  reluctance  to  obey  them  could 
not  destroy,  though  it  sometimes  marred,  their  efficiency.  It 
the  fourth  case,  referred  to  in  a  previous  chapter,  the  victory 
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remained  with  the  President,  because  the  Congressional  majority 
against  him  was  slender.  But  a  presidential  victory  is  usually  a 
negative  victory.  It  consists  not  in  his  getting  what  he  wants, 
but  in  his  preventing  Congress  from  getting  what  it  wants  ^  The 
practical  result  of  the  American  arrangements  thus  comes  to  be 
that  when  one  party  possesses  a  large  majority  in  Congress  it  can 
overpower  the  President,  taking  from  him  all  but  a  few  strictly 
reserved  functions,  such  as  those  of  pardoning,  of  making  pro- 
motions in  the  army  and  navy,  and  of  negotiating  (not  of  con- 
cluding treaties,  for  these  require  the  assent  of  the  Senate)  with 
foreign  states.  Where  parties  are  pretty  equally  divided,  i.e.  when 
the  majority  is  one  way  in  the  Senate,  the  other  way  in  the  House, 
or  when  there  is  only  a  small  majority  against  the  President  in 
both  Houses,  the  President  is  in  so  far  free  that  new  fetters 
cannot  be  laid  upon  him  ;  but  he  must  move  under  those  Avhich 
previous  legislation  has  imposed,  and  can  take  no  step  for  which 
new  legislation  is  needed. 

It  is  another  and  a  remarkable  consequence  of  the  absence  of 
cabinet  government  in  America,  that  there  is  also  no  party 
government  in  the  European  sense.  Party  government  in 
France,  Italy,  and  England  means,  that  one  set  of  men,  united, 
or  professing  to  be  united,  by  holding  one  set  of  opinions,  have 
obtained  control  of  the  whole  machinery  of  government,  and  are 
working  it  in  conformity  with  those  opinions.  Their  majority 
in  the  country  is  represented  by  a  majority  in  the  legislature, 
and  to  this  majority  the  ministry  of  necessity  belongs.  The 
ministry  is  the  supreme  committee  of  the  party,  and  controls  all 
the  foreign  as  well  as  domestic  affairs  of  the  nation,  because  the 
majority  is  deemed  to  be  the  nation.  It  is  otherwise  in  America. 
Men  do,  no  doubt,  talk  of  one  party  as  being  "  in  power,"  meaning 
thereby  the  party  to  which  the  then  President  belongs.  But  they 
do  so  because  that  party  enjoys  the  spoils  of  office,  in  which  to  so 
many  politicians  the  value  of  power  consists.  They  do  so  also 
because  in  the  early  days  the  party  which  prevailed  in  the  legis- 
lative usually  prevailed  also  in  the  executive  department,  and 
because  the  presidential  election  was,  and  still  is,  the  main  struggle 
which  proclaimed  the  predominance  of  one  or  other  party.^ 

^  In  the  famous  case  of  President  Jackson's  removal  of  the  governmenc  deposits 
of  money  from  the  United  States  Bank,  the  President  did  accomplish  his  object. 
But  this  was  a  very  exceptional  case,  because  one  which  hod  remained  within  the 
executive  discretion  of  the  President  since  no  statute  had  happened  to  provide  for  it. 

2  The  history  of  the  Republic  divides  itself  in  the  mind  of  most  Americans 
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But  the  Americans,  when  they  speak  of  the  administration 
party  as  the  party  in  power,  have,  in  borrowing  an  English 
phrase,  applied  it  to  utterly  difibrent  iacts.  Their  "  party  in 
power "  need  have  no  "  power "  beyond  that  of  securing  places 
for  its  adherents.  It  may  be  in  a  minority  in  one  House  of 
Congress,  in  which  event  it  accomplishes  nothing,  but  can  at 
most  merely  arrest  adverse  legislation,  or  in  a  small  ruinority  in 
both  Houses  of  Congress,  in  which  event  it  must  submit  to  see 
many  things  done  which  it  dislikes.  And  if  its  enemies  control 
the  Senate,  even  its  executive  arm  is  paralysed.  Thoup;h  party 
feeling  has  generally  been  stronger  in  America  than  in  England, 
and  even  now  covers  a  larger  proportion  of  the  voters,  and 
enforces  a  stricter  discipline,  party  government  is  distinctly 
weaker. 

Those  who  lament  the  violence  of  European  factions  may 
fancy  America  an  Elysium  where  legislation  is  just  and  reason- 
able, because  free  from  bias,  where  pure  and  enlarged  views  of 
national  interest  override  the  selfish  designs  of  politicians.  It 
would  be  nearer  the  truth  to  say  that  the  absence  of  party 
control  operates  chiefly  to  make  laws  less  consistent,  and  to  pre- 
vent extended  schemes  of  policy  from  being  framed,  because  the 
chance  of  giving  continuous  eft'ect  to  them  is  small.  The  natural 
history  of  the  party  system  belongs  to  a  later  part  of  this  book. 
I  will  only  here  observe  that,  while  this  system  is  complete  and 
well  compacted  in  every  other  respect,  the  Constitution  has 
denied  to  it  some  of  the  means  which  European  methods  afford 
of  acting  through  both  the  legislature  and  the  executive  at  once 
on  the  direct  and  daily  government  of  the  country. 

We  are  now  in  a  position  to  sum  up  the  practical  results  of 
the  system  which  purports  to  separate  Congress  from,  the  execu- 
tive, instead  of  uniting  them  as  they  are  united  under  a  cabinet 
government.  I  say  "  purports  to  separate,"  because  it  is  plain 
that  the  separation,  significant  as  it  is,  is  less  complete  than 
current  language  imports,  or  than  the  Fathers  of  the  Constitu- 
tion would  seem  to  have  intended.  The  necessary  coherence  of 
the  two  powers  baffled  them.     These  results  are  five : — 

The  President  and  his  ministers  have  no  initiative  in  CongTess, 

into  a  succession  of  Presidents  and  Administrations,  just  as  old-lashioned  historians 
divided  the  history  of  England  by  the  leipns  of  kings,  a  tolerable  way  of  reckon- 
ing in  the  days  of  Edward  the  Third  and  Richard  the  Second,  when  the  personal 
gifts  of  the  sovereign  were  a  chief  factor  in  affairs,  but  absurd  in  the  days  of 
George  the  Fourth  and  William  the  Fourth. 
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little   iniiuence    over    Congi'ess,   except  what   they   caii 
exert  upon  individual  members,  through  the  bestowal  of 
patronage. 
Congress  has,   together  with  unlimited   powers  of  inquiry, 
imperfect   powers    of   control   over    the    administrative 
departments. 
The  nation  does  not  always  know  how  or  where  to  fix  re- 
sponsibility for  misfeasance  or  neglect.     The  person  and 
bodies  concerned  in  making  and  executing  the  laws  are 
so  related  to  one  another  that  each  can  generally  shift 
the  burden  of  blame  on  some  one  else,  and  no  one  acts 
under  the  full  sense  of  direct  accountability. 
There  is  a  loss  of  force  by  friction — i.e.  part  of  the  energy, 
force,  and  time  of  the  men  and  bodies  that  make  up  the 
government  is  dissipated  in  struggles  with  one  another. 
This  belongs  to  all  free  governments,  because  all  free 
governments  rely  upon  checks,      But  the  more   checks, 
the  more  friction. 
There  is  a  risk  that  executive  vigour  and  promptitude  may 

be  found  wanting  at  critical  moments. 
We  may  include  these  defects  in  one  general  expression. 
Thcjre  is  in  the  American  government,  considered  as  a  whole,  a 
want  of  unity.  Its  branches  are  unconnected ;  their  efforts  are 
not  directed  to  one  aim,  do  not  produce  one  harmonious  result. 
The  sailors,  the  helmsman,  the  engineer,  do  not  seem  to  have  one 
purpose  or  obey  one  will,  so  that  instead  of  making  steady  way  the 
vessel  may  pursue  a  devious  or  zigzag  course,  and  sometimes 
merely  turn  round  and  round  in  the  water.  The  more  closely  any 
one  watches  from  year  to  year  the  history  of  free  governments,  and 
himself  swims  in  the  deep-eddying  time  current,  the  more  does 
he  feel  that  current's  force,  so  that  human  foresight  and  purpose 
seem  to  count  for  little,  and  ministers  and  parliaments  to  be 
swept  along  they  know  not  whither  by  some  overmastering 
fate  or  overruling  providence.  But  this  feeling  is  stronger  in 
America  than  in  Europe,  because  in  America  such  poAvers  as 
exist  act  with  little  concert  and  resign  themselves  to  a  conscious 
impotence.  Clouds  arise,  blot  out  the  sun  overhead,  and  burst 
in  a  tempest ;  the  tempest  passes,  and  loaves  the  blue  above 
bright  as  before,  but  at  the  same  moment  other  clouds  are 
already  beginning  to  peer  over  the  horizon.  Parties  are  formed 
and  dissolved,  compromises  are  settled  and  assailed  and  violated, 
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wars  break  out  and  are  fought  through  and  forgotten,  new 
problems  begin  to  show  themselves,  and  the  civil  powers,  Presi- 
dents, and  Cabinets,  and  State  governments,  and  Houses  of 
Congress,  seem  to  have  as  little  to  do  with  all  these  changes,  as 
little  ability  to  foresee  or  avert  or  resist  them,  as  the  farmer,  who 
sees  approaching  the  tornado  which  will  uproot  his  crop,  has 
power  to  stay  its  devastating  course. 

A  President  can  do  little,  for  he  does  not  lead  either  Congress 
or  the  nation.  Congress  cannot  guide  or  stimulate  the  President, 
nor  replace  him  by  a  man  fitter  for  the  emergency.  The  Cabinet 
neither  receive  a  policy  from  Congress  nor  give  one  to  it.  Each 
power  in  the  state  goes  its  own  way,  or  wastes  precious  moments 
in  discussing  which  way  it  shall  go,  and  that  which  comes  to 
pass  sf  3ms  to  be  a  result  not  of  the  action  of  the  legal  organs  of 
the  state,  but  of  some  larger  force  which  at  one  time  uses  their 
discord  as  its  means,  at  another  neglects  them  altogether.  This 
at  least  is  the  impression  which  the  history  of  the  greatest 
problem  and  greatest  struggle  that  America  has  seen,  the  struggle 
of  the  slaveholders  against  the  Free  Soil  and  Union  party,  cul- 
minating in  the  war  of  the  rebellion,  makes  upon  one  who  look- 
ing back  on  its  events  sees  them  all  as  parts  of  one  drama.  The 
carefully  devised  machinery  of  the  Constitution  did  little  to  solve 
that  problem  or  avert  that  struggle.  The  nation  asserted  itself 
at  last,  but  not  till  this  machinery  had  failed  to  furnish  a  peace- 
ful means  of  trying  the  real  strength  of  the  parties,  so  as  to 
give  the  victory  to  one  or  to  settle  a  compromise  between  them. 

Not  wholly  dissimilar  was  the  course  of  events  in  the  first 
years  of  the  French  Revolution.  The  Constitution  framed  by 
the  National  Assembly  in  1791  so  limited  the  functions  and 
authority  of  each  power  in  the  state  that  no  one  person,  no  one 
body,  was  capable  of  leading  either  the  nation  or  the  legislature, 
or  of  framing  and  maintaining  a  constructive  policy.  Things 
were  left  to  take  their  own  course.  The  boat  drifted  to  the 
rapids,  and  the  rapids  hurried  her  over  the  precipice.^ 

This  want  of  unity  is  painfully  felt  in  a  crisis.  When  a 
sudden  crisis  comes  upon  a  free  state,  the  executive  needs  two 
things,  a  large  command  of  money  and  powers  in  excess  of  those 


^  This  Constitution  of  1791  was  framed  under  the  same  Idea  of  the  need  for 
separating  the  exficutive  and  legislative  departments  which  prevailed  at  Philadel- 
phia in  1787.  For  want  of  a  legitimate  supreme  power,  power  at  last  fell  into 
the  hands  of  the  Committee  of  Public  Safety,  and  afterwards  of  the  Directory. 
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allowed  at  ordinary  times.  Under  the  European  system  the 
duty  of  meeting  such  a  crisis  is  felt  to  devolve  as  much  on  the 
representative  Chamber  as  on  the  ministers  who  are  its  agents. 
The  Chamber  is  therefore  at  once  appealed  to  for  supplies,  and 
for  such  legislation  as  the  occasion  demands.  When  these  have 
been  given,  the  ministry  moves  on  with  the  weight  of  the  people 
behind  it ;  and  as  it  is  accustomed  to  work  at  all  times  with  the 
Chamber,  and  the  Chamber  with  it,  the  piston  plays  smoothly 
and  quickly  in  the  cylinder.  In  America  the  President  has  at 
ordinary  times  little  to  do  with  Congress,  while  Congress  is 
unaccustomed  to  deal  with  executive  questions.  Its  machinery, 
and  especially  the  absence  of  ministerial  leaders  and  consequent 
want  of  organization,  unfit  it  for  promptly  confronting  practical 
troubles.  It  is  apt  to  be  sparing  of  supplies,  and  of  that  confi- 
dence which  doubles  the  value  of  supplies.  Jealousies  of  the 
executive,  which  are  proper  in  quiet  times  and  natural  towards 
those  with  whom  Congress  has  little  direct  intercourse,  may  now 
be  perilous,  yet  how  is  Congress  to  trust  persons  not  members 
of  it"^  own  body  nor  directly  amenable  to  its  control  ?  When 
dangers  thicken  the  only  device  may  be  the  Koman  one  of  a 
temporary  dictatorship.  Something  like  this  happened  in  the 
War  of  Secession,  for  the  powers  then  conferred  upon  President 
Lincoln,  or  exercised  without  congressional  censure  by  him,  were 
almost  as  much  in  excess  of  those  enjoyed  under  the  ordinary 
law  as  the  authority  of  a  Roman  dictator  exceeded  that  of  a 
Roman  consul.^  Fortunately  the  habits  of  legality,  which  lie 
deep  in  the  American  as  they  did  in  the  Roman  people,  re- 
asserted themselves  after  the  war  was  over,  as  they  were  wont 
to  do  at  Rome  in  her  earlier  and  better  days.  When  the  squall 
had  passed  the  ship  righted,  and  she  has  pursued  her  subsequent 
course  on  as  even  a  keel  as  before. 

The  defects  of  the  tools  are  the  glory  of  the  workman.     The 
more  completely  self-acting  is  the  machine,  the  smaller  is  the 

1  There  is  a  story  tbat  President  Lincoln  said  to  Salmon  P.  Chase,  his  secre- 
tary of  the  treasury,  in  the  early  days  of  the  war  :  "  These  rebels  are  violating 
the  Constitution  to  destroy  the  Union.  I  will  violate  the  Constitution  if  necessary 
to  save  the  Union  ;  and  I  suspect,  Chase,  that  our  Constitution  is  going  to  have 
a  rough  time  of  it  before  we  get  done  with  this  row."  Mr.  Hay,  however,  the 
distinguished  biographer  of  Lincoln,  to  whom  I  have  applied  for  information, 
doubts  the  authenticity  of  the  anecdote,  as  does  also  Mr.  Robert  T.  Lincoln. 
President  Lincoln  usually  argued  that  his  use  of  extraordinary  powers  was  pro- 
vided for  in  the  Constitution.  See,  however,  the  passage  in  his  so-called  Hodges 
Letter,  quoted  in  a  note  to  Chapter  XXXIV. 
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intelligence  needed  to  work  it ;  the  more  liable  it  is  to  derange- 
ment, so  much  greater  must  be  the  skill  and  care  applied  by  one 
who  tends  it.  The  English  Constitution,  which  we  admire  as  a 
masterpiece  of  delicate  equipoises  and  complicated  mechanism, 
would  anywhere  but  in  England  be  full  of  difficulties  and  dangers. 
It  stands  and  prospers  in  virtue  of  the  traditions  that  still  live 
among  English  statesmen  and  the  reverence  that  has  ruled 
English  citizens.  It  works  by  a  body  of  understandings  which 
no  writer  can  formulate,  and  of  habits  which  centuries  have  been 
needed  to  instil.  So  the  American  people  have  a  practical 
aptitude  for  politics,  a  clearness  of  vision  and  capacity  for  self- 
control  never  equalled  by  any  other  nation.  In  1861  they 
brushed  aside  their  darling  legalities,  allowed  the  executive  to 
exert  novel  powers,  passed  lightly  laws  whose  constitutionality 
remains  doubtful,  raised  an  enormous  army,  and  contracted  a 
prodigious  debt.  Romans  could  not  have  been  more  energetic 
in  their  sense  of  civic  duty,  nor  more  trustful  to  their  magistrates. 
When  the  emergency  had  passed  away  the  torrent  which  had 
overspread  the  plain  fell  back  at  once  into  its  safe  and  well-worn 
channel.  The  reign  of  1*  tity  returned  ;  and  only  four  years 
after  the  power  of  the  executive  had  reached  its  highest  point  in 
the  hands  of  President  Lincoln,  it  was  reduced  to  its  lowest 
point  in  those  of  President  Johnson.  Such  a  people  cun  vork 
any  Constitution.  The  danger  for  theni  i!3  that  this  reliance  on 
their  skill  and  their  star  may  make  them  heedless  of  the  faults 
of  their  political  machinery,  slow  to  devise  improvements  which 
are  best  applied  in  quiet  times. 


CHAPTER  XXVI 


GENERAL   OBSERVATIONS   ON   THE  FRAJIE   OF   NATIONAL 

GOVERNMENT 

The  account  which  has  been  so  far  given  of  the  working  of  the 
American  Government  has  been  necessarily  an  account  rather  of 
its  mechanism  than  of  its  spiiit.  Tts  practical  character,  its  tem- 
per and  colour,  so  to  speak,  largely  depend  on  the  party  system 
by  which  it  is  worked,  and  on  what  may  be  called  the  political 
habits  of  the  people.  These  %vill  be  described  in  later  chapters. 
Here,  however,  before  quitting  the  study  of  the  constitutional 
organs  of  government,  it  is  Avell  to  sum  up  the  criticisms  we  have 
been  led  to  make,  and  to  add  a  few  remarks,  for  which  no  fitting 
place  could  be  found  in  preceding  chapters,  on  the  general 
features  of  the  national  government. 

I.  No  part  of  the  Constitution  cost  its  framers  so  much 
time  and  trouble  as  the  method  of  choosing  the  President. 
They  saw  the  evils  of  a  popular  vote.  They  saw  also  the 
objections  to  placing  in  the  hands  of  Congress  the  election 
of  a  person  whose  chief  duty  it  was  to  hold  Congress  in  check. 
The  plan  of  having  him  selected  by  judicious  persons,  specially 
chosen  by  the  people  for  that  purpose,  seemed  to  meet  both 
difficulties,  and  was  therefore  recommended  with  confidence.  The 
result  has,  however,  so  completely  falsified  these  expectations 
that  it  is  hard  to  comprehend  how  they  came  to  be  entertained. 
The  presidential  electors  are  mere  cyphers,  who  vote,  as  a  matter 
of  course,  for  the  candidate  of  the  party  which  names  them ;  and 
the  President  is  practically  chosen  by  the  people  at  large.  The 
only  importance  which  the  elaborate  machinery  provided  in  the 
Constitution  retains,  is  that  it  prevents  a  simple  popular  vote  in 
which  the  majority  of  the  nation  should  prevail,  and  makes  the 
issue  of  the  election  turn  on  the  voting  in  certain  "  pivotal " 
States. 
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II.  The  choice  of  the  President,  by  what  is  now  practically  a 
simultaneous  popular  vote,  not  only  involves  once  in  every  four 
years  a  tremendous  expenditure  of  enerj,'y,  time,  and  money,  but 
induces  of  necessity  a  crisis  which,  if  it  happens  to  coincide  •with 
any  passion  powerfully  agitating  the  people,  may  be  dangerous 
to  the  commonwealth. 

III.  There  is  always  a  risk  that  the  result  of  a  presidential 
election  may  be  doubtful  or  disputed  on  the  ground  of  error, 
fraud,  or  violence.  When  such  a  case  arises,  the  difficulty  of 
finding  an  authority  competent  to  deal  with  it,  and  likely  to  be 
trusted,  is  extreme.  Moreover,  the  question  may  not  be  settled 
until  the  pre-existing  executive  has,  by  effluxion  of  time,  ceased 
to  have  a  right  to  the  obedience  of  the  citizens.  The  experience 
of  the  election  of  1876  illustrates  these  dangers.  Such  a  risk  of 
interregna  is  incidental  to  all  systems,  monarchic  or  republican, 
which  make  the  executive  head  elective,  as  witness  the  Romano- 
Germanic  Empire  of  the  i\Iiddle  Ages,  and  the  Papacy.  But  it 
is  more  serious  where  he  is  elected  by  the  people  than  where,  as 
in  France  or  Switzerland,  he  is  chosen  by  the  Chambers.  ^ 

IV.  The  change  of  the  higher  executive  officers,  and  of  many 
of  the  lower  executive  officers  also,  which  usually  takes  place  once 
in  four  years,  gives  a  jerk  to  the  machinery,  and  causes  a  discon- 
tinuity of  policy,  unless,  of  course,  the  President  has  served  only 
one  term,  and  is  re-elected.  Moreover,  there  is  generally  a  loss 
either  of  respoi>sibility  or  of  efficiency  in  the  executive  chief 
magistrate  during  the  last  part  of  his  term.  An  outgoing  Presi- 
dent may  possibly  be  a  reckless  President,  because  he  has  little 
to  lose  by  misconduct,  little  to  hope  from  good  conduct.  He  may 
therefore  abuse  his  patronage,  or  gratify  his  whims  with  impun- 
ity. But  more  often  he  is  a  weak  President.  ^  He  has  little 
influence  with  Congress,  because  his  patronage  will  soon  come  to 
an  end,  little  hold  on  the  people,  who  are  already  speculating  on 

^  In  Switzerland  the  Federal  Council  of  seven  are  elected  by  the  two  Cham- 
bers, and  then  elect  one  of  their  own  number  to  be  their  President,  and  therewith 
also  President  of  the  Confederation  (Constit.  of  1874,  art.  98).  In  some  British 
colonies  it  has  been  provided  that,  in  case  of  the  absence  or  death  or  incapacity 
of  the  Governor,  the  Cliief  Justice  shall  act  as  Governor.  In  India  the  senior 
member  of  Council  acts  in  similar  cases  for  the  Viceroy. 

^  A  British  House  of  Commons  in  the  last  few  months  before  its  impending 
dissolution  usually  presents  the  same  alternations  of  recklessness  (generally  taking 
the  form  of  electioneering  bids  to  powerful  sections  of  opinion  in  the  country)  and 
feebleness  which  shrinks  from  entering  on  any  large  scheme  of  policy,  or  giving 
any  important  decision.   This  was  marked  in  the  latter  part  of  the  session  of  1885. 
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the  policy  of  his  successor.  His  secretary  of  state  cannot  treat 
boldly  Avith  foreign  powers,  who  perceive  that  ho  has  a  diminished 
influence  in  the  Senate,  and  know  that  the  next  secretary  may 
have  different  views. 

The  above  considerations  suggest  the  inquiry  whether  the 
United  States,  which  no  doubt  needed  a  President  in  1789  to 
typify  the  then  created  political  unity  of  the  nation,  might  not 
now  dispense  with  one.  This  question,  however,  has  never  been 
raised  in  a  practical  form  in  America,  where  the  people  approve 
the  office,  though  dissatisfied  with  the  method  of  choice.^ 

The  strength  and  worth  of  the  office  reside  in  its  independence 
of  Congress  and  direct  responsibility  to  the  people.  Americans 
condemn  any  plan  under  which,  as  lately  befell  in  France,  the 
legislature  can  drive  a  President  from  power  and  itself  proceed 
to  choose  a  new  one. 

V.  The  Vice-President's  office  is  ill -conceived.  His  only 
ordinary  function  is  to  act  as  Chairman  of  the  Senate,  but  as  he 
does  not  appoint  the  Committees  of  that  House,  and  has  not  even 
a  vote  (except  a  casting  vote)  in  it,  this  function  is  of  little 
moment.  If,  however,  the  President  dies,  or  becomes  incapable 
of  acting,  or  is  removed  from  office,  the  Vice-President  succeeds 
to  the  Presidency.  What  is  the  result?  The  place  being  in 
itself  unimportant,  the  choice  of  a  candidate  for  it  excites  little 
interest,  and  is  chiefly  used  by  the  party  managers  as  a  means  of 
conciliating  a  section  of  their  party.  It  becomes  what  is  called 
"  a  complimentary  nomination."  The  man  elected  Vice-President 
is  therefore  never  a  man  in  the  front  rank.  But  when  the  Presi- 
dent dies  during  his  term  of  office,  which  has  happened  to  four 
out  of  the  seventeen  Presidents,  this  second-class  man  steps  into 
a  great  place  for  which  he  was  never  intended.  Sometimes,  as 
in  the  case  of  Mr.  Arthur,  he  fills  the  place  respectably.  Some- 
times, as  in  that  of  Andrew  Johnson,  he  throws  the  country  into 
confusion.  2 

He  is  aut  nullus  aut  Ccesar. 

VI.  The  defects  in  the  structure  and  working  of  Congress,  and 
in  its  relations  to  the  executive,  have  been  so  fully  dwelt  on 

^  The  question  of  replacing  the  President  by  a  ministerial  council  is  rarely  dis- 
cussed in  America.     It  has  recently  been  mooted  in  France. 

■^  Mr.  James  G.  Blaine  observes  that  a  Vice-President  having  honour  but  no 
power  is  usually  the  malcontent  centre  of  disappointed  and  discontented  men,  as 
the  heir-presumptive  to  the  throne  is  apt  to  be  in  monarchies. — Tioenty  Years  in 
Congress,  vol.  ii.  p.  57. 
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jilrcady  that  it  is  enough  to  refer  summarily  to  them.  They 
arc — 

The  discontiiuiity  of  Congressional  policy. 

The  want  of  adequate  eontrol  over  ofKcials. 

The  want  of  opportunities  for  the  executive  to  influence  the 
legislature.^ 

The  want  of  any  authority  charged  to  secure  the  passing  of 
such  legislation  as  the  cowPtiy  needs. 

The  frequency  of  disputes  between  three  co-ordinate  powers, 
the  President,  the  Senate,  and  the  House. 

The  maintenance  of  a  continuous  policy  is  a  difficulty  in  all 
popular  governments.  In  the  United  States  it  is  specially  so, 
because — 

The  executive  head  and  his  ministers  are  necessarily  (unless  when 
a  President  is  re-elected)  changed  once  every  four  years. 

One  House  of  Congress  is  changed  every  two  years. 

Neither  House  recognizes  permanent  leaders. 

No  accord  need  exist  between  Congress  and  the  executive. 

There  is  (as  already  explained)  no  such  thing  as  a  party  in 
power,  in  the  European  sense  of  the  term.  The  Americans  use 
it  to  denote  the  party  to  which  the  President  belongs.  But  this 
party  may  be  in  a  minority  in  one  or  both  Houses  of  Congress, 
in  which  case  it  cannot  do  anything  which  requires  fresh  legisla- 
tion,— may  be  in  a  minority  in  the  Senate,  in  which  case  it  can 
take  no  executive  act  of  importance. 

There  is  no  true  leadership  in  political  action,  because  the 
most  prominent  man  has  no  recognized  party  authority.  Con- 
gress was  not  elected  to  support  him.  He  cannot  threaten  dis- 
obedient followers  with  a  dissolution  of  Parliament  like  an  English 
prime  minister.  He  has  not  even  the  French  president's  right 
of  dissolving  the  House  with  the  consent  of  the  Senate. 

There  is  often  no  general  and  continuous  cabinet  policy,  be- 
cause the  cabinet  has  no  authority  over  Congress,  may  perhaps 
have  no  influence  with  it. 

^  It  is  remarked  by  Mr.  Horac  White  {Fortnightly  Review,  1879)  that  the 
quality  of  the  President's  cabinet  suffers  by  the  exclusion  of  ministers  from  Con- 
gress, because  if  they  had  to  hold  their  own  and  defend  their  master's  policy  in 
the  House,  the  President  would  be  driven  to  select  able  men  instead  of,  as  has 
sometimes  happened,  his  own  personal  friends.  This  is  true  ;  though  Europeans 
may  answer  that  under  the  English  system  it  sometimes  happens  tliat  men  are 
placed  in  great  administrative  office  only  because  they  are  able  speakers,  and  per- 
sons of  higher  administrative  gifts  passed  over  because  they  have  not  a  seat  in 
Parliament  or  are  unready  in  debate. 
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There  is  no  general  or  continuous  legislative  policy,  because 
the  legislature,  having  no  recognized  leaders,  and  no  one  guiding 
committee,  acts  through  a  largo  number  of  committees,  inde- 
pendent of  one  another,  and  seldom  able  to  bring  their  measures 
to  XL  -turity.  What  continuity  exists  is  due  to  the  general 
acceptance  of  a  few  broad  maxinis,  such  as  that  of  non-interven- 
tion in  the  alfairs  of  the  Old  World,  and  to  the  fact  that  a  largo 
nation  does  not  frequently  or  lightly  change  its  views  upon  lead- 
ing principles.  In  minor  matters  of  legislation  and  administration 
there  is  little  settled  policy.  The  Houses  trifle  with  questions, 
take  them  up  in  one  session  and  drop  them  the  next,  seem  in- 
sensible to  the  duty  of  completing  work  once  begun.  It  is  no 
one's  business  to  press  this  duty  on  them. 

There  is  no  security  that  Congress  will  attend  to  such  minor 
defects  in  the  administrative  system  of  the  country  as  may  need 
a  statute  to  correct  them.  In  Europe  the  daily  experience  of  the 
administrative  departments  discloses  small  faults  or  omissions  in 
the  law  which  involve  needless  trouble  to  officials,  needless  cost 
to  the  treasury,  needless  injustice  to  classes  of  the  people.  Some- 
times for  their  own  sakes,  sometimes  from  that  desire  to  see 
things  well  done  which  is  the  life  breath  of  a  good  public  servant, 
the  permanent  officials  call  the  attention  of  their  parliamentary 
chief,  the  minister,  to  the  defective  state  of  the  law,  and  submit 
to  him  the  draft  of  a  bill  to  amend  it.  He  brings  in  this  bill, 
and  if  it  involves  no  matter  of  political  controversy  (which 
it  rarely  does),  he  gets  it  passed.^  As  an  American  mini- 
ster does  not  sit  in  Congress,  and  has  no  means  of  getting  any- 
thing he  proposes  attended  to  there,  it  is  a  mere  chance  if  such 
amending  statutes  as  these  are  introduced  or  pass  into  law. 

These  defects  are  ail  reducible  to  two.  There  is  an  excessive 
friction  in  the  American  system,  a  waste  of  force  in  the  strife  of 
various  bodies  and  persons  created  to  check  and  balance  one 
another.  There  is  a  want  of  executive  unity,  and  therefore  a 
possible  want  of  executive  vigour.  Power  is  so  much  subdivided 
that  it  is  hard  at  a  given  moment  to  concentrate  it  for  prompt 
and  effective  action.  In  fact,  this  happens  only  when  a  distinct 
majority  of  the  people  are  so  clearly  of  one  mind  that  the  several 

^  This  remark  applies  rather  to  France,  Germany,  aud  Italy,  than  to  England, 
because  of  late  years  the  rules  of  the  English  House  of  Commons  have  enabled  a 
single  private  member  so  to  retard  as  usually  to  defeat  any  measure  which  the 
Goveroment  does  not  put  forth  its  full  strength  to  carry. 
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('(MM'iliii;»to   orpnis   oi   u;i>\ tM'iuuont    oWy   this  majority,   luntiui; 
thi'ir  iMVorts  to  stMvo  ils  will. 

\"ll.  riu>  n'btiims  of  \\\o  pooplo  io  tlio  l(>j;islaturt>  :iro  fur 
fnnn  piMt't'rl.  rho>^»»  n>l:ilious  iwo  in  ovorv  five  toimlrv  so  muoh 
tho  most  ivliiunl  and  lit'liiato,  as  woli  :»s  sit  rniii'h  tho  most  im 
portant  part,  of  tho  whol;*  soIumuo  am!  tli^iMrino  o{  u;ovonunoiit, 
that  wo  mU8t  not  cxpoii  to  tind  porfootion  anvwhoro.  l^nt  com 
parinj:;  AmtM-ic-v  with  lu'oat  Hrifain  frmn  IS.S'J  to  lSSr>.  for  it  is 
still  tt>o  soon  to  judgo  tho  ooiuiititm  of  thin;.:s  oroarod  by  tho 
Koforin  Ai'tvS  of  that  yoar,  tiu»  worUini:;  of  tho  ri^prosontativo 
systom  ill  Amorioa  sooms  somowhat  inforiitr. 

Thoro  aro  four  ossontiaKs  to  iho  oxooUonoo  of  a  roprosont^Uivo 
svsttMU  : 

That  tho  ropros(Mitativos  shall  bo  oluvson  fn^n  annMii:;  tho  b(<st 
mo!i   of   tho   country,   and.   if   possiblo.   from   its  natural 
loadors. 
Tliat   thoy  shall  bo  strictly  and  palpably  rospiM>sil)lo  to  thoir 

oonstituouts  for  thoir  spooolios  and  voti's. 
That   tht\v  shall  havo  oourauo  onomrh   to  ii'sist  a  'uomontary 
impulso  of  thoir  oiMisliiuonts  whii-h  tlu\v  think  nu'schiov 
ous,    i.r.    shall     bo    roprosontativos     rathor     than    uioro 
»loli><;atos. 
'I'hat    tlu>y    iuilividually.  .-lud  iho  Chamber  thoy  form,  shall 
havi^  :i  roth^x   action   on   tho  pot^j^lo.  i.r.   that  whih^  thoy 
diM'ivo  autlu>rity  from  tho  pooj^K'.  thoy  shall  aU-vi  ^ivo  tho 
pooplo  tho  bonotit   of  tho  oxporionoo  tlu\v  aocpiin'  in  tiio 
("■jiambor.    as    wi'll   as    o{    tho    superior    kuowlodi.';o    aiul 
oa{>iUMty  thoy  may  bo  prosiuuod  to  possoss. 
AuuM*i("ans  thn-lart'.  ami  no  doubt  oiM'rootly.  that  of  thoso  f»>ur 
roquisitos,  tho  tirst.  thir«l.  and  fimrth  aro  not   attai'od  in   thoir 
oouutrv.      l\MiLrrossnuMi   ar(>   not   chosou   (vow   amomr   tho   bost 
oitizons.     Thoy  mostly  docm  thomsolvos  moro  di'lojr.itos.     Thoy 
ilo  not  protond  to  load  tho  pooplo,  luMup;  indood  sohlom  spooially 
qualitioil  \o  {\o  so. 

l>ut  one  also  loarns  in  Ann<rii'a  that  tho  second  rtMpu'sito.  ro- 
sponsibility,  is  not  fidly  roaii.iHl.  This  :<ooms  siu-prisin;:;  in  a 
ilonuH'ratio  ooiuitry,  and  indood  almost  inoonsistont  with  that 
oouooption  of  tho  ri^pri^sontativo  as  a  doloi?ito,  which  is  supposed, 
perhaps  ornMioously,  to  bo  characteristic  of  douuu'racios.  Still 
tho  fact  is  there.  Ono  cause,  on  which  1  havo  alroadv  dwelt,  is 
to  bo  found  in  tho  comunttoo  svslom.      Auothor  is  tho  want  of 
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ori?mi70(i  loatliMsliip  in  OiMij^ross.  An  Knciisli  uumhIum's  to 
sponsibilily  usu:»lly  t;iUos  tlic  forn»  of  liis  Ixmiii;  IxmuuI  to  .suj^nort. 
t!u>  loadiM'  of  his  p;irlv  on  all  iniporlaiit  ilivisions.  In  .Vnu'iioa, 
this  ohlii-ation  atlarhos  onlv  when  tho  party  l>as  "  <rono  into 
I'aiuMis."  an»l  tlioro  n'soht'ti  n|>on  its  ronist>.  Sooinnj  that  tho 
nuMuhiM'  in'oil  not  ohoy  tlif  U^acitT,  tht>  loader  cannot  ho  hold  nv 
sjUMisihlo  for  tilt'  action  ol  tiio  rank  and  lilo.  As  a  thin!  oansi» 
>vi'  may  uoio  tho  faot,  tlial  owing  to  tho  rostriotod  ciunitottMioo  of 
(.'on^ross  many  of  tlio  «]nostit)ns  whioh  chiolly  intorost.  tho  votor 
do  not.  oomo  hoforo  Congross  at  all,  so  tliat.  its  proooiuiings  aro 
nvit  f»illo>vod  with  tliat  oloso  and  keen  attention  \vhioh  tho  dohati^s 
and  diyisions  of  Miwi^poan  (Miamhors  oxoito. 

Ouo  may  say  in  gonoral  that  tlm  rooii>rooal  action  and  roaction 
hot\yoon  tho  oloctora  and  (\inLrross,  what  is  commonly  calhul  tho 
"  touch  "  of  tho  ju'opio  with  thoir  agents,  ia  not  siitViciontiy  closo, 
(|nicU.and  «iolicato.  l;o|iro.^i  ntatiyos  onglit  io  giyo  light  and  holding 
to  tho  people,  jnst  as  tho  people  giyo  siimnlns  and  momentnm  to 
their  r(*pres(>iitaliyos.  This  iucid(>ntal  nuM'it  of  tho  parliametJtary 
system  is  among  its  greatest  merits.  Hnt  in  Amoric;'.  tho  action 
oi  \\\o  yoier  fails  io  Ii'U  npon  Congress,  lie  votes  for  a  candidate 
of  his  invn  party,  hnt  ho  does  not  convey  to  that  caiulidato  an 
in.pnl  0  towards  the  carrying  i>f  particular  moasnres,  hecati.so  tho 
canilidato  when  in  Congress  .vill  ho  practically  nnal»h<  to  promote 
those  moasnres,  unless  ho  h;ipi>ens  to  lu'  placed  t>n  tho  committee 
to  which  they  aro  roferr«Hl.  Hence  tlu>  citi/.tMi,  when  ho  casts 
his  ballot,  can  seldom  feel  thai  \\o  is  advancing  any  measure  t)r 
policy,  oxcojit  the  vague  and  giMUM'al  polii-y  indicated  in  his  party 
platform.  We  is  viiting  for  a  party,  hut  he  does  not.  know  what 
iho  party  will  kU\  an<!  for  a  man,  hut  a  man  whom  chance  may 
deprive'  of  the  opportunity  of  advocating  the  measures  ho  cares 
most  for. 

Coinersely,  Congress  does  uoi   guide  and  illumina.tt>  its  con 
stiluents.      It    is   amorphous,  and   has'  little  initiative.      It   does 
iuit  focus  the  ligiit  »>f  the  nation,  docs  no!  warm  its  imagination, 
dot's  n«)t  dramati.-.t'  principles  in  the  deeds  and  characters  o(  n\en.' 
This  hapi>ens  hecauso.  in   ordinary  times,  it.  hu-ks  great  leaders, 

'  As  an  illnslralioi^  ol'  tlu'  want  o(  llu'  iliaiualii"  «'Kiiii  lit  in  i 'oiiirii'ss.  1  nia\ 
nii-ntien  thai  sonu'  at  toast  o(  tlic  iiarliann'iitary  ili'l'atin;;  smictii's  in  llu'  Amciii-aii 
I olU\v;i's  (I'liUogi's  tor  women  inihiiU'il)  takv  tor  iIicm'  nioili'l  not  ciilicr  lliiiis(<  of 
C'oni^ross  luit  tl\o  Hi'itish  House  ol"  ("onunons.  tlu>  stutlonts  oomlni  tiiiv;  tlu-ir  do- 
liatos  (imlor  tlio  nanu's  of  iiroinincut  inoinliois  of  tliat,  assi'niMv.  Tlu'V  say  tlnit 
llioy  do  lliiH  luvaiiso  Congress  Im.s  no  Ministry  luid  no  lomlers  of  tlu'  Oj'jiosition. 
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and  the  most  obvious  cause  why  it  lacks  them,  is  its  disconnection 
from  the  executive.  As  it  is  often  devoid  of  such  men,  so  neither 
does  the  country  habitually  come  to  it  to  look  for  them.  In  the 
old  days,  neither  Hamilton,  nor  Jeftcrson,  nor  John  Adams,  in 
our  own  time,  neither  Stanton,  nor  Grant,  nor  Tilden,  nor  Cleve- 
land, ever  sat  in  Congress.  Lincoln  sat  for  two  years  only,  and 
owed  little  of  his  subsequent  eminence  to  his  career  thero. 

VIII.  The  independence  of  the  judiciary,  due  to  its  holding 
for  life,  has  been  a  conspicuous  merit  of  the  Federal  system,  as 
compared  with  the  popular  election  and  short  terms  of  judges 
in  most  of  the  States.  Yet  even  the  Federal  judiciary  is  not 
secure  from  the  attacks  of  the  two  other  powers,  if  combined. 
For  the  legislature  may  by  statute  increase  the  number  of  Federal 
justices,  increase  it  to  any  extent,  since  the  Constitution  leaves 
the  number  undetermined,  and  the  President  may  appoint  per- 
sons whom  he  knows  to  be  actuated  by  a  particular  political  bias, 
perhaps  even  prepared  to  decide  specific  questions  in  a  particular 
sense.  Thus  he  and  Congress  together  may,  if  not  afraid  of 
popular  displeasure,  obtain  such  a  judicial  determination  of  any 
constitutional  question  as  they  join  in  desiring,  even  althou;^h 
that  question  has  been  heretofore  dift'ercntly  decided  by  the 
Supreme  court.  The  only  safeguard  is  in  the  disapproval  of  the 
people. 

It  is  worth  remarking  that  the  points  in  which  the  American 
frame  of  national  government  has  proved  least  successful  are 
those  which  are  most  distinctly  artificial,  i.e.  those  which  are  not 
the  natiu-al  outgrowth  of  old  institutions  and  well-formed  habits, 
but  devices  consciously  introduced  to  attain  specific  cnds.^     The 


^  See  Cliapter  IV.  anti^  and  Note  thereto,  iu  which  it  is  showi'  that  most  of 
the  provisions  of  the  Federal  Constitution  which  have  worked  well  were  drawn 
from  the  Constitutions  of  the  several  States. 

This  may  seem  to  be  another  way  of  saying  that  nature,  i.e.  historical  develop- 
ment, is  wiser  than  the  wisest  men.  Yet  it  must  be  remembered  that  what  we  call 
historical  development  is  really  the  result  of  a  great  many  small  expedients  in- 
vented by  men  during  many  generations  for  curing  the  particular  evils  iu  their 
government  which  from  time  to  time  had  to  be  cured.  The  moral  therefore  is 
til  at  a  succession  of  small  improvements,  each  made  conformably  to  existing  con- 
ditions and  habits,  is  more  likely  to  succeed  than  a  largo  scheme,  made  all  at 
once  in  what  may  be  called  the  spirit  of  conscious  experiment.  The  Federal 
Constitution  has  been  generally  supposed  in  Europe  to  have  been  such  a  scheme, 
and  its  success  has  encouraged  other  countries  to  attempt  similar  bold  and  largo 
experiments.  This  is  an  error.  The  Constitution  of  the  United  States  is  almost 
as  truly  the  matured  result  of  long  and  gradual  historical  deveIo])meui;  aa  the 
English  Constitution  itself. 
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election  of  the  President  and  Vice-President  by  electors  appointed 
ad  hoc  is  such  a  device.  The  functions  of  the  judiciary  do  not 
belong  to  this  ca,tegory ;  they  are  the  natural  outgrowth  of 
common  law  doctrines  and  of  the  previous  history  of  the  colonies 
and  States ;  all  that  is  novel  in  them,  for  it  can  hardly  be  called 
artificial,  is  the  creation  of  Courts  co-extensive  with  the  sphere 
of  the  national  government. 

All  the  main  features  of  American  gQvernment  may  be  de- 
duced from  two  principles.  One  is  the  sovereignty  of  the  people, 
which  expresses  itself  in  the  fact  that  the  supreme  law — the 
Constitution — is  the  direct  utterance  of  their  will,  that  they 
alone  can  amend  it,  that  it  prevails  against  every  other  law,  that 
whatever  powers  it  does  not  delegate  are  deemed  to  be  reserved 
to  it,  that  every  power  in  the  State  draws  its  authority,  whether 
directly,  like  the  House  of  Representatives,  or  in  the  second 
degree,  like  the  Pi'esident  and  the  Senate,  or  in  the  third  degree, 
like  the  Federal  judiciary,  from  the  people,  and  is  legally  re- 
sponsible to  the  people,  and  not  to  any  one  of  the  other  powers. 

The  second  principle,  itself  a  consequence  of  this  first  one,  is 
the  distrust  of  the  various  organs  and  agents  of  government. 
The  States  are  carefully  safeguarded  against  aggression  by  the 
central  government.  So  are  the  individual  citizens.  Each  organ 
of  government,  the  executive,  the  legislature,  the  judiciary,  is 
made  a  jealous  observer  and  restrainer  of  the  others.  Since  the 
people,  being  too  numerous,  cannot  directly  manage  their  afiairs, 
but  must  commit  them  to  agents,  they  have  resolved  to  prevent 
abuses  by  trusting  each  agent  as  little  as  possible,  and  subjecting 
him  to  the  oversight  of  other  agents,  who  will  harass  and  check 
him  if  he  attempts  to  overstep  his  instructions. 

Some  one  has  said  that  the  American  Government  and  Con- 
stitution are  based  on  the  theology  of  Calvin  and  the  philosophy 
of  Hobbes.  This  at  least  i^.  true,  that  there  is  a  hearty  Puritan- 
ism in  the  view  of  human  nature  which  i)ervades  the  instrument 
of  1787.  It  is  the  work  of  men  who  believed  in  original  sin,  and 
were  resolved  to  leave  open  for  transgressors  no  door  which  they 
could  possibly  shut.^  Compare  this  spirit  with  the  enthusiastic 
optimism  of  the  Frenchmen  of  1789.  It  is  not  merely  a  difference 
of  race  temperaments ;  it  is  a  difference  of  fundamental  ideas. 

With  the  spirit  of  Pm'itanism  there  is  blent  a  double  portion 

1  "That  power  might  be  abused,"  says  Marshall  in  his  Life  of  Washington, 
"  was  deemed  a  conclusive  reasou  why  it  should  uot  be  coulened." 


Ml 

■  I 

'■''.I 


i 


hi 


ti 


%  I 


! 
11 


!    I 


i^^i 


300 


THE  NATIONAL  GOVERNMENT 


PART  1 


of  the  spirit  of  legalism.  Not  only  is  there  no  reliance  on 
ethical  forces  to  help  the  government  to  Avork :  there  is  an 
elaborate  machinery  of  law  to  preserve  the  equilibrium  of  each 
of  its  organs.  The  aim  of  the  Constitution  seems  to  be  not  so 
much  to  attain  great  common  ends  by  securing  a  good  govern- 
ment as  to  avert  the  evils  which  will  flow,  not  laerely  from  a 
bad  government,  but  from  any  government  strong  enough  to 
threaten  the  pre-existing  communities  or  the  individual  citizen. 

The  spirit  of  1787  was  an  English  spirit,  and  therefore  a 
conservative  spirit,  tinged,  no  doubt,  by  the  hatred  to  tyranny 
developed  in  the  revolutionary  struggle,  tinged  also  by  the 
nascent  dislike  to  inequality,  but  in  the  main  an  English  spirit, 
which  desired  to  walk  in  the  old  paths  of  precedent,  which 
thought  of  government  as  a  means  of  maintaining  order  and 
securing  to  every  one  his  rights,  rather  than  as  a  great  ideal 
power,  capable  of  guiding  and  developing  a  nation's  life.  And 
thus,  though  the  Constitution  of  1789  represented  a  great  ad- 
vance on  the  still  oligarchic  system  of  contemporary  England, 
it  was  yet,  if  we  regard  simply  its  legal  provisions,  the  least 
democratic  of  democracies.  Had  the  points  which  it  left  un- 
determined been  dealt  with  in  an  aristocratic  spirit,  had  the 
legislation  of  Congress  and  of  the  several  States  taken  an  aristo- 
cratic turn,  it  might  have  grown  into  an  aristocratic  system.^ 
The  democratic  character  which  it  now  possesses  is  largely  the 
result  of  subsequent  events,  which  have  changed  the  conditions 
under  which  it  had  to  work,  and  have  delivered  its  development 
into  the  hands  of  that  passion  for  equality  which  has  become  a 
powerful  factor  in  the  modern  world  everywhere. 

He  who  should  desire  to  draw  an  indictment  against  the 
American  scheme  of  government  might  make  it  a  long  one,  and 
might  for  every  count  in  it  cite  high  American  authority  and 
adduce  evidence  from  American  history.  Yet  a  European  reader 
would  greatly  err  were  he  to  conclude  that  this  scheme  of 
government  is  a  failure,  or  is,  indeed,  for  the  purposes  of  the 
country,  inferior  to  the  political  system  of  any  of  the  great 
nations  of  the  Old  World. 

All  governments  are  faulty ;  and  an  equally  minute  analysis 
of  the  constitutions  of  England,  or  France,  or  Germany  would 

'  ITie  point  most  vital  for  determining  the  character  of  Congress,  viz.  the 
qualification  of  the  electors,  was  left  to  the  States.  Tlicy  liave  determined  it  by 
establishing  manhood  sufl'rage. 
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disclose  mischiefs  as  serious,  relatively  to  the  problems  with 
which  those  states  have  to  deal,  as  those  we  have  noted  in  the 
American  system.  To  any  one  familiar  with  the  practical  work- 
ing of  free  governments  it  is  a  standing  wonder  that  they  work 
at  all.  The  first  impulse  of  mankind  is  to  follow  and  obey ; 
servitude  rather  than  freedom  is  their  natural  state.  With  free- 
dom, when  it  emerges  among  the  more  progressive  races,  there 
come  dissension  and  faction ;  and  it  takes  many  centuries  to  form 
those  habits  of  compromise,  that  love  of  order,  and  that  respect 
for  public  opinion  which  make  democracy  tolerable.  What  keeps 
a  free  government  going  is  the  good  sense  and  patriotism  of  the 
people,  or  of  the  guiding  class,  embodied  in  usages  and  traditions 
which  it  is  hard  to  describe,  but  which  find,  in  moments  of  difii- 
culty,  remedies  for  the  inevitable  faults  of  the  system.  Now,  this 
good  sense  and  that  power  of  subordinating  sectional  to  national 
interests  which  we  call  patriotism,  exist  in  higher  measure  in 
America  than  in  any  of  the  great  states  of  Europe.  And  the 
United  States,  more  than  any  other  country,  are  governed  by 
public  opinion,  that  is  to  say,  by  the  general  sentiment  of  the 
mass  of  the  nation,  which  all  the  organs  of  the  national  govern- 
ment and  of  the  State  governments  look  to  and  obey.^ 

A  philosopher  from  Jupiter  or  Saturn  who  should  examine 
the  constitution  of  England  or  that  of  America  would  probably 
pronounce  that  such  a  body  of  complicated  devices,  full  of  oppor- 
tunities for  conflict  and  deadlock,  could  not  work  at  all.  Many 
of  those  who  examined  the  American  constitution  when  it  was 
launched  did  point  to  a  multitude  of  difficulties,  and  confidently 
predicted  its  failure.  Still  more  confidently  did  the  European 
enemies  of  free  government  declare  in  the  crisis  of  the  War  of 
Secession  that  "the  republican  bubble  had  burst."  Some  of 
these  censures  were  well  grounded,  though  there  were  also 
defects  which  had  escaped  criticism,  and  were  first  disclosed  by 
experience.  But  the  Constitution  has  lived  on  in  spite  of  all 
defects,  and  seems  stronger  now  than  at  any  previous  epoch. 

Every  Constitution,  like  every  man,  has  "the  defects  of  its 
good  c  .lities."  If  a  nation  desires  perfect  stability  it  must  put 
up  with  a  certain  slowness  and  cumbrousness ;  it  must  face  the 
possibility  of  a  want  of  action  where  action  is  called  for.  If,  on 
the  other  hand,  it  seeks  to  obtain  executive  speed  and  vigour  by 

'  The  nature  of  public  opinion  and  the  way  in  which  it  governs  are  discussed 
in  Part  IV. 
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a  complete  concentration  of  power,  it  must  run  the  risk  that 
power  will  be  abused  and  irrevocable  steps  too  hastily  taken. 
Those  faults  on  which  I  have  laid  stress,  the  waste  of  powder  by 
friction,  the  want  of  unity  and  vigour  in  the  conduct  of  affairs 
by  executive  and  legislature,  are  the  price  which  the  Americans 
])ay  for  the  autonomy  of  their  States,  and  for  the  permanence  of 
the  equilibrium  among  the  various  branches  of  their  government. 
They  pay  this  price  willingly,  because  these  defects  are  far  less 
dangerous  to  the  body  politic  than  they  would  be  in  a  European 
country.  Take  for  instance  the  shortcomings  of  Congress  as  a 
legislative  authority.  Every  European  country  is  surrounded 
by  difficulties  which  legislation  must  deal  with,  and  that 
promptly.  But  in  America,  where  those  relics  of  mediaeval 
privilege  and  injustice  that  still  cumber  most  parts  of  the  Old 
World  either  never  existed,  or  were  long  ago  abolished,  where 
all  the  conditions  of  material  prosperity  exist  in  ample  measure, 
and  the  development  of  material  resources  occupies  men's  minds, 
where  nearly  all  social  reforms  lie  within  the  sphere  of  State 
action, — in  America  there  is  less  need  and  less  desire  than  in 
Europe  for  a  perennial  stream  of  federal  legislation.  People  are 
contented  if  things  go  on  fairly  well  as  they  are.  Political 
philosophers,  or  philanthropists,  perceive  some  improvements 
which  federal  statutes  might  effect,  but  the  mass  of  the  nation 
does  not  complain.  The  barrenness  of  session  after  session  is  no 
such  crying  evil  as  the  less  conspicuous  barrenness  deplored  by 
reformers  in  England. 

"In  matters  of  government,"  says  Judge  Cooley,^  "America 


has  become  the  leader  and  the  example  for  all  enlightened 
nations.  England  and  France  alike  look  across  the  ocean  for 
lessons  which  may  form  and  guide  their  people.  Italy  and  Spain 
follow  more  distantly;  and  the  liberty -loving  people  of  every 
country  take  courage  from  American  freedom,  and  find  augury 
of  better  daj'^s  for  themselves  from  American  prosperity.  But 
America  is  not  so  much  an  example  in  her  liberty  as  in  the 
covenanted  and  enduring  securities  which  are  intended  to  prevent 
liberty  degenerating  into  licence,  and  to  establish  a  feeling  of 
trust  and  repose  under  a  beneficent  government,  whose  excellence, 
so  obvious  in  its  freedom,  is  still  more  conspicuous  in  its  careful 
provision  for  permanence  and  stability." 

Every  European  state  has  to  fear  not  only  the  rivah^  but 
^  Address  to  the  South  Carolina  Bar  Association,  Dec.  1886. 
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the  aggression  of  its  neighbours.  Even  Britain,  so  long  safe  in 
her  insular  home,  has  lost  some  of  her  secuiity  by  the  growth  of 
steam  navies,  and  has  in  her  Indian  and  colonial  possessions 
given  pledges  to  Fortune  all  over  the  globe.  She,  like  the 
Powers  of  the  European  Coniinent,  must  maintain  her  system  of 
government  in  full  efficiency  for  war  as  well  as  for  peace,  and 
cannot  afford  to  let  her  armaments  decline,  her  finances  become 
disordered,  the  vigour  of  her  executive  authority  be  impaired, 
sources  of  internal  discord  continue  to  prey  upon  her  vitals. 
But  America  lives  in  a  world  of  her  own,  ipsa  suis  pollens  ojnbiis, 
nihil  indiga  nostri.  Safe  from  attack,  safe  even  from  menace, 
she  hears  from  afar  the  warring  cries  of  European  races  and 
faiths,  as  the  gods  of  Epicurus  listened  to  the  murmurs  of  the 
unhappy  earth  spread  out  beneath  their  golden  dwellings, 

"  Sejuncta  a  rebus  nostris  semotaque  longe." 

Had  Canada  or  Mexico  grown  to  be  a  great  power,  had  France 
not  sold  Louisiana,  or  had  England,  rooted  on  the  American 
continent,  become  a  military  despotism,  the  United  States  could 
not  indulge  the  easy  optimism  which  makes  them  tolerate  the 
faults  of  their  government.  As  it  is,  that  which  might  prove  to 
a  European  state  a  mortal  disease  is  here  nothing  worse  than  a 
teasing  ailment.  Since  the  War  of  Secession  ended,  no  serious 
danger  has  arisen  either  from  within  or  from  without  to  alarm 
transatlantic  statesmen.  Social  convulsions  from  within,  war- 
like assaults  from  without,  seem  now  as  unlikely  to  try  the 
fabric  of  the  American  Constitution,  as  an  earthquake  to  rend 
the  walls  of  the  Capitol.  This  is  why  the  Americans  submit, 
not  merely  patiently  but  hopefully,  to  the  defects  of  their 
government.  The  vessel  may  not  be  any  better  built,  or  found, 
or  rigged  than  are  those  which  carry  the  fortunes  of  the  great 
nations  of  Europe.  She  is  certainly  not  better  navigated.  But 
for  the  present  at  least — it  may  not  always  be  so — she  sails 
upon  a  summer  sea. 

It  must  never  be  forgotten  that  the  main  object  which  the 
framers  of  the  Constitution  set  before  themsi)lves  has  been 
achieved.  When  Si6yes  was  asked  what  he  had  done  during  the 
Reign  of  Terror,  he  answered,  "  I  lived."  The  Constitution  as  a 
whole  has  stood  and  stands  unshaken.  The  scales  of  power 
have  continued  to  hang  fairly  even.  Ths  President  has  not 
corrupted  and  enslaved  Congress :  Congress  has  not  paralysed 
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and  cowed  the  President.  The  legislative  may  have  gained 
somewhat  on  the  executive  department ;  yet  were  George 
Washington  to  return  to  earth,  he  might  be  as  great  and  useful 
a  President  as  he  was  a  century  ago.  Neither  the  legislature 
nor  the  executive  has  for  a  moment  threatened  the  liberties  of 
the  people.  The  States  have  not  broken  up  the  Union,  and  the 
Union  has  not  absorbed  the  States.  No  wonder  that  the 
Americans  are  proud  of  an  instrument  under  which  this  great 
result  has  boon  attained,  which  has  passed  unscathed  through 
the  furnace  of  civil  war,  which  has  been  found  capable  of 
embracing  a  body  of  commonwealths  three  times  as  numerous, 
and  with  twenty-fold  the  population  of  the  original  States, 
which  has  cultivated  the  political  intelligence  of  the  masses  to  a 
point  reached  in  no  other  country,  which  has  fostered  and  been 
found  compatible  with  a  larger  measure  of  local  self-govern- 
ment than  has  existed  elsewhere.  Nor  is  it  the  least  of  its 
merits  to  have  made  itself  beloved.  Objections  may  oe  taken 
to  particular  features,  and  these  objections  point,  as  most 
American  thinkers  are  agreed,  to  practical  improvements  which 
would  preserve  the  excellences  and  remove  some  of  the  incon- 
veniences. But  reverence  for  the  Constitution  has  become  so 
potent  a  conservative  influence,  that  no  proposal  of  fundamental 
change  seems  likely  to  be  entertained.  And  this  reverence  is 
itself  one  of  the  most  wholesome  and  hopeful  elements  in  the 
character  of  the  American  people. 
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Having  examined  the  several  branches  of  the  National  go  vernmAnt 
and  the  manner  in  which  they  work  together,  we  maynowproceed  to 
examine  the  American  Commonwealth  as  a  Federation  of  States. 
The  present  chapter  is  intended  to  state  concisely  the  main  features 
which  distinguish  the  Federal  system,  and  from  which  it  derives  its 
peculiar  character.  Three  other  chapters  will  describe  its  practical 
working,  and  summarize  the  criticisms  that  may  be  passed  upon  it. 
The  contests  in  the  Convention  of  1787  over  the  framing  of 
the  Constitution,  and  in  the  country  over  its  adoption,  turned 
upon  two  points  :  the  extent  to  which  the  several  States  should 
be  recognized  as  independent  and  separate  factors  in  the  con- 
struction of  the  National  government,  and  the  quantity  and  nature 
of  the  powers  which  should  be  withdrawn  from  the  States  to  be 
vested  in  that  government.  It  has  been  well  remarked  that  "the 
first  of  these,  the  definition  of  the  structural  powers,  gave  more 
trouble  at  the  time  than  the  second,  because  the  line  of  partition 
between  the  powers  of  the  States  and  the  Federal  government  had 
been  already  fixed  by  the  whole  experience  of  the  country."^ 
But  since  1791  there  ha?  been  practically  no  dispute  as  to 
the  former  point,  and  little  as  to  the  propriety  of  the  provisions 
which  define  the  latter.  On  the  interpretation  of  these  provisions 
there  has,  of  course,  been  endless  debate,,  some  deeming  the 
Constitution  to  have  taken  more  from  the  States,  some  less ; 
while  still  warmer  controversies  have  raged  as  to  the  matters 
which  the  instrument  does  not  expressly  deal  with,  and  particu- 
larly whether  the  States  retain  their  sovereignty,  and  with  it  the 
right  of  nullifying  or  refusing  to  be  bound  by  certain  acts  of  the 

^  I  quote  from  an  acute  and  concise  essay  on  this  subject  by  Mr.  Richard  M. 
Venable  of  Baltimore,  entitled  "The  Partition  of  Powers  between  the  Federal 
and  State  Governments,"  being  a  paper  read  at  the  1885  meeting  of  the  American 
Bar  Association. 
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national  government,  and  in  the  last  resort  of  withdraAving  from 
the  Union.  As  these  latter  questions  (nullification  and  secession) 
have  now  sen  settled  by  the  Civil  War,  we  may  say  that  in  the 
America  of  to-day  there  exists  a  general  agreement — 

That  every  State  on  ■  tering  the  Union  finally  renounced  its 
sovereignty,  and  is  now  tor  ever  subject  to  the  Federal  authority 
as  defined  by  the  Constitution. 

That  the  functions  of  the  States  as  factors  of  the  national 
government  are  satisfactory,  i.e.  suHiciently  secure  its  strength 
and  the  dignity  of  these  communities. 

That  the  delimitation  of  powers  between  the  national  govern- 
ment and  the  States,  contained  in  the  Constitution,  is  convenient, 
and  needs  no  fundamental  alteration.^ 

The  ground  which  we  have  to  tread  during  the  remainder  of 
this  chapter  is  therefore  no  longer  controversial  ground,  but  that 
of  well-established  law  and  practice.- 

I.  The  distribution  of  powers  between  the  National  and  the 
State  governments  is  eft'ectcd  in  tAVO  ways — l*ositively,  by  confer- 
ring certain  powers  on  the  National  government ;  Neg-^/i/ively,  by 
imposing  certain  restrictions  on  the  States.  It  would  have  been 
superfluous  to  confer  any  powers  on  the  States,  because  they 
retain  all  powers  not  actually  taken  from  them.  A  lawyer  may 
think  that  it  was  equally  unnecessary  and,  so  to  speak,  inartistic, 
to  lay  any  prohibitions  on  the  National  government,  because  it 
could  ex  hypothesi  exercise  no  powers  not  expressly  granted. 
However,  the  anxiety  of  the  States  to  fetter  the  master  they 
were  giving  themselves  caused  the  introduction  of  provisions 
qualifying  the  grant  of  express  powers,  and  interdicting  the 
National  government  from  various  kinds  of  action  on  which  it 
might  otherwise  have  been  tempted  to  enter.  ^     The  matter  is 

^  The  view  that  the  power  of  Cougress  to  legislate  might  properly  be  extended, 
by  a  constitutional  amendment,  to  such  a  subject  as  marriage  and  divorce,  is  of 
course  compatible  with  an  acquiescence  in  the  general  scheme  of  delimitation  of 
powers. 

2  A  remarkably  clear  view  of  the  limits  of  Federal  and  State  authority  may  be 
found  in  the  treatise  of  Mr.  C.  S.  Patterson  (published  since  this  chapter  was 
>vritten),  Federal  Restraints  on  State  Action:  Philadelphia,  1888. 

^  Judge  Cooley  observes  to  me,  "The  prohibitions  imposed  by  the  Federal 
Constitution  on  the  exercise  of  power  by  the  general  governnieut  were  not,  for 
the  most  part,  to  prevent  its  encroaching  on  the  powers  left  with  the  States,  but 
to  preclude  tyrannical  exercise  of  powers  which  were  unquestionably  given  to  the 
Federal  government.  Thus  Congress  was  forbidden  to  pass  any  bill  of  attainder ; 
this  was  to  prevent  its  dealing  with  Federal  ofl'ences  by  legislative  conviction  and 
sentence.     It  was  forbidden  to  pass  ex  post  facto  laws,  and  this  imdoubtedly  is  a 
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further  complicated  by  the  fact  that  tho  grant  of  power  to  the 
National  government  is  not  in  all  cases  an  exclusive  grant :  i.e. 
there  are  matters  which  both,  or  either,  the  States  and  the 
National  government  may  deal  with.  "The  mere  grant  of  a 
power  to  Congress  does  not  of  itself,  in  most  cases,  imply  a  pro- 
hibition upon  the  States  to  exercise  the  like  power.  ...  It  is 
not  the  mere  existence  of  the  National  power,  but  its  exercise, 
which  is  incompatible  with  tho  exercise  of  the  same  power  by 
the  States."  ^  Thus  we  may  distinguish  the  following  classes  of 
governmental  powers : — 

Powers  vested  in  the  National  government  alone. 

Powers  vested  in  the  States  alone. 

Powers  exercisable  by  either  the  National  government  or  the 
States. 

Powers  forbidden  to  the  National  government. 

Powers  forbidden  to  the  State  governments. 

It  might  be  thought  that  the  two  latter  classes  are  super- 
fluous, because  whatever  is  forbidden  to  the  National  government 
is  permitted  to  the  States,  and  conversely,  whatever  is  forbidden 
to  the  States  is  permitted  to  tho  National  government.  But 
this  is  not  so.  For  instance.  Congress  can  grant  no  title  of 
nobility  (Art.  i.  §  9).  But  neither  can  a  State  do  so  (Art.  i.  § 
10).  The  National  government  cannot  take  private  property 
for  public  use  without  just  compensation  (Amendment  v.) 
Apparently  neither  can  any  State  do  so  (Amendment  xiv.  as 
interpreted  in  several  cases).  So  no  State  can  pass  any  law 
impairing  the  obligation  of  a  contract  (Art.  i.  §  10).  But  the 
National  government,  although  not  subject  to  a  similar  direct 
prohibition,  has  received  no  general  power  to  legislate  as  regards 
ordinary  contracts,  and  might  therefore  in  some  cases  find  itself 
equally  unable  to  pass  a  law  which  a  State  legislature,  though 
for  a  different  reason,  could  not  pass.^  So  no  State  can  pass  any 
ex  post  facto  law.     Neither  can  Congress. 

What  the  Constitution  has  done — and  this  is  to  Englishmen 
one  of  its  most  singular  features — is  not  to  cut  in  half  the 


limitation  upon  power  granted  ;  for  with  the  same  complete  power  in  respect  to 
offences  against  the  general  government  which  a  sovereignty  possesses,  it  might 
have  passed  such  laws  if  not  prohibited." 

^  Cooley,  Principles,  p.  35  ;  cf.  Sturges  v.  Crovminshield,  4  Wheat.  122. 

*  Of  course  Congress  can  legislate  regarding  some  contracts,  and  can  impair 
their  obligation.  It  has  power  to  regulate  commerce,  it  can  pass  bankrupt  laws, 
it  can  make  paper  money  legal  tender. 
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totality  of  governmental  functions  and  powers,  giving  part  to 
the  national  government  and  leaving  all  the  rest  to  the  States, 
but  to  divide  up  this  totality  of  authority  into  a  number  of 
parts  which  do  not  exhaust  the  whole,  but  leave  a  residuum  of 
powers  neither  granted  to  the  Union  nor  continued  to  the  States 
but  reserved  to  the  people,  who,  however,  can  put  them  in  force 
only  by  the  ditficult  process  of  amending  the  Constitution.  In 
other  words,  there  are  things  in  America  which  there  exists  no 
organized  and  permanent  authority  capable  of  legally  doing,  not 
a  State,  because  it  is  expressly  forbidden,  not  the  national 
government,  because  it  either  has  not  received  the  competence 
or  has  been  expressly  forbidden.  Suppose,  for  instance,  that 
there  should  arise  a  wish  to  pass  for  California  such  a  measure 
as  the  Irish  Land  Act  passed  by  the  British  Parliament  in  1881, 
or  the  Irish  Land  Act  passed  by  that  body  in  1887.  Neither 
the  State  legislatuie  of  California,  nor  the  peo{)le  of  California 
assembled  in  a  constitutional  convention,  could  pass  such  a 
measure,  because  it  would  violate  the  obligation  of  contracts,  and 
thereby  transgress  Art  i.  §  10  of  the  Federal  Constitution. 
Whether  the  Federal  Congress  could  pass  such  a  measure  is  at 
least  extremely  doubtful,  because  the  Constitution,  though  it 
has  imposed  no  prohibition  such  as  that  which  rest  '"ts  a 
State,  does  not  seem  to  have  conferred  on  Congress  t  ight 
of  legislating  on  such  a  matter  at  all.^  If,  therefore,  an  ..^^oiute 
and  overwhelming  necessity  for  the  enactment  of  such  a 
measure  should  arise,  the  safer  if  not  the  only  course  would 
be  to  amend  the  Federal  Constitution,  either  by  striking  out 
the  prohibition  on  the  States  or  by  conferring  the  requisite 
power  on  Congress,  a  process  which  would  probably  occupy 
more  than  a  year,  and  which  requires  the  concurrence  of  two- 
thirds  of  both  Houses  of  Congress  and  of  three-fourths  of  the 
thirty-eight  States. 

11.  The  powers  vested  in  the  National  government  alone  are 
such  as  relate  to  the  conduct  of  the  foreign  relations  of  the 
country  and  to  such  common  national  purposes  as  the  army  and 
navy,  internal  commerce,  currency,  Aveights  and  measures,  and 
the   post-office,   ^vith   provisions   for   the   management   of    the 

^  It  may  of  course  be  suggested  that  in  case  of  urgent  public  necessity,  such  as 
the  existence  of  war  or  insurrection,  Congress  might  extinguish  debts  either 
generally  or  in  a  particular  district.     No  such  legislative  power  seems,  however 
to  have  been  exerted  or  declared  by  the  courts  to  exist,  unless  the  principles  of 
the  last  Legal  Tender  decision  can  be  thought  to  reach  so  far. 
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machinery,  legislative,  executive,  and  judicial,  charged  with  these 
purposes.^ 

The  powers  which  remain  vested  in  the  States  alone  are  all 
the  other  ordinary  powers  of  internal  government,  such  as  legis- 
lation on  private  law,  civil  and  criminal,  the  maintenance  of  law 
and  order,  the  creation  of  local  institutions,  the  provision  for 
education  and  the  relief  of  the  poor,  together  ,nth  taxation  for 
the  above  piu'poses. 

III.  The  powers  Avhich  are  exercisable  concurrently  by  the 
National  government  and  by  the  States  are — 

Powers  of  legislation  on  some  specified  subjects,  such  as 
bankruptcy  and  certain  commercial  matters  (e.g.  pilot  laws  and 
harbour  regulations),  but  so  that  State  legislation  shall  take  effect 
only  in  the  absence  of  Federal  legislation. 

Powers  of  taxation,  direct  or  indirect,  but  so  that  neither 
Congress  nor  a  State  shall  tax  exports  from  any  State,  and 
so  that  neither  any  State  shall,  except  with  the  consent  of  Con- 
gress, tax  any  corporation  or  other  agency  created  for  Federal 
purposes  or  any  act  done  under  Federal  authority,  nor  the 
National  government  tax  any  State  c  its  agencies  or  property. 

Judicial  powers  in  certain  classes  of  cases  where  Congress 
might  have  legislated,  but  has  not,  or  where  a  party  to  a 
suit  has  a  choice  to  proceed  either  in  a  Federal  or  a  State  court. 

Powers  of  determining  matters  relating  to  the  election  of 
representatives  and  senators  (but  if  Congress  determines,  the  State 
law  gives  way). 

IV.  The  prohibitions  imposed  on  the  National  government 
are  set  forth  in  Art.  i.  §  9,  and  in  the  first  ten  amendments. 
The  most  important  are — 

Writ  of  habeas  corpus  may  not  be  suspended,  nor  bill  of 
attainder  or  ex  post  facto  law  passed.  ^ 

No  commercial  preference  shall  be  given  to  one  State  over 
another. 

No  title  of  nobility  shall  be  granted. 

No  law  shall  be  passed  establishing  or  prohibiting  any  religion, 
or  abridging  the  freedom  of  speech  or  of  the  press,  or  of  public 
meeting,  or  of  bearing  arms. 

1  See  Art.  i.  §  8,  Art.  ii.  §  2,  Art. 
xiii.  xiv.  rv'.  of  the  Constitution. 


iii.  §  2,  Art.  iv.  §§  3  and  4  ;  Amendr-'^ts 
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^  Limitations  of  a  nature  generally  similar  to  these  are  now  pretty  frequent 
in  recent  European  Constitutions,  e.g.  in  that  of  Belgium. 

The  term  ex  post  facto  law  is  deemed  to  refer  to  criminal  laws  only. 
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No  religious  test  shall  be  required  as  a  qualification  for  any 
ofl'ce  under  the  United  States. 

Ho  jxn'son  shall  be  tried  for  a  capital  crime  unless  on  the  pre- 
sentment of  a  gi-and  jury,  or  be  subjected  to  a  second  capital 
trio.l  for  the  same  offence,  or  be  comjiolled  to  be  a  Avitness  against 
himself,  or  be  tried  otherwise  than  by  a  jury  of  his  State  and 
district. 

No  common  law  action  shall  be  decided  except  by  a  jury  where 
the  value  in  dispute  exceeds  S20,  and  no  fact  determined  by  a 
jury  shall  be  re-examined  otherwise  than  by  the  rules  of  the 
common  law.^ 

V.  The  prohibitions  imposed  on  the  States  are  contained  in 
Art.  i.  §  10,  and  in  the  three  last  amendments.  They  are 
intended  to  secure  the  National  government  against  attempts  by 
the  States  to  trespass  on  its  domain,  and  to  protect  individuals 
against  oppressive  legislation. 

No  State  shall  make  any  treaty  or  alliance :  coin  money : 
make  anything  but  gold  and  silver  coin  a  legal  tender  :  pass  any 
bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the  obligation 
of  contracts  :  grant  any  titles  of  nobility. 

No  State  shall  without  the  consent  of  Congress — Lay  duties 
on  exports  or  imports  (the  produce  of  such,  if  laid,  going  to  the 
national  treasury) :  keep  troops  or  ships  of  war  in  peace  time : 
enter  into  an  agreement  with  another  State  or  ^vith  any  foreign 
power :  engage  in  war,  unless  actually  invaded  or  in  imminent 
danger. 

Every  State  must — Give  credit  to  the  records  and  judicial 
proceedings  of  every  other  State  :  extend  the  privileges  and  im- 
munities of  citizens  to  the  citizens  of  other  States :  deliver  up 
fugitives  from  justice  to  the  State  entitled  to  claim  them. 

No  State  shall  have  any  but  a  republican  form  of  govern- 
ment. 

No  State  shall  maintain  slavery :  abridge  the  privileges  of 
any  citizen  of  the  United  States,  or  deny  to  him  the  right  of 
voting,  in  respect  of  race,  colour,  or  previous  servitude :  deprive 
any  person  of  life,  liberty,  or  property  without  due  process  of 
law:  deny  to  any  person  the  equal  protection  of  the  laws. 

Note  that  this  list  contains  no  prohibition  to  a  State  to  do 
any  of  the  following  things : — Establish  a  particular  form  of 

^  Chiefly  intended  to  prevent  the  methods  of  courts  of  equity  from  being  applied 
in  the  Federal  courts  as  against  the  findings  of  a  jury. 
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Ihose  omissions  are  si-nificanf      Ti 
of  the  Constitution  had  So  .Wsf  to  ^7,  '^''^  '^'''  '^'  ^^^^^ers 
the  S  ates  m  government  or  instiinHn  ^"f?  "niformity  amonc 
the  citizens  a-ainst  abiiscs  of  ^f  "''  '''"''  ^'^^^^  ^are  to  pro  tor? 

to  secure  the  A^ationa  Ig^^^^^^^^  ^'''\''-'     Their  chief  a~ 

part  of  the  States,  and  tf  prevent  '?""''.  ^'-^'-^^hments  o^.  The 
the  central  and  State  author  iefafd  I?. '^  ^"'T'^  ^^^^^  '^^tween 

the  States  havHrdel  t^t  tSotr"'^'^  'f'^  -  -t^^ 

and  inherent'  poTer  r w  ioh  TeL'^t  ^"  ^"  «^  ^^--  original 
entered  the  Union.^  Hlnce  fhtl  ^"^'"^  *^  *^^  State  before  ^t 
;f  a  question  arises  as  to^y  p^^i^fr^^^-'^  unhmited,  and 
bo  enjoyed  by  the  State,  unfes^  f  ^T'  ''  ''  P^^^""'  d  to 

taken  away  by  the  Federal  Constit^  on  '^'•^'"  '"  '^^^^«  been 
State  IS  not  deemed  to  l,e  subwT  f  ^  °'''  '"  «ther  words  a 
Constitution  has  not  disti^^t "tl^d  "^  "^^"^^^'^"  ^^-h  "h: 

The  powei-s  granted  to  the  Nafn  '  ] 
powers,  enumerated  in  and  defi,^  T  .f  "^''""^'"^  ^''  delegated 

whether  the  national  sovernmo^T  ^^"  *''  question  arise, 

proof  must  be  given  tCthTp^^t^^^^^^^  '  P^^^^^^^^^  Pow 

no   granted,  it  is  not  possess  d'^"^^^^^^^  granted.     If 

/  The  fourteenth  and  fifteenth  ,  ^  ^"'°"  ^«  an  arf  ihcial 

only  restrictions  of  th  s  k  ,,  i  *     ""'""'''"c-'nts  are  in  tliis  rosn,..f 

relating  to  contracts  a  3.!^'!''/^  f'-^i  in  the  in  tru„     rof' I'-.'f  ^'^     '^^- 
were  adenuatelv  mnf Z   i    i'"^^/'^'^'o  laws.     Of  conrs  ^  /j       •  , .      ^ '  '^  '"^re  those 

,  '  Whe'n  I  sfeKf  a  SHt?'1^>  *''''  I^'-^vision   o^  g H  e  fon!. >  ^''^''^^ 

that  body  is    ,si  illv  r    T    ''  ^  ^^  "ot  mean  nierelv  o  c^f  .  ? '^'^"''°"-^- 
totality  o^f  ;L  S/S;:;.";^  '^y  f'e  S'ate  SV^tlf f  Z'^''"'^"^^'  ''^-^"'^e 
State  assembled  TnoonvSt"  ^'"^^  I^°-'''"^««eS  ^        .c Ind    n    ''"''^f""  ^he 
n^eni  proposed  thereto     '*'°"'  °'  ^°"«^  «»  «  St,.te  coks   t    fon t' ^7'''  "'  ""' 
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creation,  whose  government  can  have  nothing  but  what  the 
people  have  by  the  Constitution  conferred.  The  presumption 
is  therefore  against  the  national  government  in  such  a  case,  just 
as  it  is  for  the  State  in  a  like  cnse.^ 

VII.  The  authority  of  the  National  government  over  the 
citizens  of  every  State  is  direct  and  immediate,  not  exerted 
through  the  State  organization,  and  not  requiring  the  co-opera- 
tion of  the  State  government.  For  most  purposes  the  National 
government  ignores  the  States ;  and  it  treats  the  citizens  of 
different  States  as  being  simply  its  o^vn  citizens,  equally  bound 
by  its  laws.  The  Federal  courts,  revenue  officers,  and  post-office 
draw  no  help  from  any  State  officials,  but  depend  directly  on 
Washington.  Hence,  too,  of  course,  there  is  no  local  self- 
government  in  Federal  matters.  No  Federal  official  is  elected 
by  the  people  of  any  local  area.  Local  goveriment  is  purely  a 
State  affair. 

On  the  other  hand,  the  State  in  no  wise  depends  on  the 
National  government  for  its  organization  or  its  effective  working. 
It  is  the  creation  of  its  own  inhabitants.  They  have  given  it  its 
constitution.  They  administer  its  government.  It  goes  on  its  own 
way,  touching  the  national  government  at  but  few  points.  That 
the  two  should  touch  at  the  fewest  possible  points  was  the  intent 
of  those  who  framed  the  Federal  Constitution,  for  they  saw  that 
the  less  contact,  the  less  danger  of  collision.  Their  aim  was  to 
keep  the  two  mechanisms  as  distinct  and  independent  of  each 
other  as  was  compatible  with  the  still  higher  need  of  suborainat- 
ing,  for  national  purposes,  the  State  to  the  Central  government.^ 

VIII.  It  is  a  further  consequence  of  this  principle  that  the 
National  government  has  but  little  to  do  with  the  States  as 
States.  Its  relations  are  "vvith  their  citizens,  who  are  also  its 
citizens,  rather  than  with  them  as  ruling  commonwealths.  In  the 
following  points,  however,  the  Constitution  does  require  certain 
services  of  the  States  : — 

^  Congress  must  not  attempt  to  interfere  with  the  so-called  "  police  power  "  of 
the  States  within  their  own  limits.  So  when  a  statute  of  Congress  had  made  it 
punishable  to  sell  certain  illuminating  fluids  inflammable  at  less  than  a  certain 
specified  temperature,  it  was  held  that  this  statute  could  not  operate  within  a 
State,  but  only  in  the  District  of  Columbia  and  the  Tenitories,  ard  a  person 
cou.ictcd  under  it  in  Detroit  was  discharged  {United  States  v.  Be  Witt,  9 
Wall.  41). 

-  For  a  comparison  of  the  Federal  system  of  the  United  States  with  the  Federal 
system  of  the  two  ancient  English  Universities,  see  note  to  this  chajiter  printed  at 
the  end  of  the  volume. 
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It  requires  c;icli  State  government  to  direct  the  choice  of, 
and  accredit  to  the  scat  of  the  national  government,  two  senators 
and  so  many  representatives  as  the  State  is  entitled  to  send. 

It  requires  similarly  that  presidential  electors  be  chosen,  meet, 
and  vote  in  the  States,  and  that  their  votes  be  transmitted  to  the 
national  capital. 

It  requires  each  State  to  organize  and  arm  its  militia,  which, 
when  duly  summoned  for  active  service,  are  placed  under  the 
command  of  the  President. 

It  requires  each  State  to  maintain  a  republican  form  of 
government.^ 

Note  in  particular  that  the  National  government  docs  not,  as 
in  some  other  federations — 

Call  upon  the  States,  as  commonwealths,  to  contribute  funds 
to  its  su})port : 

Issue  (save  in  so  far  as  may  be  needed  in  order  to  secure  a  re- 
publican form  of  government)  administrative  orders  to  the  States, 
directing  their  authorities  to  carry  out  its  laws  or  commands  : 

Require  the  States  to  submit  their  laws  to  it,  and  veto  such  as 
it  disapproves. 

The  first  two  things  it  is  not  necessary  for  the  National 
government  to  do,  because  it  levies  its  taxes  directly  by  its  own 
collectors,  and  enforces  its  laws,  commands,  and  judicial  decrees 
by  the  hands  of  its  own  servants.  The  last  can  be  dispensed 
with  because  the  State  laws  are  ipso  jure  invalid,  if  they  conflict 
with  the  Constitution  or  any  treaty  or  law  duly  made  under  it 
(Art.  vi.  §  2),  while  if  they  do  not  so  conflict  they  are  valid 
whether  the  National  government  should  approve  of  them  or 
not. 

Neither  does  the  National  government  allow  its  structure  to 
be  dependent  on  the  action  of  the  States.  "  To  make  it  impos- 
sible for  a  State  or  group  of  States  to  jeopard  by  inaction  or 


hostile  action  the  existence  of  the  central  government,"  ^  was  a 
prime  object  with  the  men  of  1787,  and  has  greatly  contributed 
to  the  solidity  of  the  fabric  they  reared.  The  de  facto  secession 
of  eleven  States  in  1860-61  interfered  with  the  regular  legal 
conduct  neither  of  the  presidential  election  of  1864  nor  of  the 
congressional  elections  from  1861  to  1865.    Those  States  were  not 

^  Conversely,  the  National  government  may  be  required  by  any  State  to  alTord 
protection  against  invasion  and  against  domestic  violence. 
^  Venable,  ut  supra. 
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represented  in  Congress  ;  but  Congress  itself  went  on  diminished 
in  numbers  yet  with  its  full  legal  powers,  as  the  British  Parlia- 
ment  would  go  on  though  all  the  peers  and  representatives  from 
Scotland  might  be  absent. 

IX.  A  State  is,  within  its  proper  sphere,  just  as  legally 
supreme,  just  as  well  entitled  to  give  effect  to  its  own  will,  as  is 
the  National  government  ■within  its  sphere ;  and  for  the  same 
reason.  All  authority  flows  from  the  people.  The  people  have 
given  part  of  their  supreme  authority  to  the  Central,  part  to  the 
State  governments.  Both  hold  by  the  same  title,  and  therefore 
the  National  government,  although  superior  wherever  there  is  a 
concurrence  of  powers,  has  no  more  right  to  trespass  upon  the 
domain  of  a  State  than  a  State  has  upon  the  domain  of  Federal 
action.  "When  a  particular  power,"  says  Judge  Cooley,  "is 
found  to  belong  to  the  States,  they  are  entitled  to  the  same  com- 
plete independence  in  its  exercise  as  is  the  National  government 
in  wielding  its  ovm.  authority."  That  the  course  which  a  State 
is  following  is  pernicious,  that  its  motives  are  bad  and  its  senti- 
ments disloyal  to  the  Union,  makes  no  difference  until  or  unless 
it  infringes  on  the  sphero  of  Federal  authority.  It  may  be 
thought  that  however  distinctly  this  may  have  been  laid  down 
as  a  matter  of  theory,  in  practice  the  State  will  not  obtain  the 
same  justice  as  the  National  government,  because  the  court 
which  decides  points  of  law  in  dispute  between  the  two  is  in  the 
last  resort  a  Federal  court,  and  therefore  biassed  in  favour  of  the 
Federal  government.  In  practice,  however,  little  or  no  unfair- 
ness has  arisen  from  this  cause.^  The  Su|)reme  court  may,  as 
happened  for  twenty  years  before  the  War  of  Secession,  be 
chiefly  composed  of  States'  Rights  men.  In  any  case  the  court 
cannot  stray  far  from  the  path  which  previous  decisions  have 
marked  out. 

X.  There  are  several  remarkable  omissions  in  the  constitution 
of  the  American  federation. 

One  is  that  there  is  no  grant  of  power  to  the  National  govern- 
ment to  coerce  a  recalcitrant  or  rebellious  State.     Another   is 

^  "  Whatever  fluctuations  may  be  seeu  in  the  history  of  public  opinion  during 
the  period  of  our  national  existence,  we  think  it  will  be  found  that  the  Supreme 
court,  so  far  as  its  functions  required,  has  always  held  with  a  steady  and  ever 
hand  the  balance  between  State  and  Federal  power,  and  we  trust  that  such  may 
continue  to  be  the  history  of  its  relation  to  that  subject  so  long  as  it  shall  have 
duties  to  perform  which  demand  of  it  a  construction  of  the  Constitution." — 
Judgment  of  the  Supreme  court  in  The  Slaughter  House  Cases,  16  Wall.  82. 
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that  nothing  is  said  as  to  the  right  of  secession.  Any  one  can 
understand  why  this  right  should  nut  have  been  granted.  But 
neither  is  it  mentioned  to  bo  negatived. 

There  is  no  abstract  or  theoretic  declaration  regarding  the 
nature  of  the  federation  and  its  government,  nothing  as  to  the 
ultimate  supremacy  of  the  central  authority  outside  the  particular 
sphere  allotted  to  it,  nothing  as  to  the  so-called  sovereign  rights 
of  the  States.  As  if  with  a  presci  nee  of  the  dangers  to  follow, 
the  wise  men  of  1787  resolved  to  give  no  opening  for  abstract 
inquiry  and  metaphysical  dialectic.  But  in  vain.  The  human 
mind  is  not  to  be  so  restrained.  If  the  New  Testament  had 
consisted  of  no  other  writings  than  the  Gospel  of  St.  Matthew 
and  the  Epistle  of  St.  James,  there  would  have  been  scarcely  the 
less  a  crop  of  speculative  theology.  The  drily  legal  and  prac- 
tical character  of  the  Constitution  did  not  prevent  the  growth  of 
a  mass  of  subtle  and,  so  to  speak,  scholastic  metaphysics  regard- 
ing the  nature  of  the  government  it  created.  The  inextricable 
knots  which  American  lawyers  and  publicists  went  on  tying, 
down  till  1861,  were  cut  by  the  sword  of  the  North  in  the  Civil 
War,  and  need  concern  us  no  longer.  Tc  is  now  admitted  that 
the  Union  is  not  a  mere  compact  between  commonwealths,  dis- 
soluble at  pleasure,  but  an  instrument  of   perpetual  efficr  y,^ 

*  'riiis  view  received  judicial  sanction  in  the  famous  case  of  Texas  v.  White  (7 
Wall.  700),  decided  by  the  Supreme  court  after  the  war.  It  is  there  said  by  Chief- 
Justice  Chase,  "The  Union  of  the  States  never  was  a  purely  artificial  and  arbi- 
trary relation.  ...  It  received  definite  form  and  character  and  sanction  by  the 
iVrticles  of  Confederation.  By  these  the  Union  was  solemnly  declared  to  be 
'perpetual.'  And  where  these  articles  were  iound  to  be  inadequate  to  the 
exigencies  of  the  country,  the  Constitution  was  ordained  '  to  form  a  more  perfect 
Unior.'  It  is  difficult  to  convey  the  idea  of  indissoluble  unity  more  clearly  than 
by  these  words.  What  can  be  indissoluble  if  a  perpetual  union,  made  more  per- 
fect, is  not  ?  But  the  perpetuity  and  indissolubility  of  the  Union  by  no  means 
implies  the  loss  of  distinct  and  individual  existence,  or  of  the  right  of  self-govern- 
ment by  the  States.  ...  It  may  be  not  unreasonably  said  that  the  preservation 
of  the  States  and  the  maintenance  of  their  governments  are  as  much  within  the 
design  and  care  of  the  Constitution  as  the  preservation  of  the  Union  and  the 
maintenance  of  the  national  government.  The  Constitution,  in  all  its  provisions, 
looks  to  an  indestructible  Union  composed  of  indestructible  States.  When, 
therefore,  Texas  became  one  of  the  United  States  she  entered  into  an  indissoluble 
relation.  .  .  .  There  was  no  place  for  reconsideration  or  revocation  except 
through  revolution  or  through  consent  of  the  States.  Considered  therefore  as 
transactions  under  the  Constitution,  the  ordinance  of  secession  adopted  by  the 
Convention,  and  ratified  by  a  majority  of  the  citizens  of  Texas,  was  absolutely 
null  and  utterly  without  operation  in  law.  The  obligations  of  the  State  as  a 
member  of  the  Union,  and  of  every  citizen  of  the  State  as  a  citizen  of  the  United 
States,  remained  perfect  and  unimpaired."    The  State  did  not  cease  to  be  a  State, 
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emanating  from  the  whole  people,  and  alterable  by  them  only  in 
the  manner  which  its  own  terms  prescribe.  It  i?  "  an  inde- 
structible Union  of  indestructible  States," 

It  follows  from  the  recognition  of  the  indestructibility  of  the 
Union  that  there  must  somewhere  exist  a  force  capable  of  pre- 
serving it.  The  National  government  is  now  admitted  to  be  such 
a  force.  "  It  can  exercise  dX.  powers  essential  to  preserve  and 
protect  its  own  existence  and  that  of  the  States,  and  the  consti- 
tutional relation  of  the  States  to  itself,  and  to  one  another."  ^ 

"  May  it  not,"  some  one  will  ask,  "  abuse  these  powers,  abuse 
them  so  as  to  extinguish  the  States  themselves,  and  turn  the 
federation  into  a  unified  government.  "What  is  there  but  the 
Fedeial  judiciary  to  prevent  this  catastrophe  ?  and  the  Federal 
judiciary  has  only  moral  and  not  also  physical  force  at  its 
command." 

No  doubt  it  may,  but  not  until  public  opinion  supports  it  in 
so  doing — that  is  to  say,  not  until  the  ma  is  of  the  nation  which 
now  maintains,  because  it  values,  the  Federal  system,  is  possessed 
by  a  desire  to  overthrow  that  system.  Such  a  desire  may  express 
itself  in  proper  legal  form  by  carrying  amendments  to  the  Con- 
stitution which  will  entirely  charge  the  nature  of  the  govern- 
ment.    Or  if  the  minority  be  numerous  enough  to  prevent  the 


nor  her  citizens  to  be  citizens  of  the  Union.  See  also  the  cases  of  White  v.  Hart 
(13  Wall.  646)  and  Keith  v.  Clark  (97  U.  S.  451). 

As  respects  the  argument  that  the  Union  established  by  the  Constitution  of 
1789  must  be  perpetual,  because  it  is  declared  to  have  been  designed  to  make  a 
previous  perpetual  Union  more  perfect,  it  may  be  remarked,  as  matter  of  history, 
that  this  pr^/icus  Union  (that  resting  on  the  Articles  of  Confederation)  had  not 
proved  perpetual,  buc  was  in  fact  put  an  end  to  by  the  acceptance  in  1788  of  the 
new  Constitution  by  the  nine  States  who  first  ratified  that  instrument.  After  that 
ratification  the  Confederation  was  dead,  and  the  States  of  North  Carolina  and 
Rhode  Island,  which  for  some  mouths  refused  to  come  into  the  new  Union,  were 
clearly  out  of  the  old  one,  and  stood  alone  in  the  world.  May  it  not  then  be 
said  that  those  who  destroyed  a  Union  purporting  to  be  perpetual  were  thereafter 
estopped  from  holding  it  to  have  been  perpetual,  and  from  founding  on  the  word 
'  perpetual '  an  argument  against  those  who  tried  to  upset  the  new  Union 
in  1861,  as  the  old  one  had  been  upset  in  1788.  The  answer  to  this  way 
of  putting  the  point  seems  to  be  to  admit  that  the  proceedings  of  1788  were  in 
fact  revolutionary.  In  ratifying  their  new  Constitution  in  that  year,  the  nine 
States  broke  through  and  flung  away  their  previous  compact  which  purported  to 
have  been  made  for  ever.  But  they  did  so  for  the  sake  of  forming  a  better  and 
more  enduring  compact,  and  their  extra-legal  action  was  amply  justified  by  the 
necessities  of  the  case. 

An  elaborate  discu'^iion  of  the  legal  relation  of  the  States  to  the  Union  will  be 
found  in  the  learned  t»jatise  of  Mr,  Hurd,  The  Theory  of  our  National  Existence: 
Boston,  188L  ^  Venable,  ut  supra. 
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passing  of  such  amendments,  and  if  the  desire  of  the  majority 
be  sufficiently  vehement,  the  majority  which  sways  the  National 
government  may  disregard  legal  sanctiDns  and  effect  its  object 
by  a  revolution.  In  either  event — and  both  are  improbable — 
the  change  which  will  have  pasised  upon  the  sentiments  of  the 
American  people  will  be  a  sign  that  Federalism  has  done  its  work, 
and  that  the  time  has  arrived  for  new  forms  of  political  life. 
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CHAPTER  XXVIII 

WORKING   RELATIONS   OF  THE   NATIONAL   AND  THE   STATE 

GOVERNMENTS 

The  characteristic  feature  and  special  interest  of  the  American 
Union  is  that  it  shows  us  two  governments  covering  the  same 
■^,TOuncl,  yet  distinct  and  separate  in  their  action.  It  is  like  a 
great  factory  wherein  two  sets  of  machinery  are  at  work,  their 
revolving  wheels  apparently  intermixed,  their  bands  crossing  one 
another,  yet  each  set  doing  its  own  work  without  touching  or 
hampering  the  other.  To  keep  the  National  government  and  the 
State  governments  each  in  the  allotted  sphere,  preventing 
collision  and  friction  between  them,  was  the  primary  aim  of  those 
who  formed  the  Constitution,  a  task  the  more  needful  and  the 
more  delicate  because  the  States  had  been  until  then  almost 
independent  and  therefore  jealous  of  their  privileges,  and  because, 
if  friction  should  arise,  the  National  government  could  not 
remove  it  by  correcting  defects  in  the  machinery.  For  the 
National  government  had  not  been  made  supreme  and  omnipotent. 
It  was  itself  the  creature  of  the  Constitution.  It  was  not  per- 
mitted to  amend  the  Constitution,  but  could  only  refer  it  back 
for  amendment  to  the  people  of  the  States  or  to  their  legis- 
latures. Hence  the  men  of  1787,  feeling  the  cardinal  importance 
of  anticipating  and  avoiding  occasions  of  collision,  sought  to 
accomplish  their  object  by  the  concurrent  application  of  two 
devices.  One  was  to  restrict  the  functions  of  the  National 
government  to  the  irreducible  minimum  of  functions  absolutely 
needed  for  the  national  welfare,  so  that  everything  else  should 
be  left  to  the  States.  The  other  was  to  give  that  government, 
so  far  as  those  functions  extended,  a  direct  and  immediate 
relation  to  the  citizens,  so  that  it  should  act  on  them  not  through 
the  States  but  of  its  own  authority  and  by  its  own  officers. 
These  are  fundamental  principles  whose  soundness  experience 
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has  approved,  and  which  will  deserve  to  be  considered  by  those 
who  in  time  to  come  may  have  in  other  couniries  to  frame  federal 
or  quasi -federal  constitutions.  They  were  studied,  and  to  a 
large  extent,  though  in  no  slavish  spirit,  adopted  by  the  founders 
of  the  present  constitution  of  the  Swiss  Confederation,  a  con- 
stitution Avhose  success  bears  further  witness  to  the  soundness  of 
the  American  doctrines. 

The  working  relations  of  the  National  government  to  the 
States  may  be  considered  under  two  heads,  viz.  its  relations  to 
the  States  as  corporate  bodies,  and  its  relations  to  the  citizens 
of  the  States  as  individuals,  they  being  also  citizens  of  the 
Union. 

The  National  government  touches  the  States  as  corporate 
commonwealths  in  three  points.  One  is  their  function  in  helping 
to  form  the  National  government ;  another  is  the  control  exercised 
over  them  by  the  Federal  Constitution  through  the  Federal 
courts ;  the  third  is  the  control  exercised  over  them  by  the 
Federal  Legislatiu-e  and  Executive  in  the  discharge  of  the 
governing  functions  which  these  lattei  authorities  possess. 

I.  The  States  serve  to  form  the  National  government  by 
choosing  presidential  electors,  by  choosing  senators,  and  by  fixing 
the  franchise  which  qualifies  citizens  to  vote  for  members  of 
the  House  of  Eepresentatives.^  No  difficulty  has  ever  arisen 
(except  during  the  Civil  War)  from  any  unwillingness  of  the 
States  to  discharge  these  duties,  for  each  State  is  eager  to 
exercise  as  much  influence  as  it  can  on  the  national  executive  and 
Congress.  But  note  how  much  latitude  has  been  left  to  the 
States.  A  State  may  appoint  its  presidential  electors  in  any  way 
it  pleases.  All  States  now  do  appoint  them  by  popular  vote. 
But  during  the  first  thirty  years  of  the  Union  many  States  left 
the  choice  of  electors  to  their  respective  legislatures.  So  a  State 
may,  by  its  power  of  prescribing  the  franchise  for  its  State 
elections,  prescribe  whatever  franchise  it  pleases  for  the  election 
of  its  members  of  the  Federal  House  of  Representatives,  and  may 
thus  admit  persons  who  wo  Id  in  other  States  be  excluded  from 
the  suffrage,  or  exclude  persons  who  \\  juld  in  other  States  be 
admitted.  For  instance,  thirteen  States  now  allow  aliens  {i.e. 
foreigners  not  yet  natui'alized)  to  vote ;  and  any  State  which 
should  admit  women  to  vote  at  its  own  State  elections  would 

^  Congress  may,  if  it  pleases,  regulate  by  statute  the  times,  places,  and 
manuer  of  holding  elections  for  representatives  (Const.,  Art.  i,  §  4). 
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thereby  admit  tliem  also  to  vote  at  congressional  elections.^  The 
only  restriction  imposed  on  State  discretion  in  this  res[)ect  is 
that  of  the  tifteonth  amendment,  wiiich  forl)ids  any  person  to  be 
de|)rived  of  snllVage,  on  "account  of  race,  colour,  or  previous  con- 
dition of  servitude."  '-' 

II.  The  Federal  Constitution  deprives  the  States  of  certain 
powers  they  would  otherwise  enjoy.  Some  of  these,  such  as 
that  of  making  treaties,  are  obviously  unpcrmissible,  and  such  as 
the  State  need  not  regret.^  Others,  liowever,  seriously  lestrain 
their  daily  action.  They  are  liable  to  bo  sued  in  the  Federal 
courts  by  another  State  or  by  a  foreign  Power.  They  cjuuiot, 
except  with  the  consent  of  Congress,  tax  exports  or  imports,  or 
in  any  case  pass  a  law  impairing  the  obligation  of  a  contract. 
They  must  surrender  fugitives  from  the  justice  of  any  other 
State.  Whether  they  have  transgressed  any  of  these  restrictions 
is  a  question  for  the  courts  of  law,  and,  if  not  in  the  first  in- 
stance, yet  always  in  the  last  resort  a  question  for  the  Federal 
Supreme  court.  If  it  is  decided  that  they  have  transgressed, 
their  act,  bo  it  legislative  or  executive,  is  null  and  void."* 

The  President  as  national  executive,  and  Congress  as  national 
legislature,  have  also  received  from  the  Constitution  the  right  of 
interfering  in  certain  specified  matters  ■with  the  governments  of 
the  States.     Congi'ess  of  course  does  this  by  way  of  legislation, 

^  So  ill  some  States  tribal  Iiulians  are  permitted  to  vote.  It  is  odd  that  the 
votes  of  persons  who  are  uot  citizens  of  the  United  States  might,  in  a  State  where 
(larties  are  nearly  equal,  turn  the  choice  of  presidential  electors  in  that  State,  and 
thereby  perhaps  turn  the  presidential  election  in  the  Union. 

-  The  Constitutions  of  some  States  retain  the  old  exclusion  of  negroes  from 
the  sutVrage,  and  two  exclude  natives  of  China  ;  but  these  provisions  are  over- 
ridden by  the  lifteenth  constitutional  amendment. 

^  As  tlie  States  liad  not  been  accustomed  to  act  as  sovereign  commonwealths 
in  international  atl'airs,  they  yielded  this  right  to  the  National  government  witli- 
out  ilemur  ;  whereas  Swiss  history  shows  the  larger  cantons  to  have  been  un- 
willing to  drop  the  practice  of  sending  tlieir  own  envoys  to  foreign  powers  and 
making  bargains  on  their  own  behalf. 

*  Mr.  Justice  Miller  observes  {Centennial  Address  at  Philadelphut)  that  "at 
no  time  since  the  formation  of  the  Union  has  there  been  a  period  when  there  were 
not  to  be  found  on  the  statute  books  of  some  of  the  States  acts  passed  in  violation  of 
the  provisions  of  the  Constitution  regarding  commerce,  acts  imposing  taxes  and 
other  burdens  upon  the  free  interchange  of  commodities,  discriminating  against 
the  productions  of  other  Stales,  and  attempting  to  establish  regulations  of 
commercCj  which  the  Ccustitutiou  says  shall  only  be  done  by  Congress."  All 
such  acts  are  of  course  held  invalid  by  the  courts  when  questioned  before  them. 

It  has  very  recently  been  held  that  a  State  cannot  forbid  a  common  carrier  to 
bring  into  its  jurisdiction  intoxicating  liquors  from  another  State  {Dowman  v. 
a  dc  N.  II'.  Itly.  125  U.S.) 
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and  when  an  Act.  of  Comi^tcrs,  mndn  within  the  powers  conferred 
by  the  ConKtitution,  coiillic^ts  with  a  State  statut(!,  the  fornuM- 
prevails  aj^ainst  the  latter.  It  prevnils  by  niakin;.;  the  latter  nnll 
and  void,  so  that  if  a  State  statute  has  been  duly  ])ass(!d  upon 
a  matter  not  forbidden  to  a  State  by  the  Constitution,  and 
subsecpietitly  Conjijress  passes  an  act  on  the  same  matter,  beint^ 
one  whereon  Congress  has  reiieived  the  ri;^dit  to  legislate,  the  State 
statute,  wiiich  was  previously  valid,  now  beeonics  invalid  to  the 
extent  to  which  it  conflicts  with  the  Act  of  Congress.  For 
instance,  Congress  has  power  to  establish  a  uniform  law  of 
baid<ruptcy  over  the  whole  Union.  It  has  fonnerly,  in  the 
exercise  of  this  power,  passed  bankruptcy  laws ;  but  these  have 
been  repealed,  and  at  present  the  subject  is  left  to  the  State 
laws,  which  arc  accordingly  in  full  force  in  the  several 
States.^  Were  Congress  again  to  legislate  on  the  subject,  these 
State  laws  would  lose  their  force  ;  ^  and  if  the  law  passed  by 
Congress  were  again  repealed,  they  would  again  spring  into  life. 
The  field  of  this  so-called  concurrent  legislation  is  large,  for  Con- 
gress has  not  yet  exercised  all  the  powers  vested  in  it  of  superseding 
State  action. 

It  was  remarked  in  last  chapter  that  in  determining  the 
powers  of  Congress  on  the  one  hand  and  of  a  State  goverimient 
on  the  other,  opi)osite  methods  have  to  be  followed.  The  pre- 
sumption is  always  in  favour  of  the  Stjite ;  and  in  order  to  show 
that  it  cannot  legislate  on  a  subject,  there  must  be  pointed  out 
within  the  four  corners  of  the  Constitution  some  express  pro- 
hibition of  the  right  which  it  prima  facie  possesses,  or  some  implied 
prohibition  arising  from  the  fact  that  legislation  by  it  would  con- 
flict with  legitimate  federal  authority.^  On  the  other  hand,  the  pre- 
sumption is  always  against  Congress,  and  to  show  that  it  can 
legislate,  some  positive  grant  of  power  to  Congress  in  the 
Constitution  must  be  pointed  out.^     When  the  grant  is  shown, 

'  The  lawyer  may  refer  on  this  subject  to  the  interesting  case  of  Stvrges  v. 
Crovfninshield,  4  Wheat.  196. 

2  And  in  this  'nstance  they  would  lose  their  force  altogether,  because  the 
power  of  Congress  being  to  establisli  a  "  uniform  "  law,  the  continued  existence 
of  statutes  differing  in  the  different  States  would  prevent  the  law  of  bankruptcy 
from  being  uniform  over  the  Union. 

s  Otherwise  in  the  Federal  Constitution  of  Canada.     See  Note  to  Chapter  XXX. 

*  The  grant  need  not,  however,  be  express,  for  it  has  frequently  been  held 
that  a  power  incidental  or  instrumental  to  a  power  expressly  given  may  be  con- 
ferred upon  Congress  by  necessary  implication.  See  M'CuUoch  v.  Maryland, 
4  Wlieat.  p.  316,  mi  post,  Chapter  XXXIII. 
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then  the  Act  of  Congress  has,  so  long  as  it  ronmi'jis  on  the 
statute  book,  all  the  force  of  the  Constitution  itself.  In  some 
instances  the  grant  of  power  to  Congress  to  legislate  is  auxiliary 
to  a  prohibition  imposed  on  the  States.  This  is  notably  the  case 
as  regards  the  amendments  to  the  Constitution,  passed  for  the 
protection  of  the  lately  liberated  negroes.  They  interdict  the 
States  from  either  recognizing  slavery,  or  discriminating  in  any 
way  against  any  class  of  citizens ;  they  go  even  beyond  citizens 
in  their  care,  and  declare  that  **  no  State  shall  deny  to  any 
person  within  its  jtu'isdiction  the  equal  protection  of  the  laws." 
Now,  by  each  of  these  amendments.  Congress  is  also  em- 
powered, which  practically  means  enjoined,  to  "  enforce  by 
appropriate  legislation "  the  prohibitions  laid  upon  the  States. 
Congress  has  done  so,  but  some  of  its  efforts  have  been  held  to 
go  beyond  the  directions  of  the  amendments,  and  to  be  therefore 
void.^     The  grant  of  power  has  not  covered  them. 

Where  the  President  interferes  with  a  State,  he  does  so  either 
under  his  duty  to  give  effect  to  the  legislation  of  Congress,  or 
under  the  discretionary  executive  functions  which  the  Con- 
stitution has  entrusted  to  him.  So  if  any  State  were  to  depart 
from  a  republican  form  of  government,  it  would  be  his  duty  to 
bring  the  fact  to  the  notice  of  Congress  in  order  that  the 
guarantee  of  that  form  contained  in  the  Constitution  might  be 
made  effective.  If  an  insurrection  broke  out  against  the 
authority  of  the  Union,  he  would  (as  in  1861)  send  Federal 
troops  to  suppress  it.  If  there  should  be  rival  State  govern- 
ments, each  claiming  to  be  legitimate,  the  President  might, 
especially  if  Congi-ess  were  not  sitting,  recognize  and  support  the 
one  which  he  deemed  regular    \d  constitutional.^ 

Are  these,  it  may  be  asked,  the  only  cases  in  which  Federal 
authority  can  interfere  within  the  limits  of  a  State  to  maintain 
order  ?  Are  law  and  order,  i.e.  the  punishment  of  crimes  and 
the  enforcement  of  civil  rights,  left  entirely  to  State  authorities  ? 
The  answer  is  : — 

^  See  the  Appendix  (by  Judge  Cooley)  to  the  last  edition  of  Story's  Com- 
mentaries, and  the  cases  on  the  three  last  amendments  collected  in  Desty's 
Constitution  of  the  United  States  Annotated. 

^  In  1874-75  a  contest  having  arisen  in  Louisiana  between  two  governments 
each  claiming  to  be  the  legal  government  of  the  State,  Federal  military  aid  was 
supplied  to  one  of  them  by  the  President,  and  his  action  was  afterwards 
approved  by  Congress.  It  hcis  been  doubted,  however,  whether  the  case  could 
properly  be  deemed  one  of  "domestic  violence"  within  the  meaning  of  Art. 
iv.  §  4  of  the  Constitution, 
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The  rit^ht  of  the  State  to  o]>e(licncc  is  wider  in  the  area  of 
matters  wliich  it  covoi's.  Prima  fucic,  every  State  law,  every 
order  of  a  competent  State  authority,  binds  the  citizen,  wliereas 
the  National  government  has  but  a  limited  power  :  it  can  legis- 
late or  command  only  for  certiin  purposes  or  on  certain  subjects. 
But  within  the  limits  of  its  power,  its  authority  is  higher  than 
that  of  the  State,  and  must  bo  obeyed  even  at  the  risk  of  dis- 
obeying the  State.  A  recent  instjinco  in  which  a  State  otticial 
sull'ercd  foi'  obeying  his  State  where  its  directions  clashed  with  a 
provision  of  the  Federal  Constitution  may  set  the  point  in  a  clear 
light.  A  statute  of  California  had  committed  to  t\w.  city  and 
county  authority  of  San  Fi'aTicisco  the  power  of  making  regula- 
tions for  the  management  of  gaols.  This  authority  had  in  187() 
passed  an  ordinance  directing  that  every  male  imprisoned  in  the 
county  gaol  should  "immediately  on  his  arrival  have  his  hair 
clipj)ed  to  a  uniform  length  of  one  inch  from  the  scalp."  The 
sheritV  naving,  under  this  ordinance,  cut  oil' the  queue  of  a  Chinese 
prisoner,  Ho  Ah  Kow,  was  sued  for  damages  by  the  prisoner, 
and  the  court,  holding  that  the  ordinai.ce  had  been  passed  with 
a  special  view  to  the  injury  of  the  Chinese,  who  consider  the 
prcbtrvation  of  their  (pieue  a  matter  of  religion  as  well  as  of 
honour,  and  that  it  operated  unequally  and  oppressively  upon 
them,  in  contravention  of  the  fovirteenth  amendment  to  the  Con- 
stitution of  the  United  States,  declared  the  ordinance  invalid, 
and  gave  judgment  against  the  sherill'.^  Similar  subsequent 
attempts  against  the  Chincae,  made  under  cover  of  the  constitu- 
tion of  California  of  1879  and  divers  statutes  passed  thereunder, 
have  been  defeated  by  the  courts. 

The  safe  rule  for  the  private  citizen  may  be  thus  cxjiressed  : 
"Ascertain  whether  the  Federal  law  is  constitutional  (i.e.  such 
as  Congress  has  j)ower  to  pass).  If  it  is,  conform  your  conduct 
to  it  at  all  hazards.  If  it  is  not,  disregard  it,  and  obey  the  law 
of  your  State."  This  may  seem  hard  on  the  private  citizen. 
How  shall  he  settle  for  himself  such  a  delicate  point  of  law  as 
whether  Congress  had  power  to  pass  a  particular  statute,  seeing 
that  the  question  may  be  doubtful  and  not  have  come  before  the 

*  Case  of  lio  Ah  Kmo  v.  Matthew  Nunan  (July  1879),  5  Sawyer,  Circuit 
Court  liepirrts,  p.  552.  A  similar  onlinaiicc  liad  hw.\\  ro.tic  years  bel'oro  courage- 
ously vetoed  by  Mr.  Alvord,  tlieii  mayor  of  San  Francisco. 
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courts  ?  But  iu  pnictici?  little  iiiconveuioiico  arises,  for  Coiiijress 
and  the  State  lei^islatures  have  learnt  to  keep  within  their 
respective  spheres,  and  the  questions  that  arise  between  them  are 
sehlom  such  as  need  disturb  an  ordinary  man. 

The  same  remarks  ap|)ly  to  contlicts  between  the  commands  of 
executive  ofliccrs  of  the  National  i^overnment  on  the  one  hand,  and 
those  of  State  otHcials  on  the  other.  If  the  national  officer  is  acting 
within  his  constitutional  powers,  he  is  entitled  to  bo  obeyed  in  pre- 
ference to  a  State  official,  and  conversely,  if  the  State  official  is  within 
his  ])owers,  and  the  national  officer  acting  in  excess  of  th  jso  which 
the  Federal  Constitution  confers,  the  State  official  is  tt)  h'i  obeyed. 

The  limits  of  judicial  power  are  inore  difficult  of  definition. 
Every  citizcMi  can  sue  and  be  sued  or  indicted  both  in  the  courts 
of  his  State  and  in  the  Federal  courts,  but  in  some  classes  of 
cases  the  former,  in  others  the  latter,  is  the  ])roper  tribunal, 
while  in  many  it  is  left  to  the  choice  of  the  parties  before  which 
tribunal  they  will  proceed.  S  iietimes  a  plaintiff  who  has 
brought  his  action  in  a  State  court  finds  when  the  case  has  gone 
a  certain  length  that  a  point  of  Federal  law  tiu'ns  up  which 
entitles  either  himself  or  the  defendant  to  transfer  it  to  a  Federal 
court,  or  to  appeal  to  such  a  court  should  the  decision  have  gone 
against  the  a|)j)licability  of  the  Federal  law.  Suits  are  thus 
const;intly  transferred  from  State  courts  to  Federal  courts,  but 
you  can  never  reverse  the  process  and  carry  a  suit  from  a 
Federal  court  to  a  State  court.  Within  its  proper  sphere  of 
[)ure  State  law,  and  of  course  the  great  bulk  of  the  cases  turn 
on  pure  State  law,  there  is  no  appeal  fi'om  a  State  court  to  a 
Federal  court ;  and  though  the  ])oint  of  law  on  which  the  case 
turns  may  b<'  one  which  hus  arisen  atid  becui  decided  in  the 
Supreme  court  of  the  Union,  a  State  judge,  in  a  State  case,  is 
not  bound  to  regard  that  decision.  It  has  only  a  moral  weight, 
such  as  might  be  given  to  the  decision  of  an  Knglish  court,  and 
where  the  (piestion  is  one  of  State  liiw,  whether  common  law  or 
statute  law,  in  whieh  Stall'  cotu'ts  li:ive  decided  oik;  way  and  a 
Federal  court  the  otliei-  way,  the  State  judge  ought  to  follow  his 
own  courts.  So  far  does  this  g<^,  that  a  Federal  court  in  ad- 
ministering St;i,t(i  law,  ought  to  rovvrnt',  its  own  previous  decision 
ratlu^r  than  (li'i)ai't  from  the  vi<'-w  wliieh  the  highest  State  court 
has  taken.^     All  this  seems  extremely  c<jmplex.     I  can  only  say 

^  This  is  especially  tho  rule  iu  oases  involving  the  title  to  liiml.     See  Cooley, 
l'rincij)lt.i,  p.  l\il.     lUit  tliiiugh  llic  theory  is  us  slated  in  tiic  text,  the  Keileral 
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that  it  is  less  tioublesonio  in  ])ractico  than  could  havo  been 
expected,  because  American  lawyers  are  accustomed  to  the 
intricacies  of  their  system. 

When  a  plaiiititl'  has  the  choice  of  proceeding:;  in  a  State 
court  or  in  a  Federal  court,  he  is  sometinu's,  especially  it'  he  has 
a  strong  case,  inclined  to  select  the  latter,  because  tlu;  Federal 
judges  are  more  independent  than  those  of  most  of  the  States, 
and  less  likely  to  be  inHuenceil  by  any  bias.  So,  too,  if  he 
thinks  that  local  pn^judico  may  tell  against  him,  he  will  picter 
a  Federal  court,  because  the  jurors  are  summoned  from  a  wider 
area,  and  because  the  judges  are  accustomed  to  exert  a  larger 
authority  in  guiding  and  controlling  the  jury,  liut  it  is  usually 
more  convenient  to  sue  in  a  State  court,  seeing  that  there  is  such 
a  court  in  every  county,  whereas  Federal  courts  are  compara- 
tively few  ;  in  many  States  there  is  but  one.' 

How  does  the  Federal  authority,  bo  it  executive  or  judicial, 
act  upon  the  citizens  of  a  State  1  It  acts  on  them  directly  by 
means  of  its  own  otHcers,  who  are  (juite  distinct  from  anil  inde- 
pendent of  the  State  otlicials.  Federal  indirect  taxes,  for  instance, 
are  levieil  all  along  the  coast  and  over  the  country  by  Federal 
custom-house  collectors  and  excisemen,  acting  under  the  orders 
of  the  treasury  departnumt  at  Washington,  'i'ho  judgments  of 
Federal  courts  are  carried  out  by  United  States  marshals,  like- 
wise dispersed  over  the  country  and  su])plied  with  a  stall'  of 
assistants.  This  is  a  provision  of  the  utmost  importance,  for  it 
enables  the  central  national  govenunent  to  keep  its  lingei-  upon 
the  people  everywhere,  anil  make  its  I'ws  and  the  commands  of 
its  duly  constituted  authorities  rcs{)ected  whether  the  State  within 
whose  territory  it  acts  be  heartily  h)yal  or  not.  and  whether  the  law 
which  is  b'ling  enforced  be  popular  or  obnoxious.  The  machinery 
of  the  National  government  ramilics  over  the  whole  Union  as  the 
nerves  do  over  the  human  body,  i)lacing  ever}'^  point  in  direct  con- 
nection with  the  central  executive.  The  same  is,  of  couise,  true 
of  the  army  :  but  tlu'i  army  is  so  small  and  stationed  in  so  few 
spots,  mostly  in  the  Far  West  where  Indian  i-aids  are  feared,  that  it 
scarcely  comes  into  a  view  of  the  onlinary  working  of  the  system. 

courts  not  unfre(iiiently  act  iijioii  tlu-ir  own  view  of  tlic  Stiitc  law,  and  liavi;  sonie- 
tiiiui.s  lii'tMi  aiicused  of  ;;i)Uip  so  far  as  to  creato  a  sort  of  Fiulcral  common  law. 

^  Of  course  a  i)laintilf  who  tliinks  local  iJicjuilicc  will  licfrieiiil  him  will  cliooso 
the  State  court,  but  tlio  defcmlant  may  have  the  cause  rcmovcij  to  a  I'Vdcral 
court  if  ho  be  a  citiztni  of  another  State  or  au  ulieu,  or  if  tho  (jueMtion  at  issue  if 
uuch  us  to  give  Federal  jurisdiction. 
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What  hiippens  if  the  authority  of  the  National  government  is 
op])osed,  if,  for  instance,  an  execution  levied  in  puisuance  of  a 
judgment  of  a  Federal  court  is  resisted,  or  Federal  excisemen  are 
impeded  in  the  seizure  of  an  illicit  distillery  ? 

Supposing  the  United  States  marshal  or  other  Federal  otlicei 
to  be  unable  to  overcome  the  physical  force  oi)i)osed  to  him,  he 
may  sununon  all  good  citizens  t(»  assist  him,  just  as  the  sherilV 
may  summon  the  jio^se  comitatus.  If  this  appeal  })roves  insullicient, 
he  nuist  call  U[)on  the  President,  who  may  oiiher  order  national 
troops  to  his  rid  or  may  reipiire  the  militia  of  the  State  in  which 
resistance  is  oliered  to  overcome  that  resistance.  Inferior  Federal 
otKcers  are  not  entitled  to  make  recpaisitions  for  State  force. 
The  common  law  princi[)le  that  all  citizens  are  bound  to  assist 
the  ministers  of  the  law  holds  good  in  America  as  in  England, 
but  it  is  as  . .  c  in  the  one  country  as  in  the  other,  that  what 
is  everybody .-  business  is  nobody's  business,  Practically,  the 
Federal  authorities  are  not  resisted  in  the  more  orderly  States 
and  more  civilized  districts.  In  such  regions,  however,  as  the 
mountains  of  Tennessee  and  North  (Jaiolina  the  inland  revenue 
officials  find  it  very  haid  to  enforce  the  excise  laws,  because  the 
country  is  wild,  concedment  is  easy  among  the  woods  and  rocks, 
and  the  popi  lation  siiies  with  the  smugglers.  And  in  some  of 
the  western  States  an  injunction  granted  by  a  court,  whether  a 
Federal  or  a  State  court,  is  occasionally  disregarded.'  Things 
were,  of  course,  nnich  worse  before  the  ^\'ar  of  Secession  luul 
established  the  authority  of  the  central  government  on  an  im- 
movable basis.  Federal  law  did  not  j)rovo  an  uniiuestioned 
protection  either  to  persons  who  became  in  some  districts  un- 
popular from  preaching  Abolitionism,  or  who,  like  the  Southern 
slave-catchers,  endeavoured,  under  the  Fugitive  Slave  laws,  to 
recapture  in  the  north  '  States  slaves  who  had  escaped  from 
their  masters.-  Passion  um  high,  and  great  as  is  the  respect  for 
law,  jiassion  in  America,  as  everywhere  else  m  the  world,  will 
have  its  way. 

If  tlio  duly  conjrtitutcd  authorities  of  a  State  resist  the  hnvs 

'  Tliu  a. tacks  upon  the  Cliinese  whioli  Federal  aiithoiitu's  liave  hail  to  olui  k 
Iiavi-  mostly  taken  place  not  in  States  but  in  'I'cnitorii's,  siuii  as  Washington 
Territory  ami  Montana,  wlicn^  tiu'  (lircct  powif  of  tlie  FimIi  ral  (iovcrnniunt  i.s 
greater  tlian  in  a  State.     See  Chapter  XLVll. 

'■'  It  wa.s  held  that  a  State  eouhl  not  authorize  its  courts  to  ciil'orcc  the  Fu>;i 
live  Sl.ive  laws.     iJcing  Feiieriu  HUitult-s,  tuey  must  he  Ici't  to  be  enforced  by  tlie 
National  goveruuient  only.     Sn*  f'riyu  v.  I'tnnsylvauia,  1(5  Tet.  639. 
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;ind  orders  of  the  National  government,  a  more  difficult  question 
arises.     This  has  several  times  happened. 

In  1798  the  legislatures  of  Kentucky  and  Virginia  adopted 
resolutions  whereby  they  declared  that  the  Constitution  was  not 
a  submission  of  the  States  to  a  general  government,  but  a  mere 
compact  between  the  States  vesting  in  such  a  government  certain 
strictly  specified  powers,  that  the  general  government  had  not 
been  made  the  final  and  exclusive  judge  of  the  extent  of  its  own 
powers,  and  that  when  it  went  beyond  the  powers  actually 
granted,  its  assumptions  were  unauthoritative  and  its  acts  in- 
valid. They  then  went  on  to  declare  that  certain  statutes  re- 
cently passed  by  Congress  were  void,  and  asked  the  other  States 
to  join  in  this  pronouncement  and  to  co-operate  in  securing  the 
repeal  of  the  statutes.^ 

In  1808  the  legislatures  of  some  o^  the  New  England  States 
passed  resolutions  condemning  the  embargo  which  the  National 
government  had  laid  u])on  shipping  by  an  Act  of  that  year. 
The  State  judges,  embold(Mied  by  these  resolutions,  "took  an 
attitude  consistently  hostile  to  the  embargo,"  hi)lding  it  to  be 
unconstitutional;  and  the  Federal  courts  in  New  England  "sel- 
dom succeeded  in  finding  juries  which  would  convict  even  for  the 
most  flagrant  violation  of  its  provisions."  "■^  In  18 1 2  the  governors 
of  Massachusetts  and  Connecticut  refused  to  allow  the  State 
militia  to  leave  their  State  in  pursuance  to  a  requisition  made  by 
the  President  under  the  authority  of  an  Act  of  Congress,  alleging 
the  requisition  to  be  unconstitutional.  In  1828-30  Georgia  re- 
fused to  obey  an  Act  of  Congress  regarding  the  Cherokee  Indians, 
and  to  respect  the  treaties  which  the  United  States  had  made 
with  this  tribe  and  the  Creeks.  The  Georgian  legislature  passed 
and  enforced  Acts  in  contempt  of  Federal  authority,  and  dis- 
regarded the  orders  of  the  Supreme  court,  President  Jackson, 


*  There  have  been  endless  discussions  in  America  us  to  tlie  true  uieauiug  and 
iutont  of  these  famous  resolutions,  a  lucid  account  of  which  may  be  found  iu  the 
article  (by  Mr.  Alex.  Johnston)  '"Kentucky  llcsoUitions,"  iu  the  American 
Cydopadia  of  Political  Sciciirc  The  Kentucky  resolutions  were  drafted  by 
JellersdU,  who  however  did  not  acknowledge  his  authorship  till  long  afterwards, 
the  Virginia  resolutions  by  Madison. 

Judge  Cooley  observes  to  me,  "  The  most  authoritative  exponents  of  the  States' 
Rights  creed  would  probably  have  said  tliat  '  the  uullification  by  the  States  of  all 
unauthorized  acts  doue  under  cover  of  tlie  Constitutiou '  iutended  by  the  Resolu- 
tions, was  a  nullification  by  constitutional  means." 

■■'  See  article  "  Embargo  "  (by  Mr.  Alex.  Jolmston)  in  the  American  Cyclopaedia 
')f  Political  i&icuci!. 
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who  had  an  old  frontiersman's  hatred  to  the  Indians,  declinint; 
to  interfere. 

Finally,  in  1832,  South  Carolina,  first  in  a  State  convention 
and  then  by  her  legislature,  amplified  while  professing  to  repeat 
the  claim  of  the  Kentucky  resolutions  of  171)8,  declared  the 
tariti"  imposed  by  Congress  to  bo  imll  and  void  as  regarded  her- 
self, and  proceeded  to  prepare  for  secession  and  war.  In  none 
of  these  cases  was  the  dispute  fought  out  either  in  the  courts  or 
in  the  field ;  ^  and  the  questions  as  to  the  right  of  a  State  to 
resist  Federal  authority,  and  as  to  the  means  whereby  she  could 
be  coerced,  were  left  over  for  future  settlement.  Settled  they 
finally  were  by  the  Civil  War  of  1861-65,  since  which  time  the 
following  doctrines  may  be  deemed  established  : — 

No  State  has  a  right  to  declare  an  act  of  the  Federal  govern- 
ment invalid.^ 

No  State  has  a  right  to  secede  from  the  IJnion. 

The  only  authority  competent  to  decide  finally  on  the  con- 
stitutionality of  an  act  of  Congress  or  of  the  national  executive 
is  the  Federal  judiciary.^ 

Any  act  of  a  State  legislature  or  State  executive  conflicting 
with  the  Constitution,  or  with  an  act  of  the  National  government 
done  under  the  Constitution,  is  really  an  act  not  of  the  State  govern- 
ment, which  caiuiot  legally  act  against  the  Constitution,  but  of 
persons  falsely  assuming  to  act  as  such  government,  and  is  there- 

'  The  Act  •.oiui)lainud  of  by  Kentucky  and  Virginia  provoked  a  reaction  which 
led  to  the  o\  'throw  of  the  Federalist  party  which  had  passed  them.  Of  the 
most  ini])ortai  among  them,  one  was  repealed  and  tlie  other,  the  Sedition  Act, 
expired  iu  18l  by  ellluxiou  of  time.  Jetlerson,  when  he  became  President  in 
that  year,  shov  !  his  disapproval  of  it  by  pardoning  persons  convicted  under  it. 
The  Embargo  vas  raised  by  Congress  in  consequence  of  the  strong  opposition  of 
New  England.  In  these  cases,  therefore,  it  may  be  thought  that  the  victory  sub- 
stantially remained  with  the  protesting  States,  while  the  resistance  of  South 
Carolina  to  the  taritf  'nao  settled  by  a  compromise. 

-  Of  course,  as  already  obscrveil,  a  State  oliicer  or  a  private  citizen  may  dis- 
regard an  act  of  the  Federal  government  if  ho  holds  it  unconstitutional.  Hut  he 
does  so  at  his  j)eril. 

^  Any  court.  State  or  Federal,  may  decide  on  such  a  (juestion  in  the  first  in- 
stance. Hut  if  the  question  be  a  purely  political  one,  it  may  be  inciipable  of 
being  decided  by  any  court  whatever  (see  Chapter  XXIV.),  and  in  such  cases  the 
decision  of  the  polilicid  departments  (Congress  or  the  President,  as  the  case  may 
be)  of  the  Federal  government  is  necessarily  final,  though,  of  course,  liable  to  bo 
reversed  by  a  subsetiuent  Congress  or  President.  The  cases  whiili  arose  on  the 
Reconstruction  Acts,  after  the  War  of  Secession,  allbrd  un  illustration.  I'ho 
attempts  made  to  bring  these  before  the  courts  failed,  and  the  acts  were  en- 
forced. See  Oeurgta  v.  kitanton,  0  Wall.  p.  57  ;  and  Cooley,  I'ridciplcs,  pp. 
138,  198. 
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foro  ipso  jure  void.^  Those  who  disobey  Federal  authority  on 
'■^'  fjrround  of  the  commands  of  a  State  authority  are  therefore 
insurgents  against  the  Union  who  must  be  coerced  by  its  power. 
The  coercion  of  such  insurgents  is  directed  not  against  the  State 
but  against  them  as  individual  though  combined  wrongdoers. 
A  State  cannot  secede  and  cannot  rebel.  Similarly,  it  cannot  be 
coerced. 

This  view  of  the  matter,  which  seems  on  the  whole  to  be  that 
taken  by  the  Supreme  court  in  the  cases  that  arose  after  the 
Civil  War,  disi)oses,  as  has  been  well  observed  by  Judge  Hare,^ 
of  the  ditliculty  which  President  Buchanan  felt  (see  his  message  of 
3d  December  1860)  as  to  the  coercion  of  a  State  by  the  Union. 
He  argued  that  because  the  Constitution  did  not  provide  for  such 
coercion,  a  proposal  in  the  Convention  of  1787  to  authorize  it 
having  been  ultimately  drop])ed,  it  was  legally  impossible.  The 
best  answer  to  this  contention  is  that  such  a  provision  would 
have  been  superfluous,  because  a  State  cannot  legally  act  against 
the  Constitution.  All  that  is  needed  is  the  power,  unquestion- 
ably contained  in  the  Constitution  (Art.  iii.  §  3),  to  subdue  and 
punish  individuals  guilty  of  treason  against  the  Union.^ 

•Except  in  the  cases  which  have  been  alreaily  specified,  the 
National  government  has  no  right  whatever  of  interfering  either 
with  a  State  as  a  commonwealth  or  with  the  individual  citizens 
thereof,  and  may  be  lawfully  resisted  should  it  attempt  to  do  so. 

"What  then?"  the  European  reader  may  ask.  "Is  the 
National  government  without  the  power  and  the  duty  of  correct- 
ing the  social  and  political  evils  which  it  may  find  to  exist  in  a 
particular  State,  and  which  a  vast  majority  of  the  nation  may 
condenui.  Suppose  widespread  brigandage  to  exist  in  one  of  the 
States,  endangering  life  and  property.  Suppose  contracts  to  be 
habitually  broken,  and  no  redress  to  be  obtainable  in  the  State 
courts.     Suppose  the  police  to  be  in  league  with  the  assassins. 

^  It  may,  however,  happen  that  a  State  law  ia  uncoustitutioual  in  pail  only, 
perhaps  in  some  trilling  details,  and  in  such  cases  that  part  only  will  be  invalid, 
and  the  rest  of  the  law  will  be  upheld.  For  instance,  a  criminal  statute  might 
be  framed  so  as  to  apply  retrospectively  as  well  as  prospectively.  So  far  as 
retrospective  it  would  be  bad,  but  goud  for  all  future  cases.  (See  Constit.,  Art. 
i.  §10,  par.  1.) 

^  Lectures  on  American  Conslilulional  Law,  p.  45. 

^  The  Swiss  Constitution  allows  the  Federal  goverument  to  coerce  a  disobedient 
canton.  This  is  commonly  done  by  quartering  Federal  troops  in  it  at  its  expense 
till  its  government  yields — a  form  of  coercion  which  Swiss  frugality  dislikes,  oi 
by  withholding  its  share  of  Federal  gi'auts. 
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Suppose  the  most  mischievous  laws  to  be  enacted,  laws,  for  instance, 
which  recognize  polygamy,  leave  homicide  unpunished,  drive  away 
capital  by  imposing  upon  it  an  intolerable  load  of  taxation.  Is 
the  nation  obliged  to  stand  by  with  folded  arms  while  it  sees  a 
meritorious  minority  oppressed,  the  prosperity  of  the  State 
ruined,  a  pernicious  example  set  to  other  States?  Is  it  to  be 
debarred  from  using  its  supreme  authority  to  rectify  these 
mischiefs  ? " 

The  answer  is,  Yes.  Unless  the  legislation  or  administiation 
of  such  a  State  transgresses  some  provision  of  the  Federal  Con- 
stitution (such  as  that  forbidding  ex  post  facto  laws,  or  laws  impair- 
ing the  obligation  of  a  contract),  the  National  government  not 
only  ought  not  to  interfere  but  cannov.  interfere.  The  State 
must  go  its  own  way,  with  whatever  injury  to  private  rights  and 
common  interests  its  folly  or  perversity  may  cause. 

Such  a  case  is  not  imaginary.  In  the  Slave  States  before  the 
war,  although  the  negroes  were  not  generally  ill  treated,  many 
shocking  laws  were  i)assed,  and  society  Avas  going  from  bad  to 
worse.  In  parts  of  a  feAv  of  the  western,  and  especially  of  the 
south-western  States  at  this  moment,  the  roads  and  even  the  rail- 
ways are  infested  by  robbers,  justice  is  uncertain  and  may  bo 
unattainable  when  popular  sentiment  does  not  support  the  law. 
Homicide  often  goes  unpunished  by  the  courts,  though  sometimes 
punished  by  Judge  Lynch.  So,  too,  in  a  few  of  these  States 
statutes  opposed  to  sound  principles  of  legislation  have  been 
passed,  and  have  brought  manifold  evils  in  their  train.  But  the 
Federal  government  looks  on  unperturbed,  with  no  remorse  for 
neglected  duty. 

The  obvious  explanation  of  this  phenomenon  is  that  the  large 
measure  of  independence  left  to  the  States  under  the  Federal 
system  makes  it  necessary  to  tolerate  their  misdoings  in  some 
directions.  As  a  distinguished  authority^  observes,  "The  Federal 
Constitution  provided  for  the  protection  of  contracts,  and  against 
those  oppressions  most  likely  to  result  from  popular  passion  and 
demoralization ;  and  if  it  had  been  proposed  to  go  further  and 
give  to  the  Federal  authority  a  power  to  intervene  in  still  more 
extreme  cases,  the  answer  would  probably  have  been  that  such 
cases  were  far  less  likely  to  arise  than  was  the  Federal  power  to 
intervene  improperly  under  the  pressure  of  party  passion  or 
policy,  if  its  intervention  were  permitted.  To  have  authorized 
^  Judge  Cooley,  la  a  letter  to  the  author. 
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such  intervention  would  have  been  to  run  counter  to  the  whole 
spirit  of  the  Constitution,  which  kept  steadily  in  view  as  the 
wisest  policy  local  government  for  local  ailairs,  general  govern- 
ment for  general  aflUirs  only.  Evils  Avould  unquestionably  arise. 
But  the  Philadelphia  Convention  believed  that  they  would  be 
kept  at  a  minimum  and  most  quickly  cured  by  strict  adherence 
to  this  policy.  The  sco])e  for  Federal  interference  was  consider- 
ably enlarged  after  the  Civil  War,  but  the  general  division  of 
^authority  between  the  States  and  the  nation  was  not  disturbed." 
So  far  from  lamenting  as  a  fault,  though  an  unavoidable 
fault,  of  their  Federal  system,  the  State  independence  I  have 
described,  the  Americans  are  inclined  to  praise  it  as  a  merit. 
They  argue,  not  merely  that  the  best  way  on  the  whole  is  to 
leave  a  State  to  itself,  but  that  this  is  the  only  way  in  which  a 
permanent  cure  of  its  diseases  will  be  effected.  They  are  con- 
sistent not  only  in  their  Federal  principles  but  in  their  demo- 
cratic principles.  *'  As  laissez  aller"  they  say,  "  is  the  necessary 
course  in  a  Federal  government,  so  it  is  the  right  course  in  all 
free  governments.  Law  will  never  be  strong  or  respected  unless 
it  has  the  sentiment  of  the  people  behind  it.  If  the  people  of  a 
State  make  bad  laws,  they  will  suffer  for  it.  They  will  be  the 
lirst  to  suffer.  Let  them  suffer.  Suffering,  and  nothing  else, 
will  implant  that  sense  of  responsibility  which  is  the  first  step  to 
reform.  Therefore  let  them  stew  in  their  own  juice :  let  them 
malvc  their  bed  and  lie  upon  it.  If  they  drive  cajntal  away, 
there  will  be  less  work  for  the  artisans :  if  they  do  not  enforce 
contracts,  trade  will  decline,  and  the  evil  will  work  out  its 
remedy  sooner  or  later.  Perhaps  it  will  be  later  rather  than 
sooner :  if  so,  the  experience  will  be  all  the  more  conclusive.  la 
it  said  that  the  minority  of  wise  and  peaceable  citizens  may 
suffer  ?  Let  them  exert  themselves  to  bring  their  fellows  round 
to  a  better  mind.  Reason  and  experience  will  be  on  their  side. 
We  cannot  be  democrats  by  halves  j  and  where  self-government 
is  given,  the  majority  of  the  community  must  rule.  Its  rule  will 
in  the  end  be  better  than  that  of  any  external  power."  No 
doctrine  more  completely  pervades  the  American  people,  the 
instructed  as  well  as  the  uninstructed.  Philosophers  will  tell 
you  that  it  is  the  method  by  which  Nature  governs,  in  whose 
economy  error  is  followed  by  pain  and  sufiering,  whose  laws 
carry  their  own  sanction  with  them.  Divines  will  tell  you  that 
it  is  the  method   by  which  God  governs :  God  is  a 
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Judge  and  God  is  provoked  every  day,  yet  He  makes  His  sun  to 
rise  on  the  evil  and  the  good,  and  sends  His  rain  upon  the  just 
and  the  unjust.  He  docs  not  directly  intervene  to  punish  faults, 
but  leaves  sin  to  bring  its  own  appointed  penalty.  Statesmen 
will  point  to  the  troubles  which  ffdlowcd  the  attempt  to  govern 
the  reconquered  seceding  States,  first  by  military  force  and  then 
by  keeping  a  great  part  of  their  population  disfranchised,  and 
will  declare  that  such  evils  as  still  exist  in  the  South  are  far  less 
grave  than  those  which  the  denial  of  ordinary  self-government 
involved.  "So,"  they  pursue,  "Texas  and  California  will  in 
time  unlearn  their  bad  habits  and  come  out  right  if  we  leave 
them  alone :  Federal  interference,  even  had  we  the  machinery 
needed  for  prosecuting  it,  would  check  the  natural  process  by 
which  the  better  elements  in  these  raw  communities  are  jnirging 
away  the  maladies  of  youth,  and  reaching  the  settled  health  of 
manhood."  " 

A  European  may  say  that  there  is  a  dangerous  side  to  this 
application  of  democrati"  faith  in  local  majorities  and  in  lavisez 
aJler.  Doubtless  there  is :  yet  those  who  have  leamt  to  know 
the  Americans  will  answer  that  no  nation  so  well  understands  its 
own  business. 
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CHAPTER  XXIX 

CRITICISM   OF  THE   FEDERAL   SYSTEM 

All  Americans  have  long  been  agreed  that  the  only  possible 
form  of  government  for  their  country  is  a  Federal  one.  All 
have  perceived  that  a  centralized  system  would  be  inexpedient, 
if  not  unworkable,  over  so  large  an  area,  and  have  still  more 
strongly  felt  that  to  cut  up  the  continent  into  absolutely  inde- 
pendent States  would  not  only  involve  risks  of  war  but  injuie 
commerce  and  retard  in  a  thousand  ways  the  material  develop- 
ment of  every  part  of  the  country.  But  regarding  the  nature  of 
the  Federal  tie  that  ought  to  exist  there  have  been  keen  and 
frequent  controversies,  dormant  t  present,  but  which  might 
break  out  afresh  should  there  an  j  a  new  question  of  social  or 
economic  change  capable  of  bringing  the  powers  of  Congress  into 
collision  with  the  wishes  of  any  State  or  group  of  States.  The 
general  suitability  to  the  country  of  a  Federal  system  is  tli< -re- 
fore  accepted,  and  need  not  be  discussed.  I  pass  to  consider  the 
strong  and  weak  points  of  that  which  exists. 

The  faults  generally  charged  on  federations  as  compared  with 
unified  governments  are  the  following  : — 

I.  Weakness  in  the  conduct  of  foreign  affairs. 

II.  Weakness  in  home  government,  that  is  to  say,  deficient 
authority  over  the  component  States  and  the  individual  citizens. 

III.  Liability  to  dissolution  by  the  secession  or  rebellion  of 
States. 

IV.  Liability  to  division  into  groups  and  factions   by  the 
formation  of  separate  combinations  of  the  component  States. 

V.  Want  of  uniformity  among  the  States  in  legislation  and 
administration. 

VI.  Trouble,  expense,  and  delay  due  to  the  complexity  of  a 
double  system  of  legislation  and  administration. 

The  first  four  of  these  are  all  due  to  the  same  cause,  viz.  the 
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can  he  deomod  likely  to  suffer  in  its  foreign  relations  from  its 
Federal  character. 

II.  For  the  purposes  of  domestic  government  the  Federal 
authority  is  now,  in  ordinary  times,  sufficiently  strong.  How- 
ever, as  was  remarked  in  last  chapter,  there  have  been  occasions 
when  the  resistance  of  even  a  single  State  disclosed  its  weakness. 
Had  a  man  less  vigorous  than  Jackson  occupied  the  presidential 
chair  in  1832,  South  Carolina  would  probably  have  prevailed 
against  the  Union.  In  the  Kansas  troubles  of  1855-56  the 
national  executive  played  a  sorry  part ;  and  oven  in  the  resolute 
hands  of  President  Grant  it  was  hampered  in  the  re-establish- 
ment of  order  in  the  reconquered  southern  States  by  the  rights 
which  the  Federal  Constitution  secured  to  those  States.  The 
only  general  conclusion  on  this  point  which  can  be  drawn  from 
history  is  that  while  the  central  government  is  likely  to  find  less 
and  less  difficulty  in  enforcing  its  will  against  a  State  or  dis- 
obedient subjects,  because  the  prestige  of  its  success  in  the  Civil 
War  has  strengthened  it,  because  the  Union  sentiment  is  still 
growing,  and  because  the  facilities  of  communication  make  the 
raising  and  moving  of  troops  more  easy,  nevertheless  recalcitrant 
States,  or  groups  of  States,  still  enjoy  certain  advantages  for 
resistance,  advantages  due  partly  to  their  legal  position,  partly 
to  their  local  sentiment,  which  rebels  might  not  have  in  unified 
countries  like  England,  France,  or  Italy. 

III.  Everybody  knows  that  it  was  the  Federal  system  and 
the  doctrine  of  State  sovereignty  grounded  thereon,  and  not 
expressly  excluded,  though  certainly  not  recognized,  by  the 
Constitution,  which  led  to  the  secession  of  1861,  and  which  gave 
European  powers  a  plausible  ground  for  recognizing  the  insur- 
gent minority  as  belligerents.  Nothing  seems  now  less  probable 
than  another  secession,  not  merely  because  the  supposed  legal 
basis  for  it  has  been  abandc*"ed,  and  because  the  advantages  of 
continued  union  are  more  obvious  than  ever  before,  but 
because  the  precedent  of  the  victory  won  by  the  North  will 
discourage  like  attempts  in  the  future.  ^  This  is  so  strongly 
felt  that  it  has  not  even  been  thought  worth  while  to  add  to 
the  Constitution  an  amendment  negativing  the  right  to  secede. 

1  The  Roman  Catholic  cantons  of  Switzerland  (or  rather  the  majority  of  them) 
formed  a  separate  league  (the  so-called  Sonderbund)  which  it  needed  the  war  of 
1846  to  put  down.  And  the  effect  of  that  war  was,  as  in  the  parallel  case  of 
America,  to  tighten  the  Federal  bond  for  the  future. 
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Tlio  doctrine  of  the  legal  iiidcstnictibility  of  llic  L'liioii  is  now 
well  established.  To  cstivblisli  it,  however,  cost  thousands  of 
millions  of  dolhirs  and  the  lives  of  a  million  of  men. 

IV.  The  combination  of  States  into  gioups  was  a  familiar 
feature  of  j)olitics  before  the  war.  South  Carolina  and  the  Oulf 
States  constituted  one  such,  and  the  most  energetic,  group ;  the 
New  England  States  frcc^uently  acted  as  another,  especially 
during  the  war  of  1812.  At  present,  though  there  are  several 
sets  of  States  whoso  common  interests  lead  their  representatives 
in  Congress  to  act  together,  it  is  no  longer  the  fashion  for  States 
to  combine  in  an  official  way  through  their  State  oiganizations, 
and  their  doing  so  would  excite  reprehension.  It  is  easier,  safer, 
and  more  eflective  to  act  through  the  y;uKit  national  parties. 
Any  considerable  State  interest  (such  as  tha  of  the  silver-miners 
or  cattle-men,  or  Protectionist  manufacturers)  can  generally  com- 
pel a  party  to  conciliate  it  by  threatening  to  forsake  tlie  party  if 
neglected.  Political  action  runs  less  in  State  channels  than  it 
did  formerly,  and  the  only  really  threatening  form  which  the 
combined  action  of  States  could  take,  that  of  using  for  a  common 
disloyal  purpose  State  revenues  and  the  machinery  of  State 
governments,  has  become,  since  the  failure  of  secession,  most 
improbable. 

V.  The  want  of  uniformity  in  private  law  and  methods  of 
administration  is  an  evil  which  ditterent  minds  will  judge  by 
different  standards.  Some  may  think  it  a  positive  benefit  to 
secure  a  variety  which  is  interesting  in  itself  and  makes  possible 
the  trying  of  experiments  from  which  the  whole  country  may 
profit.  Is  variety  within  a  country  more  a  gain  or  a  loss  1 
Diversity  in  coinage,  in  weights  and  measures,  in  the  rules  re- 
garding bills  and  cheques  and  banking  and  commerce  generally, 
is  obviously  inconvenient.  Diversity  in  dress,  in  food,  in  the 
habits  and  usages  of  society,  is  almost  as  obviously  a  thing  to 
rejoice  over,  because  it  diminishes  the  terrible  monotony  of  life. 
Diversity  in  religious  opinion  and  Avorship  excited  horror  in  the 
Middle  Ages,  but  now  passes  unnoticed  unless  where  accompanied 
by  intolerance.  In  the  United  States  the  possible  diversity  of 
laws  is  immense.  Each  State  can  play  whatever  tricks  it  pleases 
with  the  laAV  of  family  relations,  of  inheritance,  of  contracts,  of 
tortp,  of  crimes.^  But  the  actual  diversity  is  not  great,  for  all 
the  States,  save  Louisiana,  have  taken  the  English  common  and 

^  Subject  to  a  lew  prohibitions  contained  in  the  Constitution. 
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statute  law  of  1770  :is  their  point  of  departure,  and  have  ad- 
hered to  its  iniiiii  principles.  A  more  complete  uin'formity  as 
regards  marriage  and  divorce  nn'ght  be  desirable,  for  it  is  par- 
ticularly awkward  not  to  know  whether  you  are  married  or 
not,  nor  whether  you  have  been  or  can  bo  divorced  or  not ; 
and  several  States  have  trieil  bold  ex])eriments  in  divorce 
laws.^  But,  on  the  whole,  far  less  inconvenience  than  could 
have  been  expected  seems  to  be  caused  by  the  varying  laws 
of  diflercnt  States,  p.artly  because  connuercial  law  is  the  de- 
j)artmcnt  in  which  the  diversity  is  smallest,  partly  because 
American  practitiotuM's  and  judges  have  l)ecome  expert  in  apply- 
ing the  rules  for  determining  Avhich  law,  where  those  of 
diH'erent  States  are  in  question,  ought  to  be  deemed  to  govern 
a  given  case.- 

VI.  Ho  who  is  conducted  over  an  iiun-clad  warship,  and  sees 
the  infinite  intricacy  of  the  machinery  and  mechanical  ai)i)liauce3 
which  it  contains  and  by  which  its  engines,  its  guns,  its  turrets, 
its  tor|KHloes,  its  apparatus  for  anchoring  and  making  sail,  are 
workeil,  is  a|)t  to  think  that  it  nuist  break  down  in  the  rough 
piactico  of  war.  He  is  told,  however,  that  the  more  is  done  by 
machinery,  the  more  safely  and  easily  does  everything  go  on, 
because  the  machinery  cau  be  relied  on  to  work  accurately,  and 
the  performance  by  it  of  the  heavier  work  leaves  the  crew  free 
to  attend  to  the  general  management  of  the  vessel  and  her  arma- 
ment.  So  iu  studying  the  elaborate  devices  with  which  the 
Federal  system  of  the  United  Stat.^s  has  been  equip]>ed,  one 
fancies  that  with  so  many  authorities  and  bodies  whose  functions 
are  intricately  interlaced,  and  some  of  which  may  collide  with 
others,  there  must  bo  a  great  risk  of  break-downs  and  deadlocks, 
not  to  speak  of  an  expense  much  exceeding  that  which  is  incident 

^  Jiulgo  Cooley,  however,  observes  to  me  that  theio  is  little  substantial 
diversity  iu  the  laws  of  nuirriago  in  ditVerent  States,  the  general  rule  everywhere 
being  Hint  no  special  ceremony  is  requisite,  and  the  statutory  forms  not  being 
tleeniel  iniporativc.  He  adiis  that  even  as  regards  divorce  far  more  trouble 
arises  from  frauds  jiractised  on  the  laws  tlian  from  divergent  provisions  iu  the 
laws  themselves.  It  may  be  observed  that  althougli  the  law  of  Scotland  still 
ditVers  iu  many  materia!  points  from  that  of  Enghind  and  Irel.uul,  having  had  a 
wholly  diH'erent  origin,  13ritish  subjects  and  courts  do  not  liud  the  practical 
inconveniences  arising  from  the  diversities  to  be  serious  except  as  respects 
marriage  and  the  succession  to  pioperty.  Tlie  mercantile  law  of  the  two 
countries  tends  to  become  practically  the  same. 

-  American  jurists,  and  especially  Mr.  dustice  Story,  have  done  much  to 
elucidate  this  diilicult  branch  of  law,  to  which  the  name  of  Private  International 
Law  is  usually  (though  not  very  happily)  applied. 
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to  :i  simple  ccjitralized  govenimctit.  The  Amerieans  do  not 
seciu  to  feel  this.  They  tell  you  that  smoothness  of  woi'king  is 
secured  l)y  elaboration  of  device,  that  com])lex  as  the  mechanism 
of  their  government  may  api)ear,  the  citizens  have  pown  so 
familiar  with  it  that  its  play  is  smooth  and  easy,  attended  with 
less  trouble,  and  certaiidy  with  less  suspicion  on  tlio  part  of  the 
people,  than  would  belong  to  a  scheme  which  vested  all  powers 
in  one  adnn'nistration  and  one  legislature.  The  expense  is  ad- 
mitted, but  is  considered  no  <^rave  (lef(!ct  when  compared  witli 
the  waste  which  arises  from  untrustworthy  ollicials  and  legislators 
whoso  depredations  would,  it  is  thought,  be  greater  were  their 
.sphere  of  action  wider,  and  the  checks  upon  them  fewer.  He 
who  examines  a  system  of  ";.)vernment  from  without  is  generally 
disposed  to  overrate  the  ditliculties  in  woiking  which  its  com- 
plexity causes.  Few  things,  for  instance,  are  harder  than  to 
explain  to  a  ])erson  who  has  not  been  a  student  in  one  of  the 
two  ancient  English  ujiiversities  the  nature  of  their  highly  com- 
plex constitution  and  the  relation  of  the  colleges  to  the  utdversity. 
If  ho  does  apprehend  it  ho  pronounces  it  too  intricate  for  the 
purposes  it  has  to  servo.  To  those  who  have  grown  up  under  it, 
nothing  is  simpler  and  more  obvious. 

There  is  a  blemish  characteristic  of  the  Americati  federation 
which  Americans  seldom  notice  because  it  seems  to  them  un- 
avoidable. This  is  the  practice  in  selecting  candidates  for  Federal 
office  of  regarding  not  so  much  the  merits  of  the  candidate  as 
the  etlect  which  his  nomination  will  have  n])on  the  vote  of  tho 
State  to  which  he  belongs.  Second-rate  men  aro  run  for  first- 
rate  posts,  not  because  the  party  which  runs  them  overrates  their 
caj)acity,  but  because  if  "xijocts  to  carry  their  State  either  by 
tlieir  local  intluenco  or  through  the  pleasure  which  the  State  feels 
in  tho  prospect  of  seeing  one  of  its  own  citizens  in  high  office. 
This  of  course  works  in  favour  of  the  politicians  who  come  from 
a  largo  State.  No  doubt  the  leading  men  of  a  large  State  are 
prima  f^wie  more  likely  to  l)e  men  of  high  ability  than  those  of  a 
small  State,  because  the  field  of  choice  is  wider,  the  competition 
probably  keener.  One  is  reminded  of  the  story  of  the  leading 
citizen  in  the  isle  of  Soriphus  who  observed  to  Themistodes, 
"  You  would  not  have  been  famous  had  you  been  born  in  Sori- 
phus," to  which  Themistodes  replied,  "Neither  would  you  had 
you  been  born  in  Athens."  The  two  great  States  of  Virginia 
and  Massachusetts  reared   one  half  of  the  men  who  won  dis- 
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tinction  in  the  first  fifty  years  of  the  history  of  the  Kepublic' 
Nevertheless  it  often  happens  that  a  small  State  producer  a  first- 
rate  man,  whom  the  country  ought  to  have  ivi  its  highi^nt  places, 
as  President,  or  as  Speaker  of  the  House  of  Ke])resentatives,  hut 
who  is  passed  over  because  the  Federal  system  gives  great  weight 
to  the  voice  of  a  State,  and  because  State  sentiment  is  so  strong 
that  the  voters  of  a  State  which  has  a  large  and  perhaps  a 
doubtful  vote  to  cast  in  national  elections,  prefer  an  inferior  man 
in  whom  they  are  directly  interested  to  a  superior  one  who  is  a 
stranger. 

I  have  left  to  the  last  the  gravest  reproach  which  Eiuropeans 
have  been  wont  to  bring  against  Federalism  in  America.  They 
attributed  to  it  the  origin,  or  at  least  the  virulence,  of  the  ^reat 
struggle  over  slavery  which  tried  the  Constitution  so  severely. 
That  struggle  created  parties  which,  though  thoy  had  adherents 
everywhere,  no  doubt  tended  more  and  more  to  oecome  identified 
with  States,  controlling  the  State  organizations  aid  bending  the 
Stiite  governments  to  their  service.  It  gave  tremendous  im- 
portance to  legal  questions  arising  out  of  the  differences  between 
the  law  of  the  Slave  States  and  the  Free  States,  questions  which 
the  Constitution  had  either  evaded  or  not  foreseen.  It  shook 
the  credit  of  the  Supreme  court  by  making  the  judicial  decision 
of  those  questions  appear  due  to  partiality  to  the  Slave  States. 
It  disposed  the  extreme  men  on  both  ^idcs  to  hate  the  Federal 
Union  which  bound  them  in  the  same  body  with  their  antagon- 
ists. It  laid  hold  of  the  doctrine  of  State  rights  and  State 
sovereignty  as  entitling  a  commonwealth  which  deemed  itself 
aggrieved  to  shako  ofi'  allegiance  to  the  national  government. 
Thus  at  last  it  brought  about  secession  and  the  great  civil  war. 
Even  when  the  war  was  over,  the  dregs  of  the  poison  continued 
to  haunt  and  vex  the  system,  and  bred  fresh  disorders  in  it. 
The  constitutional  duty  of  re-establishing  the  State  governments 
of  the  conquered  States  on  the  one  hand,  and  on  the  other  hand 
the  practical  danger  of  doing  so  while  their  people  remained 
disaftected,  produced  the  military  governments,  the  "  carpet  bag  " 
governments,  the  Ku  Klux  Klan  outrages,  the  gift  of  suft'rage  to 
a  negro  population  unfit  for  such  a  privilege,  yet  apparently 
capable  of  being  protected  in  no  other  way.  All  these  mischiefs, 
it  has  often  been  argued,  are  the  results  of  the  Federal  structure 

^  Webster  rr.ay  be  ff»irly  counted  to  Massachusetts,  as  he  settled  there  iu 
early  life,  and  sat  tor  many  years  as  senator  from  it. 
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of  the  governinont,  which  carried  in  its  bosom  the  seeds  of  its 
own  destruction,  seeds  sure  to  ripen  so  soon  as  tlierc  arose  a 
question  that  stirred  men  deeply. 

It  may  be  answered  not  mei'cly  tha^  the  National  government 
has  survived  this  struggle  and  emerged  from  it  stronger  than 
before,  but  also  that  Federalism  did  not  produce  the  struggle, 
but  only  gave  to  it  the  jiarticular  form  of  a  series  of  legal  con- 
troversies over  the  Federal  pact  followed  by  a  war  of  Spates 
against  the  Union.  Where  such  vast  economic  interests  were 
involved,  and  such  hot  passions  roused,  there  must  anyhow  have 
been  a  conflict,  and  it  may  well  be  that  a  conflict  raging  within 
the  vitals  of  a  centralized  government  would  have  proved  no  less 
terrible  and  would  have  left  as  many  noxious  sequelae  behind. 

In  blaming  either  the  conduct  of  a  person  or  the  plan  and 
scheme  of  a  government  for  evils  which  have  actually  followed, 
one  is  apt  to  overlook  those  other  evils,  perhaps  as  great,  which 
might  have  flowed  from  different  conduct  or  some  other  plan. 
All  that  can  fairly  be  concluded  from  the  history  of  th-  American 
Union  is  that  Federalism  is  obliged  by  the  law  of  its  nature  to 
leave  in  the  hands  of  States  powers  whose  exercise  may  give  to 
political  controversy  a  peculiarly  dangerous  form,  may  impede 
the  assertion  of  national  authority,  may  even,  when  long-continued 
exasperation  has  suspended  or  destroyed  the  feeling  of  a  common 
l)atriotism,  threaten  national  unity  itself.  Against  this  danger  is 
to  be  set  the  fact  that  the  looser  structure  of  a  Federal  govern- 
ment and  the  scope  it  gives  for  diversities  of  legislation  in 
different  parts  of  a  country  may  avert  sources  of  discord,  or 
prevent  local  discord  from  growing  into  a  contest  of  national 
magnitude. 
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mp:ritr  of  the  federal  system 


I  DO  not  propose  to  discuss  in  this  chapter  the  advantages  of 
Federalism  in  j^encral,  for  to  do  this  we  should  have  to  wander 
off  to  other  times  and  countries,  to  talk  of  Achaia  and  the  Han- 
seatic  League  and  the  Swiss  Confederation.  I  shall  comment  on 
those  merits  only  which  the  experience  of  the  American  Union 
illustrates. 

There  are  two  distinct  lines  of  argument  by  which  theii- 
Federal  system  was  recommended  to  the  framers  of  the  Constitu- 
tion, and  upon  which  it  is  still  held  forth  for  imitation  to  other 
countries.  These  lines  havo  been  so  generally  confounded  that 
it  is  well  to  present  them  in  a  precise  form. 

The  first  set  of  arguments  point  to  Federalism  proper,  and  are 
the  following : — 

1.  That  Federalism  furnishes  the  means  of  uniting  common- 
wealths into  one  nation  under  one  national  government  without 
extinguishing  their  separate  administrations,  legislatures,  and 
local  patriotisms.  As  the  Americans  of  1' S7  would  probably 
have  preferred  complete  State  independence  co  the  fusion  of  their 
States  into  a  unified  government,  Federalism  was  the  only  re 
source.  So  when  the  new  Germanic  Empire,  which  is  really  a 
Federation,  was  established  in  1870,  Bavaria  and  Wurtemberg 
could  not  have  been  brought  under  a  national  government  save 
by  a  Federal  scheme.  Similar  suggestions,  as  every  one  know.s, 
have  been  made  for  re-settling  the  rel-itions  of  Ireland  to  Great 
Britain,  and  of  the  self-governing  British  colonies  to  the  United 
Kingdom.  There  are  causes  and  conditions  which  dispose  nations 
living  under  a  loosely  compacted  government,  or  under  a  number 
of  almost  independent  governments,  to  form  a  closer  union  :n  a 
Federal  form.  There  are  other  causes  and  conditions  which  dis 
pose  the  subjects  of  one  government,  or  sections  of  these  subjects, 
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to  desire  to  make  tiicir  j^oveninicntal  union  less  close  by  substi- 
tutinji;  a  system  of  a  Federal  character.  In  both  sets  of  cases, 
the  centrij)etal  or  cent'"ifui;al  forces  spring  from  the  local  posi- 
tion, the  history,  the  sentiments,  the  economic  needs  of  those 
among  whom  the  problem  arises;  and  tliat  which  is  good  for  one 
people  or  political  body  is  not  ncci'ssarily  good  for  another. 
Federalism  may  be  an  equally  legiti  uato  resource  where  it  is 
ado])ted  for  the  sake  of  tightening  or  of  loosening  a  pro-existing 
bond. 

2.  That  Federalism  supplies  the  best  means  of  developing  a 
now  and  vast  country.  It  permits  an  expansion  whose  extent, 
and  whoso  rate  and  matuier  of  progress,  caiuiot  ])o  foreseen  to 
proceed  >vith  more  variety  of  methods,  more  adaptation  of  laws 
and  administration  to  the  circumstances  of  each  part  of  the  terri- 
tory, and  altogether  in  a  more  truly  natural  and  spontaneous  way, 
than  can  bo  expected  undtir  a  centralized  government,  which  is 
disposed  to  ap])ly  its  settled  system  through  all  its  dominions. 
Thus  the  special  needs  of  a  new  region  are  met  by  the  inhabit- 
ants in  the  way  they  find  best :  its  special  evils  are  cured  by 
special  remedies,  perhaps  more  drastic  than  an  old  country 
demands,  perhaps  more  lax  than  an  old  country  would  tolerate ; 
while  at  the  same  time  the  spirit  of  self-reliance  among  those  who 
build  up  these  new  communities  is  stimulat(;d  and  respected. 

3.  That  it  prevents  the  rise  of  a  despotic  central  government, 
absorbing  other  poAvers,  and  menacing  the  private  liberties  of  the 
citizen.  This  may  now  seem  to  have  becii  an  idle  fear,  so  far  as 
America  was  concerned.  It  was,  howcvf^r,  a  very  real  fear  among 
the  great-grandfathers  of  the  present  Americans,  and  nearly  led 
to  the  rejection  even  of  so  undespotic  an  instrument  as  the 
Federal  Constitution  of  1789.  Congress  (or  the  President,  as 
the  case  may  be)  is  still  sometimes  described  as  a  tyrant  by  the 
party  which  does  not  control  it,  simply  because  it  is  a  central 
government :  and  the  States  are  represented  as  bulwarks  against 
its  encroachments. 

The  second  set  of  arguments  relate  to  and  recommend  not  so 
much  Federalism  as  local  self-government.  I  state  them  briefly 
because  they  are  familiar. 

4.  Self-government  stimulates  the  interest  of  peoi)le  in  the 
afiairs  of  their  neighbourhood,  sustains  local  political  life,  educates 
the  citizen  in  his  daily  round  of  civic  duty,  teaches  him  that  per- 
petual vigilance  and  the  sacrifice  of  his  own  time  and  labour  are 
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tho  jirioo  th;it  must  ho  paid  for  inrlivi(ln:il  liherf     and  collective 
])ros})erity. 

5.  Solf-f^ovcrnmciit  socuies  the  good  ndniinist .atioii  of  local 
aflfairs  by  giving  tho  inhabitants  of  each  locality  due  means  of 
overseeing  the  conduct  of  their  business. 

That  these  two  sets  of  gi-ounds  are  distinct  appears  from  the 
fact  that  tho  sort  of  local  interest  Avhich  local  self-government 
evokes  is  quite  a  dift'crent  thing  from  tho  interest  men  feel  in  the 
atl'airs  of  a  large  body  like  an  American  State.  So,  too,  tho  con- 
trol over  its  own  aftairs  of  a  township,  or  even  a  small  county, 
where  everybody  can  know  what  is  going  on,  is  quite  different 
from  the  control  exercisable  over  the  atlairs  of  a  commonwealth 
with  a  million  of  people.  Local  self-government  may  exist  in  a 
unified  country  like  England,  and  may  be  wanting  in  a  Federal 
country  like  Germany.  And  in  America  itself,  while  some  States, 
like  those  of  New  England,  j)ossessed  an  admirably  complete 
system  of  local  government,  others,  such  as  Virginia,  the  old 
cham]-)ion  of  State  sovereignty,  were  imperfectly  provided  with 
it.  Nevertheless,  through  both  sets  of  arguments  there  runs  the 
general  principle,  applicable  in  every  part  and  branch  of  govern- 
ment, that,  where  other  things  are  equal,  the  more  power  is  given 
to  the  units  which  compose  the  nation,  be  they  large  or  small, 
and  the  less  to  the  nation  as  a  whole  and  to  its  central  authority, 
so  much  tho  fuller  will  be  tho  liberties  and  so  nnich  greater  the 
energy  of  the  individuals  who  compose  tho  people.  This  prin- 
ciple, though  it  had  not  been  then  formulated  in  the  way  men 
formulate  it  now,  was  heartily  embraced  by  the  Americans.  Per- 
haps it  was  because  they  agreed  in  taking  it  as  an  axiom  that 
they  seldom  referred  to  it  in  tho  subsequent  controvei-sies  regard- 
ing State  rights.  These  controversies  proceeded  on  tho  basis  oi 
the  Constitution  as  a  law  rather  than  on  considerations  of  general 
{)olitioal  theory.  A  European  reader  of  the  history  of  the  first 
seventy  years  of  the  United  Suites  is  surprised  how  little  is  said, 
through  the  interminable  discii  sions  regarding  tho  relation  of  the 
Federal  government  to  the  States,  on  the  respective  advantages 
of  centralization  or  localization  of  powers  as  a  matter  of  historical 
experience  and  general  expediency. 

Three  further  benefits  to  be  expected  from  a  Federal  system 
may  be  mentioned,  benefits  which  seem  to  have  been  unnoticed 
or  little  regarded  by  those  who  established  it  in  iUuerica. 

6.  Fcdoralism  enables  a  people  to  try  experiments  in  legisla 
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tion  and  adniiTiistration  wliich  could  not  be  saft'ly  tried  in  a  lur^e 
centralized  country.  A  comparatively  small  commonwealtii  like 
an  American  State  easily  makes  and  unmakes  its  laws ;  misUikes 
are  not  serious,  for  they  are  soon  corrected  ;  other  States  profit 
by  the  ex]ierience  of  a  law  or  a  method  which  has  worktid  Avell 
or  ill  in  the  State  that  has  tried  it. 

7.  Federalism,  if  it  diminishes  the  collective  force  of  a  nation, 
diminishes  also  the  risks  to  which  its  size  and  the  div(Msities  of 
its  parts  expose  it.  A  nation  so  divided  is  like  a  ship  built  with 
water-tight  compartments.  When  a  leak  is  sprung  in  one  com- 
partment, the  cargo  stowed  there  may  be  damaged,  but  the  other 
compartments  remain  dry  and  keej)  the  ship  afloat.  So  if  social 
discord  or  an  economic  crisis  has  produced  disorders  or  foolish 
legislation  in  one  member  of  the  Federal  body,  the  mischief  may 
stop  at  the  State  frontier  instead  of  spieading  through  and  taint- 
ing the  nation  at  large. 

8.  Federalism,  by  creating  many  local  legislatures  with  Avide 
powers,  relieves  the  national  legislature  of  a  part  of  that  large 
mass  01  functions  which  might  otherwise  i)rove  too  heavy  for  it. 
Thus  business  is  more  promptly  despatched,  and  the  great  central 
council  of  the  nation  has  time  to  deliberate  on  those  questions 
which  most  nearly  touch  the  whole  country. 

All  of  these  arguments  recommending  Federalism  have  proved 
valid  in  American  experience. 

To  create  a  nation  while  preserving  the  States  was  the  main 
reason  for  the  grant  of  powers  which  the  National  government 
received ;  an  all-sutiicient  reason,  and  one  which  holds  good  to- 
day. The  several  States  have  changed  greatly  since  1789,  but 
they  are  still  commonwealths  whose  wide  authority  and  jurisdic- 
tion practical  men  are  agreed  in  desiring  to  maintain. 

Not  much  was  said  in  the  Convention  of  1787  regarding  the 
best  methods  of  extending  government  over  the  unsettled  terri- 
tories lying  beyond  the  Alleghany  mountains.^  It  was,  however, 
assumed  that  they  would  develop  as  the  older  colonics  had  devel- 
oped, and  in  point  of  fact  each  district,  when  it  became  sufficiently 
populous,  was  formed  into  a  self-governing  State,  the  less  populous 
divisions  still  remaining  in  the  status  of  semi-self-governing  Terri- 
tories. Although  many  blunders  have  been  committed  in  the 
jirocess  of  development,  especially  in  the  reckless  contraction  of 

^  In  1787,  however,  the  great  Ordinance  regulating  the  I'orth-West  Tt 
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•Icht  and  the  wasteful  disposal  of  the  public  lauds,  greater  evils 
mij^lit  have  resulted  had  the  creation  ot"  iocid  institutions  and  the 
control  of  new  comnuuiitics  been  left  to  the  Central  goverinnent.' 
Congress  would  have  been  not  less  improvident  than  the  State 
governments,  for  it  would  have  been  even  less  closely  watched. 
The  opj)ortunities  ff)r  jobbery  would  have  been  irresistible, 
the  growth  of  order  and  civilization  ])robably  slower.  It  deserves 
to  be  noticed  that,  in  granting  self-governmetit  to  all  those 
of  her  colonies  whoso  population  is  of  English  race,  England 
has  practically  adopted  the  same  plan  as  the  United  States  have 
done  with  their  western  territory.  The  results  have  been  gene- 
rally satisfactory,  although  England,  like  America,  has  found  that 
her  colonists  are  disposed  to  treat  the  aboriginal  inhabitants, 
whose  lands  they  covet  and  whose  persons  they  hate,  with  a 
harshness  and  injustice  which  the  mother  country  would  gladly 
check. 

The  arguments  which  set  forth  the  advantages  of  local  self- 
government  were  far  more  applicable  to  the  States  of  17S7  than 
to  those  of  iy.S7.  Virginia,  then  the  largest  Static,  had  only  half 
a  million  free  inhabitants,  less  than  the  present  ]>opulation  ot 
Chicago  or  Liverpool.  Massachusetts  had  450,000,  retuisylvania 
400,000,  New  York  300,000  ;  while  Georgia,  Rhode  Island,  and 
Delaware  had  (even  counting  slaves)  less  than  200,000  between 
them.^  These  were  communities  to  which  the  exju'cssion  "  local 
self-government"  might  be  ap])lied,  for,  although  the  population 
was  scattered,  the  numbers  were  small  enough  for  the  citizens  to 
have  a  personal  knowledge  of  their  leading  men,  and  a  personal 
interest  (especially  as  a  largo  proportion  were  landowners)  in  the 
economy  and  prudence  with  which  common  affairs  were  managed. 
Now,  however,  when  of  the  thirty-eight  States  twenty-two  have 
more  than  a  million  inhabitants,  and  four  have  more  than  three 

^  Tlje  United  States  is  proprietor  of  the  public  domain  in  the  Territories,  and 
wlien  anew  State  is  organized  the  owncrsliip  is  not  cliangcd.  The  United  States, 
howuver,  makes  grants  of  wild  hinds  to  tlu;  new  State  as  follows  :--(!)  Of  every 
section  numhcrcd  Id  (lu'ing  one  tliirty-sixth  of  all)  for  the  supijort  of  common 
schools.  (2)  Of  hinds  to  endow  a  university.  (3)  Of  the  lands  noted  in  the 
surveys  as  swamp  lands,  ami  which  often  are  valuable.  (4)  It  h'ls  usually  mude 
further  grants  to  aid  in  the  construction  of  railinmlH,  ii||i|  fnt  mi  ifiricnltural 
college.  The  grants  conunnnly  lo;.vn  the  United  Slates  a  niU'li  liirgev  inndmvner 
within  the  State  than  is  the  State  Itself,  and  when  all  the  dealings  of  the  National 
governnu-nt  with  its  lands  are  considered,  it  is  more  justly  chargeable  wilii 
squandering  \\u\  public  (huiiain  than  the  States  are. 

"  t  give  the  iiiund  numbers,  reducing  llieni  a  little  from  the  numbers  which 
Uppcar  in  the  census  of  1790. 
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millions,  tlic  nowcr  States,  being,  niorcovor,  larger  in  area  tha?i 
most  of  the  older  ones,  the  stake  of  each  citizen  is  relatively 
smaller,  iind  generally  too  small  to  sustain  his  activity  in  politics, 
and  the  i)arty  chiefs  of  the  State  aic  known  to  him  only  hy 
the    news|)a|)ers  hy   their    occasional   visits   on   a   Ktun")ing 

tour.^ 

All  that  can  1)0  claimed  for  the  Federal  system  under  this  head 
of  the  argument  is  that  it  provides  the  machinery  for  a  better 
control  of  the  taxes  raised  and  expended  in  ii  ;j:'i\en  region  of  the 
country,  and  a  better  oversight  of  tht^  public  works  undertaken 
there  than  would  bo  possil)le  were  everything  U>ft  to  the  (  tntnd 
government."  As  regards  the  odiuative  oH'ect  of  numerous  and 
frequent  elections,  a  European  olw\vvvor  is  apt  to  think  that 
ele(ti(M\s  in  America  are  too  u\»vt»y  and  c^^me  too  frt'((uently. 
Overtaxintr  the  attention  of  the  ciU/.en  and  frittering  away  b)^ 
interest,  they  leave  him  at  t ae  meivy  of  knots  of  selfish  adventurer!* 
Of  this,  howex  (n\  more  will  Ih>  sawl  in  a  subsequent  chapter. 

The  iitilit)  of  the  SUvte  system  in  localizing  disorders  or 
discontents,  and  the  opportunities  it  aflfonis  for  trying  easily  and 
safely  experiments  wliich  ought  to  be  tried  in  legislation  and 
admi!\i^tration,  constitute  benefits  to  be  set  otl"  against  the  risk, 
referred  to  in  the  last  preceding  chapters,  that  evils  may  contiruie 
in  a  district,  may  work  injustice  to  a  minority  and  invite  imita- 
tion by  other  States,  which  the  wholesome  stringency  of  the 
Central  government  might  have  sup})ressed.  Europeans  arc 
startled  by  the  audacity  with  which  Americans  apply  the  doctrine 
of  laissez  allcr  ;  Americans  declare  that  their  method  is  not  only 
the  most  consistent  but  in  the  end  the  most  curative, 

A  more  unqualified  approval  may  be  given  to  the  division  of 
legislative  powers.  The  existence  of  the  State  legislatures 
relieves  Congress  of  a  burden  too  heavy  for  its  shoulders  ;  for 
although  it  has  far  less  foreign  policy  to  discuss  than  the 
Parliaments   of   England,  France,  or  Italy,   and   although    the 

1  To  have  secured  the  real  benefits  of  local  self-goveniment  the  States  ought  to 
have  been  kept  at  a  figure  not  much  above  thiit  of  tlieir  original  population,  their 
territory  being  cut  up  into  new  States  as  the  population  increased.  Had  this  been 
done — no  doubt  at  the  cost  of  some  obvious  disadvantages,  such  as  the  undue  en- 
largement of  the  Senate,  and  the  predominance  of  a  single  large  city  in  a  State, — 
there  would  now  be  more  than  two  hundred  instead  of  only  thirty-eiglit  States. 

'■'  It  must,  of  course,  be  remembered  that  in  most  parts  of  the  Union  the  local 
self  government  nf  cities,  counties,  townships,  and  school  districts  exists  in  a  more 
complete  form  tlian  in  any  of  the  great  countries  of  Europe. — As  to  this,  .see 
Chapters  XLVIIL-LII.  post. 
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separation  of  the  executive  fiom  the  lefjjishitivo  department  j^ives 
it  less  responsibility  for  tlie  ordinary  conduct  of  the  administration 
than  devolves  on  those  Chambers,  it  coulil  not  })ossibly,  were  its 
competence  as  large  as  theirs,  deal  with  the  multiform  and 
increasint,'  demands  of  the  difl'erent  j)arts  of  the  TTnion.  There 
is  great  diversity  in  the  material  conditions  of  dill'erent  parts  of 
the  country,  and  at  presc^nt  the  people,  particulnrly  in  the  West, 
are  eager  to  have  their  difficulties  handled,  their  economic  and 
social  needs  satisfied,  by  the  State  and  the  law.  Having  only 
a  limited  field  of  legislation  left  to  it,  Congress  may  ))e  thought 
to  enjoy  better  opportunities  than  the  overtasked  English  Parlia- 
ment of  cultivating  that  field  well.  Nevertheless,  as  has  been 
shoAvn  in  a  previous  chapter,  its  public  legislation  is  scanty,  and 
its  private  legislation  careless  and  wasteful. 

These  merits  of  the  Federal  system  of  government  which  I 
have  enumeratod  are  the  counterpart  and  consequences  of  that 
limitation  of  the  central  authority  whose  dangers  were  indicated 
in  last  chapter.  They  are,  if  one  may  reverse  the  French  phrase, 
the  qualities  of  Federalism's  defects.  The  problem  which  all 
federalized  nations  have  to  solve  is  how  to  secure  an  efficient 
central  government  and  preserve  national  unity,  while  allowing 
free  scope  for  the  diversities,  and  free  play  to  the  authorities,  of 
the  members  of  the  federation.  It  is,  to  adopt  that  favourite 
astronomical  metaphor  which  no  American  ])anegyrist  of  the 
Constitution  omits,  to  keep  the  centrifugal  and  centripetal  forces 
in  equilibrium,  so  that  neither  the  planet  States  shall  fly  olF  into 
space,  nor  the  sun  of  the  Central  government  draw  them  into  its 
consuming  fires.  The  characteristic  merit  of  the  American 
Constitution  lies  in  the  method  by  which  it  has  solved  this 
problem.  It  has  given  the  National  government  a  direct 
authority  over  all  citizens,  irrespective  of  the  State  governments, 
and  has  therefore  been  able  safely  to  leave  wide  powers  in  the 
hands  of  those  governments.  And  by  placing  the  Constitution 
above  both  the  National  and  the  State  governments,  it  has  referred 
the  arbitrament  of  disputes  between  them  to  an  independent 
body,  charged  with  the  interpretation  of  the  Constitution,  a  body 
which  is  to  be  deemed  not  so  much  a  third  authority  in  the 
government  as  the  living  voice  of  the  Constitution,  the  unf older 
of  the  mind  of  the  people  whose  will  stands  expressed  in  that 
supreme  instrument. 

The  application  of  these  two  lirinciple^,  unknown  to,  or  at  any 
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rate  littlo  used  hy,  any  previous  federation,'  has  cotitributod  more 
than  anythin:^  else  to  tlio  stability  of  the;  American  systt-ni,  and 
to  the  reverence  wliich  it.'-  •  iti/ens  fed  for  it,  a  revtreiico  whii  h 
is  the  best  security  for  its  permanence.  Yet  oven  these  devices 
would  not  liiivi!  succecdt'tl  but  for  the  presence  of  :i  mass  of 
moral  and  material  intluenccs  stroiiLjcr  than  any  |)olitii'al  devices, 
which  have  maintained  the  ef|uilil)rium  of  centrifui^al  and  centri- 
petd  forces.  On  tht;  one  hand  there  has  been  the  love  of  h)cal 
independence  and  self-government;  on  the  other,  the  sen  ••  of 
community  in  ]>lood,  in  languaue,  in  habits  and  ideas,  a  common 
pride  ifi  the  national  history  and  the  national  I'  .•^. 

Quid  li'fics  sine  ni(/ri()us?  The  student  of  institutions,  >■  well  as 
the  hiwyer,  is  apt  to  overrate  the  ellect  of  medianical  contrivances 
in  politics.  I  admit  that  in  America  they  have  had  one  excelltMit 
result ;  they  have  formed  a  lej;al  habit  in  the  mind  uf  the  nation, 
liut  the  true  value  of  a  j)olitical  contrivance  resides  not  in  its 
ingenuity  but  in  its  adaptation  to  the  temper  :ind  circum.st.mces 
of  the  people  for  whom  it  is  designed,  in  il.^  power  of  using, 
fostering,  and  giving  a  legal  form  to  those  forces  of  sentiment 
and  interest  which  it  finds  in  l)eing.  So  it  has  been  with  the 
American  system.  Just  as  the  pas.sions  which  the  (|uest,ion  of 
slavery  evoked  strained  the  Federal  fabric,  disclosing  ludVreseen 
weaknesses,  so  the  love  of  the  Uni»Mi,  the  m  use  of  the  material 
and  social  benefits  involved  in  its  preservation,  appeared  in  un- 
expected strength,  and  manned  with  zealous  defetulers  the 
ramparts  of  the  sovereign  Constitution.  It  is  this  need  of 
determining  the  suitability  of  the  machinery  lor  the  workmen  and 
its  probable  influence  upon  them,  as  well  as  the  capacity  of  the 
workmen  for  using  and  their  willingness  to  use  the  machinery, 
which  makes  it  so  ditiicult  to  predict  the  operation  of  a  jmlitical 
contrivance,  or,  when  it  has  succeeded  in  one  coiuitry,  to  advise 
its  imitation  in  another.  The  growing  strength  of  the  national 
government  in  the  United  States  is  largely  due  to  sentin\ental 
forces  that  were  weak  a  century  ago,  and  to  a  development  of 
internal  communications  which  was  then  undreamt  of.  And  the 
devices  which  wo  admire  in  the  Constittition  might  prove  lui- 
workable  among  a  peo[)le  less  patriotic  and  self  reliant,  less  law- 
loving  and  law-abiding,  than  are  the  English  of  America. 
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'  The  central  government  in  tbo  Acliaian  League  liud  ai)i)aii'ntly  a  direct 
authority  over  the  citizeua  of  the  several  cities,  but  it  was  so  ill  ileliiied  and  so 
little  employed  that  we  cau  hardly  cite  that  iuutauce  as  a  precedent. 
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GROWTH  AND  DEVELOPMENT  OF  THE  CONSTITUTION 

There  is  another  point  of  view  from  which  we  have  still  to 
consider  the  Constitution.  It  is  not  only  a  fundamental  law,  but 
an  unchangeable  law,  unchangeable,  that  is  to  say,  by  the  national 
legislature,  and  changeable  even  by  the  people  only  through  a 
slow  and  difficult  process.  How  can  a  country  whose  very  name 
suggests  to  us  movement  and  progress  be  governed  by  a  system 
and  under  an  instrument  which  remains  the  same  from  year  to 
year  and  from  century  to  century  ? 

When  we  talk  of  the  Constitution  of  a  state  or  a  nation  we 
mean  those  of  its  rules  or  laws  which  determine  the  form  of  its 
government,  and  the  respective  rights  and  duties  of  the  govern- 
ment towards  the  citizens  and  of  the  citizens  towards  the 
government.  These  rules,  or  the  most  important  among  them, 
may  be  contained  in  one  document,  such  as  the  Swiss  or  Belgian 
Constitution,  or  may  be  scattered  through  a  multitude  of  statutes 
and  reports  of  judicial  decisions,  as  is  the  case  v;ith  regard  to 
what  men  call  the  English  Constitution.  This  is  a  distinction  of 
practical  consequence.  But  a  still  more  important  difference 
exists  in  the  fact  that  in  some  countries  the  rules  or  laws  which 
make  up  the  Con^.titution  can  be  made  and  changed  by  the  ordinary 
legislature  just  like  any  other  laws,  while  in  other  countries  such 
rules  are  placed  above  and  out  of  the  reach  of  the  legislature, 
having  been  enacted  and  being  changeable  only  by  some  superior 
authority.  In  countries  of  the  former  class  the  so-called  Consti- 
tution is  nothing  more  than  the  aggregate  of  those  laws — taking 
law  in  its  widest  sense  to  include  customs  and  judicial  decisions — 
which  have  a  political  character ;  and  this  description  is  too 
vague  to  be  scientifically  useful,  for  no  three  jurists  would  agree 
as  to  which  laws  ought  to  be  deemed  political.  In  such  countries 
there  is  nothing  either  in  the  form  of  what  are  commonly  called 
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constitutional  laws,  or  in  the  source  from  which  they  emanate,  or 
in  the  degree  of  their  authority,  to  mark  them  oti'  from  other 
laws.  The  Constitution  of  England  is  constantly  changing,  for 
as  the  legislature,  in  the  ordinary  exercise  of  its  powers,  frequently 
passes  enactments  which  affect  the  methods  of  government  and 
the  political  rights  of  the  citizens,  there  is  no  certainty  that  what 
is  called  the  Constitution  will  stand  the  same  at  the  end  of  a 
given  session  of  Parliament  as  it  stood  at  the  beginning.^  A 
constitution  of  this  kind,  capable  at  any  moment  of  being  bent  or 
turned,  expanded  or  contracted,  may  properly  be  called  a  Flexible 
Constitution. 

In  countries  of  the  other  class  the  laws  and  rules  which  pre- 
scribe the  nature,  powers,  and  functions  of  the  government  are 
contained  in  a  document  or  documents  emanating  from  an 
authority  superior  to  that  of  the  legislature.  This  authority  may 
be  a  monarch  who  has  octroy^  a  charter  alterable  by  himself  only. 
Or  it  may  be  the  whole  people  voting  at  the  polls ;  or  it  may  be 
a  special  assembly,  or  combination  of  assemblies,  appointed  ad 
hoc.  In  any  case  we  find  in  such  countries  a  law  or  group  of 
laws  distinguished  from  other  laws  not  merely  by  the  charactei' 
of  their  contents,  but  by  the  source  whence  they  spring  and  by 
the  force  they  exert,  a  force  which  overrides  and  breaks  all 
enactments  passed  by  the  ordinary  legislature.     Where  the  Con- 

^  The  first  statesman  who  remarked  this  seems  to  have  been  James  Wilson,  who 
said  in  1788,  "  The  idea  of  a  constitution  limiting  and  superintending  the  operations 
of  legislative  authority,  seems  not  to  have  been  accurately  understood  in  Britain. 
There  are  at  least  no  traces  of  practice  conformable  to  such  a  principle.    The  British 
Constitution  is  just  what  the  British  Parliament  ^ileases.     When  the  Parliament 
transferred  legislative  authority  to  Henry  VIII.,  the  act  transferring  could  not, 
in  the  strict  acceptation  of  the  term,  be  called  unconstitutional.     To  control  the 
powers  and  conduct  of  the  legislature  by  an  overruling  constitution  was  an  improve- 
ment in  the  science  and  practice  of  government  reserved  to  the  American  States." — 
Elliot's  Debater,  ii.  432.     Paley  said  this  in  his  Moral  Philosnph';/,  published  just 
ijefore.     See  the   observations   of   Mr.   Theodore   W.    Dwight   on   Harrington's 
proposals  for  a  supreme  constitution  {Pol.  Sc.  Quarterly,  for  March  1887)  ;  and 
Oliver  Cromwell's  Instrument,  called  "The  Government  of  the  Commonwealth  of 
England,  Scotland,  and  Ireland,"  printed  in  the  Parliamentary  History,  vol.  iii. 
p.  1417.     It  was  provided  by  tliis  instrument  that  statutes  passed  in  Parliament 
should  take  effect,  even  if  not  assented  to  by  the  Lord  Protector,  but  only  if  they 
were  agreeable  to  the  articles  of  the  instrument,  wliioli  would  therefore  ai)pear  to 
have  been  a  genuine  rigid  constitution  within  tlie  terms  of  the  definition  here  given. 
Some  of  the  provisions  of  the  articles  are  so  minute  that  they  can  hardly  have  been 
intended  to  be  placed  above  change  by  Parliament  ;  but  Cromwell  seems  from  the 
remarkable  speech  which  he  delivered  on  16th  December  1653,  in  promulgating 
the  Instrument,  to  have  conceived  that  what  he  called  the  Fundumentals  should 
be  unchuugeable. 
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stitution  consists  of  such  a  law  or  laAVs,  I  propose  to  call  it  a 
Rigid  Constitution,  i.e.  one  which  cannot  be  bent  or  twisted  by 
the  action  of  the  legislature,  but  stands  stiff'  and  solid,  opposing 
a  stubborn  resistance  to  the  attacks  of  any  majority  who  may 
desire  to  transgress  or  evade  its  provisions.  As  the  English 
Constitution  is  the  best  modern  instance  of  the  flexible  type,  so 
is  the  American  of  the  rigid  type. 

It  will  at  once  be  asked,  How  can  any  constitution  be  truly 
rigid?  Growth  and  decay  are  the  necessary  conditions  of  the 
life  of  institutions  as  well  as  of  individual  organisms.  One  con- 
stitution may  be  altered  less  frequently  or  easily  than  another, 
but  an  absolutely  unchangeable  constitution  is  an  impossibility.^ 

The  question  is  pertinent ;  the  suggestion  is  true.  No  con- 
stitution can  be  made  to  stand  unsusceptible  of  change,  because 
if  it  were,  it  Avould  cease  to  be  suitable  to  the  conditions  amid 
which  it  has  to  work,  that  is,  to  the  actual  forces  which  sway 
politics.  And  being  unsuitable,  it  would  be  weak,  not  rooted  in 
the  nature  of  the  State  and  in  the  respect  of  the  citizens  for 
whom  it  exists ;  and  being  weak,  it  would  presently  be  over- 
thrown. If  therefore  we  find  a  rigid  constitution  tenacious  of 
life,  if  we  find  it  enjoying,  as  Virgil  says  of  the  gods,  a  fresh  and 
green  old  age,  we  may  be  sure  that  it  has  not  stood  wholly 
changeless,  but  has  been  so  modified  as  to  have  ad  ipted  itself  to 
the  always  altering  circumstances  that  have  gi'own  up  round  it. 
Most  of  all  must  this  be  true  of  a  new  country  where  men  and 
circumstances  change  faster  than  in  Europe,  and  where,  owing  to 
the  equality  of  conditions,  the  leaven  of  new  ideas  works  more 
thoroughly  upon  the  whole  lump. 

We  must  therefore  be  prepared  to  expect  that  the  American 
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^  The  constitutions  of  the  ancient  world  were  all  or  nearly  all  flexible,  because 
the  ancient  republics  were  governed  by  primary  assemblies,  all  whose  laws  were 
of  equal  validity.  By  far  the  most  interesting  and  instructive  example  is  the  Con- 
stitution of  Rome.  It  presents  some  striking  resemblances  to  the  Constitution  of 
England — both  left  many  points  undetermined,  both  relied  largely  upon  ron-legal 
usages  and  understandings — and  any  English  constitutional  lawyer  \vho  should 
compare  the  practical  workings  of  the  two  in  an  exact  and  philosophical  way  would 
render  a  service  to  history  and  political  science. 

However,  one  finds  here  and  there  in  Greek  constitutions  provisions  intended 
to  secure  certain  laws  from  change.  At  Athens,  for  instance,  there  was  a  distinc- 
tion between  Laws  (vd/xoi)  which  required  the  approval  of  a  committee  called  the 
Noniothetae,  and  Decrees  (^T/^tV/uara),  passed  by  the  Assembly  alone,  and  any 
person  proposing  a  decree  inconsistent  witli  a  law  was  liable  to  an  action  {ypacpTj 
irapavdnwp)  for  having,  so  to  speak,  led  the  people  into  illegality.  His  conviction 
in  this  action  carried  with  it  a  declaration  of  the  invalidity  of  the  decree. 
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Constitution  will,  when  its  present  condition  is  compared  with  its 
fire-new  condition  in  1789,  prove  to  have  felt  the  hand  of  time 
and  change. 

Historical  inquiry  verifies  this  expectation.  The  Constitution 
of  the  United  States,  rigid  though  it  be,  has  changed,  has  devel- 
oped. It  has  developed  in  three  ways  to  which  I  devote  the 
three  following  chapters. 

It  has  been  changed  by  Amendment.  Certain  provisions  have 
been  struck  out  of  the  original  document  of  1787-88;  certain 
other,  and  more  numerous,  provisions  have  been  added.  This 
method  needs  little  explanation,  because  it  is  open  and  direct.  It 
resembles  the  method  in  Avhich  laws  are  changed  in  England,  the 
difference  being  that  whereas  in  England  statutes  are  changed  by 
the  legislature,  here  in  the  United  States  the  fundamental  law  is 
changed  in  a  more  roundabout  fashion  by  the  joint  action  of 
Congress  and  the  States. 

It  has  been  developed  by  Interpretation,  that  is,  by  the  un- 
folding of  the  meaning  implicitly  contained  in  its  necessarily  brief 
terms ;  or  by  the  extension  of  its  provisions  to  cases  which  they 
do  not  directly  contemplate,  but  which  their  general  spirit  must 
be  deemed  to  cover. 

It  has  been  developed  by  Usage,  that  is,  by  the  establishment 
of  rules  not  inconsistent  "with  its  express  provisions,  but  giving 
them  a  character,  effect,  and  direction  which  they  would  not  have 
if  they  stood  alone,  and  by  which  their  working  is  materially 
modified.  These  rules  are  sometimes  embodied  in  statutes  passed 
by  Congress  and  repealable  by  Congress.  Sometimes  they  remain 
in  the  stage  of  a  mere  convention  or  understanding  which  has  no 
legal  authority,  but  which  everybody  knows  and  accepts.  What- 
ever their  form,  they  must  not  conflict  Avith  the  letter  of  the 
Constitution,  for  if  they  do  conflict  with  it,  they  Avill  be  deemed 
invalid  whenever  a  question  involving  them  comes  before  a  court 
of  law. 

It  may  be  observed  that  of  these  three  modes  of  change,  the 
first  is  the  most  obvious,  direct,  and  efl'ective,  but  also  the  most 
difficult  to  apply,  because  it  needs  an  agreement  of  many  inde- 
pendent bodies  which  is  rarely  attainable.  The  second  mode  is 
less  potent  in  its  working,  because  an  interpretation  put  on  a 
provision  may  be  recalled  or  modified  by  the  same  authority,  viz. 
the  courts  of  law  (and  especially  the  Supreme  Federal  Court), 
which  has  delivered  it.     But  while  a  particular  interpretation 
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stands,  it  is  as  strong  as  the  Constitution  itself,  being  indeed  in- 
corporated therewith,  and  therefore  stronger  than  anything  which 
does  not  issue  from  the  same  ultimate  source  of  power,  the  will 
of  the  people.  The  weakest,  though  the  easiest  and  most  fre- 
quent method,  is  the  third.  For,  legislation  and  custom  are  alto- 
gether subordinate  to  the  Constitution,  and  can  take  effect  only 
where  the  letter  of  the  Constitution  is  silent,  and  where  no 
authorized  interpretation  has  extended  the  letter  to  an  unspecified 
case.  But  they  work  readily,  quickly,  freely ;  and  the  develop- 
ments to  be  ascribed  to  them  are  therefore  as  much  larger  in 
quantity  than  those  due  to  the  two  other  methods  as  they  are 
inferior  in  weight  and  permanence. 

We  shall  perceive  after  examining  these  three  sources  of 
change  not  only  that  the  Constitution  as  it  now  stands  owes 
much  to  them,  but  that  they  are  likely  to  modify  it  still  further 
as  time  goes  on.  We  shall  find  that,  rigid  as  it  is,  it  suffers 
constant  qualification  and  deflection,  and  that  while  its  words 
continue  in  the  main  the  same,  it  has  come  to  mean  something 
different  to  the  men  of  1888  from  what  it  meant  to  those  of 
1808,  when  it  had  been  at  work  for  twenty  years,  or  even  to 
those  of  1858,  when  the  fires  of  protracted  controversy  might  be 
thought  to  have  thrown  a  glare  of  light  into  every  corner  of  its 
darkest  chambers. 
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CHAPTER   XXXII 

THE   AMENDMENT   OF  THE  CONSTITUTION 

The  men  who  sat  in  the  Convention  of  1787  were  not  sanguine 
enough,  like  some  of  the  legislating  sages  of  antiquity,  or  like  such 
imperial  codifiers  as  the  Emperor  Justinian,  to  suppose  that  their 
work  could  stand  unaltered  for  all  time  to  come.  They  provided 
(Art.  V.)  that  "  Congress,  whenever  two-thirds  of  both  houses  shall 
deem  it  necessary,  shall  propose  amendments  to  this  Constitution, 
or  on  the  application  of  the  legislatures  of  two-thirds  of  the 
several  States,  shall  call  a  convention  for  proposing  amendments, 
which,  in  either  case,  shall  be  valid  to  all  intents  and  purposes  as 
part  of  this  Constitution  when  ratified  by  the  legislatures  of 
three-fourths  of  the  several  States,  or  by  conventions  in  three- 
fourths  thereof,  as  the  one  or  the  other  mode  may  be  prescribed 
by  Congress." 

There  are  therefore  two  methods  of  framing  and  proposing 
amendments. 

(A)  Congress  may  itself,  by  a  two-thirds  vote  in  each  house, 
prepare  and  propose  amendments. 

(B)  The  legislatures  of  two-thirds  of  the  States  may  require 
Congress  to  summon  a  Constitutional  Convention.  Congress 
shall  thereupon  do  so,  having  no  option  to  refuse ;  and  the  Con- 
vention when  called  shall  draft  and  submit  amendments.  No 
provision  is  made  as  to  the  election  and  composition  of  the  Con- 
vention, matters  which  would  therefore  appear  to  be  left  to  the 
discretion  of  Congress. 

There  are  also  two  methods  of  enacting  amendments  framed 
and  proposed  in  either  of  the  foregoing  ways.  It  is  left  to 
Congress  to  prescribe  one  or  other  method  as  Congress  may 
think  fit. 

(X)  The  legislatures  of  three-fourths  of  the  States  may  ratify 
any  amendments  submitted  to  them. 
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(Y)  Conventions  may  be  called  in  the  several  States,  and 
three-fourths  of  these  conventions  may  ratify. 

On  all  the  occasions  on  which  the  amending  power  has  been 
exercised,  method  A  has  been  employed  for  proposing  and  method 
X  for  ratifying — i.e.  no  drafting  conventions  of  the  whole  Union 
or  ratifying  conventions  in  the  several  States  have  ever  been 
summoned.  The  preference  of  the  action  of  Congress  and  the 
State  legislatures  may  be  ascribed  to  the  fact  that  it  has  never 
been  desired  to  remodel  the  whole  Constitution,  but  only  to  make 
changes  or  additions  on  special  points.  Moreover,  the  procedure 
by  National  and  State  conventions  might  be  slower,  and  would 
involve  controversy  over  the  method  of  electing  those  bodies. 
The  consent  of  the  President  is  not  required  to  a  constitutional 
amendment.^  A  two-thirds  majority  in  Congress  can  override 
his  veto  of  a  Bill,  and  at  least  that  majority  is  needed  to  bring  a 
constitutional  amendment  before  the  people. 

There  is  only  one  provision  of  the  Constitution  which  cannot 
be  changed  by  this  process.  It  is  that  which  secures  to  each  and 
every  State  equal  representation  in  one  branch  of  the  legislatui'e. 
"  No  State  without  its  consent  shall  be  deprived  of  its  equal 
suffrage  in  the  Senate"  (Art.  v.)  It  will  be  observed  that 
this  pro^^sion  does  not  require  unanimity  on  the  part  of  the 
States  to  a  change  diminishing  or  extinguishing  State  repre- 
sentation in  the  Senate,  but  merely  gives  any  particular  State 
proposed  to  be  affected  an  absolute  veto  on  the  proposal. 
If  a  State  were  to  consent  to  surrender  its  rights,  and  three- 
fourths  of  the  whole  number  to  concur,  the  resistance  of  the 
remaining  fourth  would  not  prevent  the  amendment  from  taking 
effect. 

Following  President  Lincoln,  the  Americans  speak  of  the 
Union  as  indestructible ;  and  the  expression,  "  An  indestructible 
Union  of  indestructible  States,"  has  been  used  by  the  Supreme 
court  in  a  famous  case.^  But  looking  at  the  constitution  simply 
as  a  legal  document,  one  finds  nothing  in  it  to  prevent  the  adop- 
tion of  an  amendment  providing  a  method  for  dissolving  the 
existing  Federal  tie,  whereupon  such  method  would  be  applied 
so  as  to  form  new  unions,  or  permit  each  State  to  become  an 


1  The  point  was  deci'led  by  the  Supreme  court  in  1794  in  the  case  oi  HolUngs- 
worth  V.  State  of  Vcnnont  (3  Dall.  378)  ;  and  the  Senate  came  to  the  same  con- 
clusion in  1865.     See  Jameson  on  Constitutional  Conventions,  §  560. 

*  Texas  v.  White,  see  ante,  p.  315. 
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absolutely  sovereign  and  independent  commonwealth.  The 
power  of  the  people  of  the  United  States  appears  competent  to 
efl'ect  this,  should  it  ever  be  desired,  in  a  perfectly  legal  way, 
just  as  the  British  Parliament  is  legally  competent  to  re-divide 
Great  Britain  into  the  sixteen  or  eighteen  independent  kingdoms 
which  existed  within  the  island  in  the  eighth  century. 

The  amendments  made  by  the  above  process  (A  +  X)  to  the 
Constitution  have  been  in  all  fifteen  in  number.  These  have 
been  made  on  four  occasions,  and  fall  into  four  groups,  two  of 
which  consist  of  one  amendment  each.  The  first  group,  includ- 
ing ten  amendments  made  immediately  after  the  adoption  of  the 
Constitution,  ought  to  be  regarded  as  a  supplement  or  postscript 
to  it,  rather  than  as  changing  it.  They  constitute  what  the 
Americans,  following  the  English  precedent,  call  a  Bill  of  Rights, 
securing  the  individual  citizen  and  the  States  against  the  en- 
croachments of  Federal  power.^  The  second  and  third  groups,  if 
a  single  amendment  can  be  properly  called  a  group  (viz.  amend- 
ments xi.  and  xii.)  are  corrections  of  minor  defects  which  had 
disclosed  themselves  in  the  working  of  the  Constitution.'^  The 
fourth  group  is  the  only  one  which  marked  a  political  crisis  and 
registered  a  political  victory.  It  comprises  three  amendments 
(xiii.  xiv.  XV.)  which  forbid  slavery,  define  citizenship,  secure  the 
suffrage  of  citizens  against  attempts  by  States  to  discriminate  to 
the  injury  of  particular  classes,  and  extend  Federal  protection  to 
those  citizens  who  may  suffer  from  the  operation  of  certain  kinds 
of  unjust  State  laws.  These  three  amendments  are  the  outcome 
of  the  War  of  Secession,  and  were  needed  in  order  to  confirm 
and  secure  for  the  future  its  results.  The  requisite  majority  of 
States  was  obtained  under  conditions  altogether  abnormal,  some 
of  the  lately  conquered  States  ratifying  while  actually  controlled 
by  the  northern  armies,  others  as  the  price  wliich  they  were 
obliged  to  pay  for  the  re-admission  to  Congress  of  their  senators 
and  representatives.^     The  details  belong  to  history  :  all  we  need 

^  Tliese  ten  amendments  were  proposed  by  the  first  Congress,  having  been 
framed  by  it  out  of  103  amendments  suggested  by  various  States,  and  were  ratified 
by  all  the  States  but  three.     They  took  efl'ect  iu  December  1791. 

2  The  eleventh  amendment  negatived  a  construction  virhich  the  Supreme  court 
had  put  upon  its  o^vn  judicial  powers  (see  above,  p.  232) ;  the  twelfth  corrected 
a  fault  in  the  method  of  choosing  the  President. 

^  The  thirteenth  amendment  was  proposed  by  Congress  in  February  1865, 
ratified  and  declared  in  force  December  1865  ;  the  fourteenth  was  proposed  by 
Congress  June  1866,  ratified  and  declared  in  force  July  1868  ;  the  fifteenth  was 
proposed  by  Congress  February  1869,  ratified  and  declared  in  force  March  1870. 
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hero  note  is  that  these  deep- reaching,  hut  under  tlie  circum- 
stances |)crha])s  unavoichiWe,  changes  Avcro  carried  through  not 
by  the  free  will  of  the  peoples  of  three-fourths  of  the  States,  but 
under  the  pressure  of  a  majority  which  had  triumphed  in  a  great 
war>  and  used  its  command  of  the  military  strength  and  Federal 
government  of  the  Union  to  eflfect  purposes  deemed  indispensable 
to  the  reconstruction  of  the  Federal  system.^ 

Many  amendments  to  the  Constitution  have  been  at  various 
times  suggested  to  Congress  by  Presidents,  or  brought  forward 
m  Congress  by  members,  but  very  few  of  these  have  ever 
obtained  the  requisite  two-thirds  vote  of  both  Houses.  In  1789, 
however,  and  again  in  1807,  amendments  were  passed  by  Con- 
gress and  submitted  to  the  States  for  which  the  requisite 
majority  of  three-fourths  of  the  States  was  not  obtained  ;  and  in 
February  and  March  1861  an  amendment  forbidding  the  Con- 
stitution to  be  ever  so  amended  as  to  authorize  Congress  to  inter- 
fere with  the  "  domestic  institutions,"  including  slavery,  of  any 
State,  was  passed  in  both  Houses,  but  never  submitted  to  the 
States,  because  war  broke  out  immediately  afterwards.  It  would 
doubtless,  had  peace  been  preserved,  have  failed  to  obtain  the 
acceptance  of  three-fourths  of  the  States,  and  its  effect  could  only 
have  been  to  require  those  who  might  thereafter  propose  to 

The  fourteenth  amendment  had  given  the  States  a  strong  motive  for  enfranchising 
the  negroes  by  cutting  down  the  representation  in  Congress  of  any  State  which 
excluded  male  inliabitants  vi'^hig  citizens  of  the  United  States)  from  the  suffrage  ; 
the  lifteenth  went  further  and  forbade  "  race,  colour,  or  previous  condition  of 
servitude,"  to  he  made  a  ground  of  exclusion.  The  grounds  for  this  bold  step 
were  succinctly  set  forth  by  Senator  Willey  (of  West  Virginia)  when  he  said  that 
the  suffrage  was  the  only  sure  guarantee  the  negro  could  liave  in  many  parts  of 
tlie  country  for  the  enjoyment  of  his  civil  rights  ;  that  it  would  be  a  safer  shield 
than  law,  and  that  it  was  required  by  the  demands  of  justice,  the  principles  of 
human  liberty,  and  the  spirit  of  Cliristian  civilization. 

The  effect  of  these  three  amendments  was  elaborately  considered  by  the 
Supreme  court  (in  1872)  in  the  so-called  Slaughter-house  Cases  (16  Wall.  82),  the 
effect  of  which  is  thus  stated  by  Mr.  Justice  Miller  :  "  With  the  exception  of  the 
specific  provisions  in  the  three  amendments  for  the  protection  of  the  personal 
rights  of  the  citizens  and  i)eople  of  the  United  States,  and  the  necessary  restric- 
tions upon  the  power  of  the  States  for  that  purpose,  with  the  additions  to  the 
power  of  the  general  government  to  enforce  those  provisions,  no  substantial 
change  has  been  made  in  the  relations  of  the  State  governments  to  the  Federal 
government." — Address  delivered  before  the  University  of  Michigan,  June 
1887. 

^  But  though  military  coercion  influenced  the  adoption  of  the  thirteentli 
amendment,  while  political  coercion  bore  a  large  part  in  securing  the  adoption  of 
the  others,  it  must  be  remembered  that  some  changes  in  the  Constitution  were  an 
absolutely  necessary  corollary  to  the  war  which  had  just  ended. 
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amend  the  Constituf'oii  so  us  to  deal  with  slavoi'y,  to  propose 
also  the  repeal  of  this  particular  anu.'ii(hiient  itself.' 

The  moral  of  these  facts  is  not  far  to  seek.  Althouij;]!  it  has 
long  been  the  habit  of  the  Americans  to  talk  of  their  Constitution 
with  almost  superstitious  reverence,  there  have  often  been  times 
when  leading  statesmen,  perhaps  even  political  parties,  would 
have  materially  altered  it  if  they  could  have  done  so.  There 
have,  moreover,  been  some  alterations  suggested  in  it,  which  the 
impartial  good  sense  of  the  wise  would  have  a])proved,  but  which 
have  never  been  submitted  to  the  States,  because  it  was  known 
they  could  not  be  carried  by  the  re({uisite  majority.-  If,  there- 
fore, comparatively  little  use  has  been  made  of  the  provisions  for 
amendment,  this  has  been  due,  not  solely  to  the  excellence  of  the 
original  instrument,  but  also  to  the  difficulties  which  surround 
the  process  of  change.  Alterations,  though  perhaps  not  large 
alterations,  have  been  needed,  to  cure  admitted  faults  or  to 
supply  dangerous  omissions,  but  the  process  has  been  so  ditticult 
that  it  has  never  been  successfully  applied,  except  either  to 
matters  of  minor  consequence  involving  no  party  interests 
(Amendments  xi.  and  xii.),  or  in  the  course  of  a  revolutionary 


4*l^i 


^  The  Greek  republics  of  antiquity  sometimes  placed  some  particular  law 
under  a  special  sanction  by  denouncing  the  penalty  of  death  on  any  one  who 
should  propose  to  repeal  it.  In  such  cases,  tlie  man  who  intended  to  repeal  the 
law  so  sanctioned  of  course  began  by  proposing  tiie  repeal  of  the  law  which  im- 
posed the  penalty.  So  it  would  have  been  in  this  case  :  so  it  must  always  be. 
No  sovereign  body  can  limit  its  own  powers.  The  British  Parliament  seems  to 
have  attempted  to  bind  itself  by  providing  in  the  Act  of  Unioti  with  Ireland  (39 
and  40  George  III.,  c.  67)  that  the  maintenance  of  the  Protestant  Episcopal 
Church  as  an  Established  Church  in  Ireland  should  be  "deemed  an  essential  and 
fundamental  part  of  the  Union."  That  Church  was,  however,  disestablished  in 
1869  with  as  much  ease  as  though  this  provision  had  never  existed. 

^  In  the  Forty-ninth  Congress  (1884-86)  no  fewer  than  forty-seven  proposi- 
tions were  introduced  for  the  amendment  of  the  Constitution,  some  of  them  of  a 
sweeping,  several  of  a  rather  complex,  nature.  (Some  of  these  covered  the  same 
ground,  so  the  total  number  of  alterations  ^  roposed  was  less  than  forty-seven.) 
None  seems  to  have  been  voted  on  by  Con  ;re&s  ;  and  only  five  or  six  even 
deserved  serious  consideration.  One  at  least,  t.'at  enabling  the  President  to  veto 
items  in  an  appropriation  bill,  would,  in  the  opinion  of  most  judicious  statesmen, 
have  etfected  a  great  improvement.  I  find  among  them  the  following  proposals  :  To 
prohibit  the  sale  of  alcoholic  liquors,  to  forbid  polygamy,  to  confer  the  sufi'rage 
on  women,  to  vest  the  election  of  the  President  directly  in  the  people,  to  elect 
representatives  for  three  instead  of  two  years,  to  choose  senators  by  popular 
election,  to  empower  Congress  to  limit  the  hours  of  labour,  to  empower  Congress 
to  pass  uniform  laws  regarding  marriage  and  divorce,  to  enable  the  people  to  elect 
certain  Federal  officers,  to  forbid  Congress  to  pass  any  local  private  or  special 
enactment,  to  forbid  Congress  to  direct  the  payr.^ent  of  claims  legally  barred  by 
lapse  of  time,  to  forbid  the  States  to  hire  out  the  labour  of  prisoners. 
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movement  which  had  dislocated  the  Union  itself  (Amendments 
xiii.  xiv.  XV.) 

Why  then  has  the  rc^i^ular  procedure  for  amendment  proved 
in  practice  so  hard  to  apply  1 

Tartly,  of  course,  owing  to  the  inherent  dif^mtatiousness  and 
perversity  (what  the  Americans  call  '*  cussedness  ")  of  bodies  of 
men.  It  is  difficult  to  get  two-thirds  of  two  assemblies  (the 
Houses  of  Congress)  and  three-fourths  of  thirty-eight  common- 
wealths, each  of  which  .acts  by  two  assemblies,  for  the  State  Itgis- 
latures  are  all  double-chambered,  to  agree  to  the  same  practical 
proposition.  Except  under  the  pressure  of  urgent  troubles,  such 
as  were  those  which  procured  the  acceptance  of  the  Constitution 
itself  in  1788,  few  persons  or  bodies  will  consent  to  forego 
objections  of  detail,  ])erhaps  in  themselves  reasonable,  for  the 
mere  sake  of  agreeing  to  what  other.s  have  accepted.  They  want 
to  have  what  seems  to  themselves  the  very  best,  instead  of  a 
second  best  suggested  by  some  one  else.  Now,  bodies  enjoying 
so  much  legal  independence  as  do  the  legislatures  of  the  States, 
far  from  being  disposed  to  defer  to  Congress  or  to  one  another, 
are  more  jealous,  more  suspicious,  more  vain  and  opinionated, 
than  so  many  individuals.  Nothing  but  a  violent  party  spirit, 
seeking  either  a  common  party  object  or  individual  gain  to  flow 
from  party  success,  makes  them  work  together. 

If  an  amendment  comes  to  the  legislatures  recommended  by 
the  general  voice  of  their  party,  they  will  be  quick  to  adopt  it. 
But  in  that  case  it  will  encounter  the  hostility  of  the  opposite 
party,  and  parties  are  in  most  of  the  Northern  States  usually 
pretty  evenly  balanced.  It  is  seldom  that  a  two-thirds  majority 
in  either  House  of  Congress  can  be  secured  on  a  party  issue ;  and 
of  course  such  majorities  in  both  Houses,  and  a  three-fourths 
majority  of  State  legislatures  on  a  party  issue,  are  still  less  pro- 
bable. Now,  in  a  country  pervaded  by  the  spirit  of  party,  most 
questions  either  are  at  starting,  or  soon  become,  controversial. 
A  change  in  the  Constitution,  however  useful  its  ultimate  con- 
sequences, is  likely  to  be  for  the  moment  deemed  more  advan- 
tageous to  one  party  than  to  the  other,  and  this  is  enough  to 
make  the  other  party  oppose  it.  Indeed,  the  mere  fact  that  a 
proposal  comes  from  one  side,  rouses  the  suspicion  of  the  other. 
There  is  always  that  dilemma  of  which  England  has  so  often  felt 
the  evil  consequences.  If  a  measure  of  reform  is  immediately 
pressing,  it  becomes  matter  of  party  contention,  it  excites  tempei' 
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iind  jKission.  If  it  is  not  j)icssi?i^,  iicithtM'  piirty,  liiiviiij:  other 
iirul  neiircr  aims,  cures  to  lako  it  up  and  push  it  through.'  in 
Amorica,  a  party  anicrulnicnt  to  the  Constitution  can  very  seldom 
be  carried.  A  non-party  amendment  falls  into  tiio  category  of 
those  things  which,  because  they  are  everybody's  business,  aro 
the  business  of  nobody. 

It  is  evident  when  one  considers  the  nature  of  a  Kigid  oi 
Supremo  constitution,  that  some  method  of  altering  it  so  as  to 
make  it  conform  to  altered  facts  and  ideas  is  indispensable.  A 
European  critic  may  rem.*rk  that  the  American  method  has  failed 
to  answer  the  expectations  formed  of  it.  The  l)eli('f,  he  will  say, 
of  its  authors  was  that  while  nothing  less  than  a  j)retty  general 
agreement  would  justify  alteration,  that  agreement  would  exist 
when  obvious  omissions  preventing  its  smooth  working  were  dis- 
covered. But  this  has  not  come  to  pass.  There  have  been  long 
and  fierce  controversies  over  the  construction  of  several  points  in 
the  Constitution,  over  the  right  of  Congress  to  spend  money  on 
internal  improvements,  to  charter  a  national  bank,  to  impose  a 
protective  tariff,  above  all,  over  the  treatment  of  slavery  in  the 
Territories.  But  the  method  of  amendment  was  not  applied  to 
any  of  these  questions,  because  no  general  agreement  could  be 
reached  upon  them,  or  indeed  upon  any  but  quite  secondary 
matters.  So  the  struggle  over  the  interpretation  of  a  document 
which  it  was  found  impossible  to  amend,  passed  from  the  law 
courts  to  the  battle-field.  Americans  reply  to  such  criticisms  by 
observing  that  the  power  of  amending  the  Constitution  is  one 
which  cannot  prudently  be  employed  to  conclud;  current  political 
controversies,  that  if  it  were  so  used  no  constitution  could  be 
cither  rigid  or  reasonably  permanent,  that  some  latitude  of  con- 
struction is  desirable,  and  that  in  the  above-mentioned  cases 
amendments  excluding  absolutely  one  or  other  of  the  construc- 
tions contended  for  would  either  have  tied  down  the  legislatui'e 
too  tightly  or  have  hastened  a  probably  inevitable  conflict. 

Ought  the  process  of  change  to  be  made  easier?  say  by 
requiring  only  a  bare  majority  in  Congress,  and  a  two-thirds 
majority  of  States  ?     American  statesmen  think  not.     A  swift 

^  In  England,  during  many  years,  thinking  men  of  both  parties  have  been 
convinced  that  something  ought  to  be  done  to  re-construct  the  Upper  Chamber, 
but  since  neither  party  had  any  direct  jrain  to  expect  from  such  a  reform,  neither 
has  troubled  itself  to  undertake  a  confessedly  difficult  task.  Yet  in  England 
changes  in  the  Constitution  are  effected  by  the  comparatively  simple  method  of  a 
statute. 
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and  easy  method  would  not  only  weaken  the  sense  of  security 
which  the  rigid  Constitution  now  gives,  but  would  increase  the 
troubles  of  current  politics  by  stimulating  a  majority  in  Congress 
to  frequently  submit  amendments  to  the  States.  The  habit  of 
mending  would  turn  into  the  habit  of  tinkering.  There  would 
be  too  little  distinction  between  changes  in  the  ordinary  statute 
law,  which  require  the  agreement  of  majorities  in  the  two  Houses 
and  the  President,  and  changes  in  the  more  solemnly  enacted 
fundamental  law.  And  the  rights  of  the  States,  upon  which 
congressional  legislation  cannot  now  directly  encroach,  would  be 
endangered.  The  French  scheme,  under  which  an  absolute 
majority  of  the  two  Chambers,  sitting  together,  can  amend  the 
Constitution;  or  even  the  Swiss  scheme,  under  which  a  bare 
majority  of  the  voting  citizens,  coupled  with  a  majority  of  the 
Cantons,  can  ratify  constitutional  changes  drafted  by  the 
Chambers,  in  pursuance  of  a  previous  popular  vote  for  the 
revision  of  the  Constitution,^  is  considered  by  the  Americans 
dangerously  lax.  The  idea  reigns  that  solidity  and  security  are 
the  most  vital  attributes  of  a  fundamental  law. 

From  this  there  has  followed  another  interesting  result. 
Since  modifications  or  developments  are  often  needed,  and  since 
they  can  rarely  be  made  by  amendment,  some  other  way  of 
making  them  must  be  found.  The  ingenuity  of  lawyers  has  dis- 
covered one  method  in  interpretation,  while  the  dexterity  of 
politicians  has  invented  a  variety  of  devices  whereby  legislation 
may  extend,  or  usage  may  modify,  the  express  provisions  of  the 
apparently  immovable  and  inflexible  instrument. 

*  See  the  Swiss  Federal  Constitution,  Arts.  118-121 
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CHAPTER   XXXIII 

THE   INTERPRETATION   OF  THE   CONSTITUTION 

The  Constitution  of  England  is  contained  in  hundreds  of  volumes 
of  statutes  and  reported  cases;  the  Constitution  of  the  United 
States  (including  the  amendments)  may  be  read  through  aloud 
in  twenty-three  minutes.  It  is  about  half  as  long  as  St.  Paul's 
first  Epistle  to  the  Corinthians,  and  only  one-fortieth  part  as 
long  as  the  Irish  Land  Act  of  1881.  History  knows  few  instru- 
ments which  in  so  few  words  lay  down  equally  momentous  rules 
on  a  vast  range  of  matters  of  the  highest  importance  and  com- 
plexity. The  Convention  of  1787  were  well  advised  in  making 
their  draft  short,  because  it  was  essential  that  the  people  should 
comprehend  it,  because  fresh  differences  of  view  would  have 
emerged  the  further  they  had  gone  into  details,  and  because  the 
more  one  specifies,  the  more  one  has  to  specify  and  to  attempt 
the  impossible  task  of  providing  beforehand  for  all  contingencies. 
These  sages  were  therefore  content  to  lay  down  a  few  general 
rules  and  principles,  leaving  some  details  to  be  filled  in  by  con- 
gressional legislation,  and  foreseeing  that  for  others  it  would  bo 
necessary  to  trust  to  interpretation. 

It  is  plain  that  the  shorter  a  law  is,  the  more  general  must  its 
language  be,  and  the  greater  therefore  the  need  for  interpreta- 
tion. So  too  the  greater  the  range  of  a  law,  and  the  more 
numerous  and  serious  the  cases  which  it  governs,  the  more 
frequently  will  its  meaning  be  canvassed.  There  have  been 
statutes  dealing  with  private  law,  such  as  the  Lex  Aquilia  at 
Rome  and  the  Statute  of  Frauds  in  England,  on  which  many 
volumes  of  commentaries  have  been  written,  and  thousands  of 
juristic  and  judicial  constructions  placed.  Much  more  then  must 
we  expect  to  find  great  public  and  constitutional  enactments  sub- 
jected to  the  closest  scrutiny  in  orcer  to  discover  every  shade  of 
meaning  which  their  words  can  be  made  to  bear.     Probably  no 
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writing  except  the  New  Testament,  the  Koran,  the  PentateucL, 
and  the  Digest  of  the  Emperor  Justinian,  has  employed  so  much 
ingenuity  and  labour  as  the  American  Constitution,  in  sifting, 
weighing,  comparing,  illustrating,  twisting,  and  torturing  its  lext. 
It  resembles  theological  writings  in  this,  that  both,  while  taken 
to  be  immutable  guides,  have  to  be  adapted  to  a  constantly 
changing  world,  the  one  to  political  conditions  which  vary  from 
year  to  year  and  never  return  to  their  former  state,  the  other 
to  new  phases  of  thought  and  emotion,  new  beliefs  in  the  realms 
of  i)hysical  and  ethical  philosophy.  There  must,  therefore,  be  a 
development  in  constitutional  formulas,  just  as  there  is  in  theo 
logical.  It  will  come,  it  cannot  be  averted,  for  it  comes  in  virtue 
of  a  law  of  nature  :  all  that  men  can  do  is  to  shut  their  eyes  to 
it,  and  conceal  the  reality  of  change  under  the  continued  use  of 
time-honoured  phrases,  trying  to  persuade  themselves  that  these 
phrases  mean  the  same  thing  to  their  minds  to-day  as  they  meant 
generations  or  centuries  ago.  As  a  great  living  theologian  says, 
"  In  a  higher  world  it  is  otherwise ;  but  here  below  to  live  is  to 
change,  and  to  be  perfect  is  to  have  changed  often.  "^ 

The  Constitution  of  the  United  States  is  so  concise  and  so 
general  in  its  terms,  that  even  had  America  been  as  slowly  moving 
a  country  as  China,  many  questions  must  have  arisen  on  the  inter- 
pretation of  the  fundamental  law  which  would  have  modified  its 
aspect.  But  America  has  been  the  most  swiftly  expanding  of  all 
countries.  Hence  the  questions  that  have  presented  themselves 
have  often  related  to  matters  which  the  framers  of  the  Constitution 
could  not  have  contemplated.  Wiser  than  Justinian  before  them 
or  Napoleon  after  them,  they  foresaw  that  their  work  would  need 
to  be  elucidated  by  judicial  commentary.  But  they  were  far  from 
conjecturing  the  enormous  strain  to  which  some  of  their  expres- 
sions would  be  subjected  in  the  effort  to  apply  them  to  new  facts. 

I  must  not  venture  on  any  general  account  of  the  interpreta- 
tion of  the  Constitution,  nor  attempt  to  set  forth  the  rules  of 
construction  laid  down  by  judges  and  commentators,  for  this  is 
a  vast  matter  and  a  matter  for  la,w  books.  All  that  this  chapter 
has  to  do  is  to  indicate,  very  geTsrally,  in  what  way  and  with 
what  results  the  Constitution  has  been  expanded,  developed, 
modified,  by  interpretation;  and  with  that  view  there  are  three 
points  that  chiefly  need  discussion:  (1)  the  authorities  entitled 
tc  interpret  the  Constitution,  (2)  the  main  principles  followed  in 
*  Newman,  Essay  on  Development,  p.  39. 
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determining  whether  or  no  the  Constitution  has  grunted  certain 
powers,  (3)  the  checks  on  possible  abuses  of  the  interpreting  power. 

I.  To  whom  does  it  belong  to  interpret  the  Constitution  ? 
Any  question  arising  in  a  legal  proceeding  as  to  the  meaning 
and  application  of  this  fundamental  law  will  evidently  be  settled 
by  the  courts  of  law.  Every  court  is  equally  bound  to  pronounce 
and  competent  to  pronounce  on  such  questions,  a  St£ite  court  no 
less  than  a  Federal  court  ;^  but  as  all  the  more  important  ques- 
tions are  carried  by  appeal  to  the  supreme  Federal  court,  it  is 
practically  that  court  whose  opinion  determines  them. 

Where  the  Federal  courts  have  declared  the  meaning  of  a  law, 
every  one  ought  to  accept  and  guide  himself  by  their  deliverance. 
But  there  are  always  questions  of  construction  which  have  not 
been  settled  by  the  courts,  some  because  they  have  not  happened 
to  arise  in  a  law-suit,  others  because  they  are  such  as;  cannot  arise 
in  a  law-suit.  As  regards  such  points,  every  authority,  Federal  or 
State,  as  well  as  every  citizen,  must  be  guided  by  the  best  view  he 
or  they  can  form  of  the  true  intent  and  meaning  of  the  Constitution, 
taking,  of  course,  the  risk  that  this  view  may  turn  out  to  be  wrong. 

There  are  also  points  of  construction  on  which  every  court, 
following  a  well-established  practice,  will  refuse  to  decide,  because 
they  are  deemed  to  be  of  "a  purely  political  nature,"  a  vague 
description,  but  one  which  could  be  made  more  specific  only  by 
an  enumeration  of  the  cases  which  have  settled  the  practice. 
These  points  are  accordingly  left  to  the  discretion  of  the  executive 
and  legislative  powers,  each  of  which  forms  its  view  as  to  the 
matters  falling  within  its  sphere,  and  in  acting  on  that  view  is 
entitled  to  the  obedience  of  the  citizens  and  of  the  States  also.^ 

It  is  therefore  an  error  to  suppose  that  the  judiciary  is  the 
only  interpreter  of  the  Constitution,  for  a  large  field  is  left  open 
to  the  other  authorities  of  the  government,  whose  views  need 
not  coincide,  so  that  a  dispute  between  those  authorities,  although 
turning  on  the  meaning  of  the  Constitution,  ma^i^  be  incapable  of 
being  settled  by  any  legal  proceeding.  This  causes  no  great 
confusion,  because  the  decision,  whether  of  tho  political  or  the 
judicial  authority,  is  conclusive  so  far  as  regards  the  particular 
controversy  or  matter  passed  upon. 

The  above  is  the  doctrine  now  generally  accepted  in  America. 

1  See  Chapter  XXIV,  a7ite. 

^  Assuming,  of  course,  that  the  matter  is  one  which  comos  witliin  the  range  of 
Federal  competence. 
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But  at  one  time  the  Presidents  claimed  the  much  wider  right  of 
being,  except  in  questions  of  pure  private  law,  generally  and 
prima  facie  entitled  to  interpret  the  Constitution  for  themselves, 
and  to  act  on  their  own  interpretation,  even  when  it  ran  counter 
to  that  delivered  by  the  Supreme  court.  Thus  Jefferson  de- 
nounced tho  doctrine  laid  down  in  the  famous  judgment  of  Chief- 
Justice  Marjihall  in  the  case  of  Marhury  v.  Madison  ;  ^  thus  Jack- 
son insisted  that  the  Supreme  court  was  mistaken  in  holding  that 
Congress  had  power  to  charter  the  United  States  bank,  and 
that  he,  knowing  better  than  the  court  did  what  the  Constitution 
meant  to  permit,  was  entitled  to  attack  the  bank  as  an  illegal 
institution,  and  to  veto  a  bill  proposing  to  re-charter  it.'' 
Majorities  in  Congress  have  more  than  once  claimed  for  them- 
selves the  sam?/  independence.  But  of  late  years  both  the  execu- 
tive and  the  legislature  have  practically  receded  from  the  posi- 
tion which  the  language  formerly  used  seemed  to  assert ;  while, 
on  the  other  hand,  the  judiciary,  by  their  tendency  during  the 
whole  course  of  their  history  to  support  every  exercise  of  power 
which  they  did  not  deem  plainly  unconstitutional,  have  left  a 
wide  field  to  tliose  authorities.  If  the  latter  have  not  used  this 
freedom  to  stretch  the  Constitu^'ion  even  more  than  they  have 
done,  it  is  not  solely  the  courts  of  law,  but  also  public  opinion  and 
their  own  professional  associations  (most  presidents,  ministers,  and 
congressional  leaders  having  been  lawyers)  that  have  checked  them. 
11.  The  Constitution  has  been  expanded  by  construction  in 
two  ways.  Powers  have  been  exercised,  sometimes  by  the 
President,  more  often  by  the  legislature,  in  passing  statutes,  and 
the  question  has  arisen  whether  the  powers  so  exercised  were 
rightfully  exercised,  i.e.  were  really  contained  in  the  Constitution. 
When  the  question  was  resolved  in  the  affirmative  by  the  court, 

^  As  the  court  dismissed  upon  another  point  in  the  case  the  proceedings  against 
Mr.  Secretary  Madison,  the  question  whether  Marshall  was  right  did  not  arise  in 
a  practical  form. 

^  There  was,  however,  nothing  unconstitutional  in  the  course  which  Jackson 
actually  took  in  withdrawing  the  deposits  from  the  United  States  Bank  and  in 
vetoing  the  bill  for  a  re-charter.  It  is  still  generally  admitted  that  a  President 
has  the  right  in  ccn:iidering  a  measure  coming  to  him  from  Congress  to  form  his 
own  judgment,  not  only  as  to  its  expediency  but  as  to  its  conformability  to  the 
Constitution.  Judge  Cooley  observes  to  me:  "If  Jackson  sincerely  believed 
that  the  Constitution  had  been  violated  in  the  first  and  second  charter,  he  was 
certainly  not  bound,  when  a  third  was  proposed,  to  surrender  his  opinion  in 
obedience  to  precede  at.  The  question  of  approving  a  new  charter  was  political ; 
and  he  was  entirely  within  the  line  of  duty  in  refusing  it  for  any  reasons  which, 
to  his  own  mind,  seemed  sufficient." 
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the  power  has  been  henceforth  recognized  as  a  part  of  the  Con- 
stitution, although,  of  course,  liable  to  be  subsequently  denied 
by  a  reversal  of  the  decision  which  established  it.  This  is  one 
way.  The  other  is  where  some  piece  of  State  legislation  alleged 
to  contravene  the  Constitution  has  been  judicially  decided  to 
contravene  it,  and  to  be  therefore  invalid.  The  decision,  in 
narrowing  the  limits  of  State  authority,  tends  to  widen  the  pro- 
hibitive authority  of  the  Constitution,  and  confirms  it  in  a  range 
and  scope  of  action  which  was  previously  doubtful. 

Questions  of  the  above  kinds  sometimes  arise  as  questions  of 
Interpretation  in  the  strict  sense  of  the  term,  i.e.  as  questions  of 
the  meaning  of  a  term  or  phrase  which  is  so  far  ambiguous  that 
it  might  be  taken  either  to  cover  or  not  to  cover  a  case  apparently 
contemplated  by  the  people  when  they  enacted  the  Constitution. 
Sometimes  they  are  rather  questions  to  which  we  may  apply  the 
name  of  Construction,  i.e.  the  case  that  has  arisen  is  one  appar- 
ently not  contemplated  by  the  enacters  of  the  Constitution,  or 
one  which,  though  possibly  contemplated,  has  for  brevity's  sake 
been  omitted ;  but  the  Constitution  has  nevertheless  to  be  applied 
to  its  solution.  In  the  former  case  the  enacting  power  has  said 
something  which  bears,  or  is  supposed  to  bear,  on  the  matter, 
and  the  point  to  be  determined  is,  what  do  the  words  mean  ? 
In  the  latter  it  has  not  directly  referred  to  the  matter,  and 
the  question  is,  Can  anything  be  gathered  from  its  language 
which  covers  the  point  that  has  arisen,  which  establishes  a  prin- 
ciple large  enough  to  reach  and  include  an  unmentioned  case, 
indicating  what  the  enacting  authority  would  have  said  had  the 
matter  been  present  to  its  mind,  or  had  it  thought  fit  to  enter 
on  an  enumeration  of  specific  instances  1  ^     As  the  Constitution 

^  For  example,  the  question  whether  an  agreement  carried  out  betveen  a  State 
and  an  individual  by  a  legislative  act  of  a  State  is  a  "  contract "  within  the  mean- 
ing of  the  prohibition  against  impairing  the  obligation  of  a  contract,  is  a  question 
of  interpretation  proper,  for  it  turns  on  the  determination  of  the  meaning  of  the 
term  "contract."  The  question  whether  Congress  had  power  to  pass  an  act 
emancipating  the  slaves  of  persons  aiding  in  a  rebellion  was  a  question  of  con- 
struction, because  the  case  did  not  directly  arise  under  any  provision  of  the 
Constitution,  and  was  apparently  not  contemplated  by  the  framei.  thereof.  It 
was  a  question  which  had  to  be  solved  by  considering  what  the  war  powers  con- 
tained in  the  Constitution  might  be  taken  to  imply.  The  question  whether  the 
National  government  has  power  to  issue  treasury  notes  is  also  a  question  of  con- 
struction, because,  although  this  is  a  case  which  may  possibly  have  been  contem- 
jilated  when  the  Constitution  was  enacted,  it  is  to  be  determined  by  ascertaining 
whether  the  power  "  to  borrow  money"  covers  this  particular  method  of  borrowing. 
There  is  no  ambiguity  about  the  word  "  borrow  "  ;  the  difficulty  is  to  pronounce 
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is  not  only  a  well-drafted  instrument  with  few  ambiguities  but 
also  a  short  instrument  which  speaks  in  very  general  terms,  mere 
interpretation  has  been  far  less  difficult  than  construction.^  It  is 
through  the  latter  chiefly  that  the  Constitution  has  been,  and  still 
continues  to  be,  developed  and  expanded.  The  nature  of  these 
expansions  will  appear  from  the  nature  of  the  Federal  govern- 
ment. It  is  a  government  of  delegated  and  specified  powers. 
The  people  have  entrusted  to  it,  not  the  plenitude  of  their  own 
authority  but  certain  enumerated  functions,  and  its  lawful  action 
is  limited  to  these  functions.  Hence,  when  the  Federal  execu- 
tive does  an  act,  or  the  Federal  legislature  passes  a  law,  the 
question  arises — Is  the  power  to  do  this  act  or  pass  this  law  one 
of  the  powers  which  the  people  have  by  the  Constitution  dele- 
gated to  their  agents  ?  The  power  may  never  have  been  exerted 
before.  It  may  not  be  found  expressed,  in  so  many  words, 
in  the  Constitution.  Nevertheless  it  may,  upon  the  true  con- 
struction of  that  instrument,  taking  one  clause  with  another, 
be  held  to  be  therein  contained. 

Now  the  doctrines  laid  down  by  Chief-Justice  Marshall,  and 
on  which  the  courts  have  constantly  since  proceeded,  may  be 
summed  up  in  two  propositions. 

1.  Every  power  alleged  to  be  vested  in  the  National  govern- 
ment, or  any  organ  thereof,  must  be  affirmatively  shown  to  have 
been  granted.  There  is  no  presumption  in  favour  of  the  exist- 
ence of  a  power ;  on  the  contrary,  the  burden  of  proof  lies  on 
those  who  assert  its  existence,  to  point  out  something  in  the 
Constitution  which,  either  expressly  or  by  necessary  implication, 
confers  it.  Just  as  an  agent,  claiming  to  act  on  behalf  of  his 
principal,  must  make  out  by  positive  evidence  that  his  principal 
gave  him  the  authority  he  relies  on ;  so  Congress,  or  those  who 
rely  on  one  of  its  statutes,  are  bound  to  show  that  the  people 

which  out  of  various  methods  of  borrowing,  some  of  which  probably  were  con- 
templated, can  be  properly  deemed,  on  a  review  of  the  whole  financial  attributes 
and  functions  of  the  National  government,  to  be  included  within  the  borrowing 
power. 

As  to  the  provision  restraining  States  from  passing  laws  impairing  tlie  obliga- 
tion of  a  contract,  see  note  at  the  end  of  this  volume  on  the  case  of  Dartmouth 
College  v.  Woodioard. 

^  It  is  worth  remarking  that  as  the  Constitution  is  deemed  to  proceed  from  the 
People  who  enacted  it,  not  from  the  Convention  who  drafted  it,  it  is  regarded  for 
the  purposes  of  interpretation  as  being  the  work  not  of  a  group  of  lawyers  but  of 
the  people  themselves.  For  a  useful  summary  of  some  of  the  general  rules  of 
constitutional  interpretation,  see  Patterson's  Federal  Restraints  on  State  Actioii. 
pp.  215-217. 
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have  authorized  the  legislature  to  pass  the  statuto.  The  search 
for  the  power  will  be  conducted  in  a  spirit  of  strict  exactitude, 
and  if  there  be  found  in  the  Constitution  nothing  which  directly 
or  impliedly  conveys  it,  then  whatever  the  executive  or  legisla- 
ture of  the  National  government,  or  both  of  them  together,  may 
have  done  in  the  persuasion  of  its  existence,  must  be  deemed 
null  and  void,  like  the  act  of  any  other  unauthorized  agent. ^ 

2.  When  once  the  grant  of  a  power  by  the  people  to  the 
National  government  has  been  established,  that  power  will  be 
construed  broadly.  The  strictness  applied  in  determining  its 
existence  gives  place  to  liberality  in  supporting  its  application. 
The  people — so  Marshall  and  his  successors  have  argued — when 
they  confer  a  power,  must  be  deemed  to  confer  a  wide  discretion 
as  to  the  means  whereby  it  is  to  be  used  in  their  service.  For 
their  main  object  is  that  it  should  be  used  vigorously  and  wisely, 
which  it  cannot  be  if  the  choice  of  methods  is  narrowly  restricted  ; 
and  while  the  people  may  well  be  chary  in  delegating  powers  to 
their  agents,  they  must  be  presumed,  when  they  do  grant  these 
powers,  to  grant  them  with  confidence  in  the  agents'  judgment, 
allowing  all  that  freedom  in  using  one  means  or  another  to  attain 
the  desired  end  which  is  needed  to  ensure  success.  ^  This,  which 
would  in  any  case  be  the  common-sense  view,  is  fortified  by  the 
language  of  the  Constitution,  which  authorizes  Congress  "to 
make  all  laws  which  shall  be  necessary  and  proper  fo)'  carrying 
into  execution  the  foregoing  powers,  and  all  other  powers  vested 
by  this  Constitution  in  the  Government  of  the  United  States,  or 
in  any  department  or  office  thereof."  The  sovereignty  of  the 
National  government,  therefore,  "though  limited  to  specified 
objects,  is  plenary  as  lu  those  objects"^  and  supreme  in  its 
sphere.  Congress,  which  cannot  go  one  step  beyond  the  circle 
of  action  which  the  Constitution  has  traced  for  it,  may  -vvithin 

^  For  instance,  several  years  ago  a  person  summoned  as  a  witness  before  a 
committee  of  the  House  of  Representatives  was  imprisoned  by  order  of  the  House 
for  refusing  to  answer  certain  questions  put  to  him.  He  sued  the  sergeant-at-arms 
for  false  imprisonment,  and  recovered  damages,  the  Supreme  court  holding  that 
as  the  Constitution  could  not  be  shown  to  have  conferred  on  either  House  of  Con- 
gress any  power  to  punish  for  contempt,  that  power  (though  frequently  theretofore 
exercised)  did  not  exist,  and  the  order  of  the  House  therefore  constituted  no 
defence  for  the  sergeant's  act  (Kilboum  v.  Thompson,  103  United  States,  168). 

^  For  instance.  Congress  having  power  to  declare  war,  has  pov/er  to  prosecute 
it  by  all  means  necessary  for  success,  and  to  acquire  territory  either  by  conquest 
or  treaty.  Having  power  to  borrow  money.  Congress  may,  if  it  thinks  fit,  issue 
treasury  notes,  and  may  make  them  legal  tender. 

^  See  Gibbons  v.  Ogden,  9  Wheat,  p.  1  sgq.,  judgment  of  Marshall,  C.-J. 
VOL.  I  2  B 


-M^i 


f 


:  fi 


,i  r 


1   ;■ 

■   1 

'■  '( 

i!     ■    i|| 

870 


TIIK  NATIONAL  (iOVKKNMKNT 


TART  I 


■      i' 


that  circle  choose  iiny  lueatis  which  it  deems  apt  for  executinj* 
its  powers,  iiiid  is  in  its  choice  of  iiieana  subject  to  no  review  l>y 
the  courts  in  tlieir  fuiution  of  interpreters,  because  the  peojjlo 
have  nKuUi  their  re|)resentatives  the  sole  and  absolute  judges  of 
the  mode  in  which,  the  granted  powers  shall  be  eniployed.  This 
doctrine  of  implied  ])owers,  and  the  interpretation  of  the  words 
"necessary  and  proper,"  were  for  many  years  a  theme  of  bitti-r 
and  incessant  controversy  among  American  lawyers  and  jniblic- 
ists.^  The  history  of  the  United  States  is  in  a  large  measure  a 
history  of  the  arguments  which  sought  to  enlarge  or  restrict  its 
import.  One  school  of  statesmen  urged  that  a  lax  construction 
wouUl  practically  leave  the  States  at  the  mercy  of  the  National 
government,  and  remove  those  checks  on  the  latter  which  the 
Constitution  was  designed  to  create  ;  while  the  very  fact  that 
some  ])owers  were  s})eciHcally  granted  nuist  be  taken  to  import 
that  those  not  spocitied  were  withheld,  according  to  the  old 
maxim  cvpn'ssio  niiim  cxdusio  aHcriiis,  which  Lord  Bacon  concisely 
cx})lains  by  saying,  "  as  exception  strengthens  the  force  of  a  law 
in  cases  not  excepted,  so  enumeration  weakens  it  in  cases  not 
enumerated."  It  was  re})lied  by  the  opposite  school  that  to 
limit  the  powers  of  the  government  to  those  expressly  set  forth 
in  the  Constitution  would  render  that  instrument  unfit  to  serve 
the  purposes  of  a  growing  and  changing  nation,  and  would,  by 

^  "Tlic  powers  of  the  governnient  are  limited,  and  its  limits  are  not  to  lie 
transcended.  But  the  sound  coustrnctioii  of  the  Constitution  must  allow  to  the 
national  legislature  that  discretion  with  respect  to  tlie  means  by  which  the 
powers  it  confers  are  to  bo  carried  into  execution,  wliich  will  enable  that  body  to 
perform  the  high  duties  assigned  to  it  in  the  manner  most  beneficial  to  the 
people.  Let  the  end  be  legitimate,  let  it  be  within  the  scope  of  the  Constitution, 
ami  all  means  which  are  appropriate,  which  are  plainly  adapted  to  that  end,  which 
are  not  prohibited  but  consistent  witli  the  letter  and  spirit  of  the  Constitution, 
are  constitutional."— Marshall,  C.-J.,  in  M'Culloch  v.  MaryUoul  (4  Wheat.  31t)). 
This  is  really  a  working-mit  of  one  of  the  points  of  Hamilton's  famous  argument 
in  favour  of  the  constitutionality  of  a  United  States  bank  :  "Every  jiower  vested 
in  a  government  is  in  its  nature  sovereign,  and  includes  by  force  of  the  term  a 
right  to  employ  all  the  means  requisite  and  fairly  a]>plicable  to  the  attainment  of 
the  ends  of  such  jiower,  and  which  are  not  precluded  by  restrictions  and  excep- 
tions specified  in  the  Constitution." — Works  (Lodge's  ed.),  vol.  iii.  j).  181. 

Jmlge  Hare  sums  up  the  matter  by  saying,  "Cougi'ess  is  sovereign  as  regards 
the  objects  and  within  the  limits  of  tlie  Constitution.  It  may  use  all  proper  and 
suitable  means  for  carrying  the  powers  conferred  by  the  Constitution  into  ellect. 
The  means  best  suited  at  one  time  may  be  inadequate  at  another  ;  hence  tlie 
need  for  vesting  a  large  discretion  in  Congi'ess.  .  .  .  '  Necessary  and  proper '  are 
therefore,  as  regards  legislation,  nearly  if  not  quite  synonymous,  that  being 
•  necessary  '  which  is  suited  to  the  object  and  calculated  to  attain  the  end  in  view." 
— Lectures  on  Constitutmial  Law,  \i.  78. 
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Icaviiiji;  men  no  h;jj;al  means  of  attaiiiiii}^  necessary  but  orij^inally 
uncontemphited  aims,  provoke  revohition  and  work  tho  destruc- 
tion of  the  Constitution  itself.^ 

This  latter  contention  derived  much  support  from  tho  fact 
that  there  were  certain  ])owers  that  h;i(l  not  })een  mentioned  in 
tho  Constitution,  but  which  were  so  obviously  incident  to  a 
national  goverrmiont  that  they  must  bo  deemid  to  bo  raised  })y 
implication.''^  For  instance!,  tlio  only  offences  which  Conj;ress  is 
(!Xprcssly  em]>owered  to  j)unish  are  treason,  tho  counterfeiting  of 
the  coin  or  siicurities  of  the  government,  aufl  piracies  and  other 
oll'enccs  against  the  law  of  nations.  l>ut  it  was  very  early  held 
that  the  power  to  declare  other  acts  to  bo  oflenccs  against  the 
United  States,  and  punish  tl  m  as  such,  existed  as  a  necessary 
appendage  to  various  general  powers.  So  the  power  to  regulate 
commerce  covered  the  power  to  punish  oll'onces  obstructing  com- 
merce;  tho  power  to  manage  the  post- oflico  included  tho  right 
to  fix  penalties  on  the  theft  of  letters  ;  and,  in  fact,  a  whole  mass 
of  criminal  law  grew  up  as  a  sanction  to  tho  civil  laws  which 
Congress  had  been  directed  to  pass. 

Tho  throe  linos  along  which  this  development  of  the  implied 
powers  of  tho  goveriunent  has  chiefly  progressed,  have  been  those 
marked  out  by  tho  three  express  powers  of  taxing  and  borrowing 
money,  of  regulating  conmierce,  and  of  carrying  on  war.  Each 
has  ])roduced  a  j)rogeny  of  subsidiary  powers,  some  of  which 
have  in  their  turn  been  surrounded  by  an  unox):>ectcd  offspring. 
Thus  from  the  taxing  and  borrowing  powers  there  sprang  the 
powers  to  charter  a  national  bank  and  exempt  its  branches  and 
its  notes  from  taxation  by  a  State  (a  serious  restriction  on  State 
authority),  to  create  a  system  of  custom-houses  and  revenue 
cutters,  to  establish  a  tariff  for  the  protection  of  native  industry. 
Thus  the  regulation  of  commerce  has  been  construed  to  include 
legislation  regarding  every  kind  of  transportation  of  goods  and 
passengers,  whether  from  abroad  or  from  one  State  to  another, 
regarding  navigation,  maritime  and  internal  pilotage,  maritime 

^  See  the  philosopliical  remarks  of  Story,  J.,  iu  Martin  v.  Hunter's  Lessee 
(1  Wheat,  p.  304  sqq.) 

^  Stress  was  also  laid  on  the  fact  that  wliereas  the  Articles  of  Confederation 
of  1781  contained  (Art.  ii. )  the  expression,  "Each  State  retains  every  jjower  and 
jurisdiction  and  right  not  expressly  delegated  to  the  United  States  in  Congress 
assembled,"  the  Constitution  merely  says  (Amendment  x.),  "The  powers  not 
granted  to  the  United  States  are  reserved  to  the  States  respectively  or  to  the 
people,"  omitting  the  word  "expressly."  See  the  text  of  the  Articles  in  the 
Appendix  to  this  volume. 
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contracts,  etc.,  together  with  the  control  of  all  navigable  waters,* 
the  construction  of  all  jniblic  works  helpful  to  commerce  between 
States  or  with  foreign  countries,  the  power  to  prohibit  immigra- 
tion, and  finally  a  power  to  establish  a  railway  commission  and 
control  all  inter-State  traffic-  The  war  power  proved  itself  even 
more  elastic.  The  executive  and  the  majority  in  Congi-ess  found 
themselves  during  the  War  of  Secession  ol)liged  to  stretch  this 
poAver  to  cover  many  acts  trenching  on  the  ord'nary  rights  of 
the  States  and  of  individuals,  till  there  ensued  something  ap- 
proaching a  suspension  of  constitutional  guarantees  in  favour  of 
the  central  government. 

The  courts  have  occasionolly  gone  even  further  afield,  and 
have  professed  to  deduce  certain  powers  of  the  legislature  from 
the  sovereignty  inherent  in  the  National  government.  In  its 
last  decision  on  the  legal  tender  question,  a  majority  of  the 
Supreme  court  seems  to  have  placed  upon  this  ground,  though 
with  special  reference  to  the  section  enabling  Congress  to  borrow 
money,  its  affirmance  of  that  competence  of  Congress  to  declare 
paper  money  a  legal  tender  for  debts,  which  the  earlier  decision 
of  1871  had  referred  to  the  war  power.  This  jiositiou  evoked  a 
controversy  of  wide  scope,  for  the  question  what  sovereignty 
involves  is  evidently  at  least  as  much  a  question  of  political  as 
of  legal  science,  and  may  be  pushed  to  great  lengths  upon  con- 
siderations with  which  law  proper  has  little  to  do. 

The  Cvbove -mentioned  instances  of  development  have  been 
workeJ  out  by  the  courts  of  law.  But  others  are  due  to  the 
action  of  the  executive,  or  of  the  executive  and  Congress  con- 
jointly. Thus,  in  1803,  President  Jefferson  negotiated  and 
completed  the  purchase  of  Louisiana,  the  whole  vast  possessions 

^  Navigable  rivers  and  lakes  wholly  within  the  limits  of  a  State,  and  not 
accessible  from  without  it,  are  under  the  authority  of  that  State. 

-  The  case  of  Gibbons  v.  Ogden  supplies  an  interesting  illustration  of  the  way 
in  which  this  doctrine  of  implied  jiowers  works  itself  out.  The  State  of  New 
York  had,  in  order  to  reward  Fulton  and  Livingston  for  their  services  in  intro- 
ducing steamboats,  passed  a  statute  giving  them  an  exclusive  right  of  navigating 
the  Hudson  river  with  steamers.  A  case  having  arisen  in  which  this  statute  was 
invoked,  it  was  alleged  that  the  statute  was  invalid,  because  inconsistent  with  an 
Act  passed  by  Congress.  The  question  followed,  Was  Cougi-ess  entitled  to  pass 
an  Act  dealing  with  the  navigation  of  tlie  Hudson  ?  and  it  was  held  that  the 
power  to  regulate  commerce  granted  to  Congress  by  the  Constitution  implieil  a 
power  to  legislate  for  navigation  on  such  rivers  as  the  Hudson,  and  that  Con- 
gress having  exercised  that  power,  the  action  of  the  States  on  the  subjei:t  was 
necessarily  excluded.  By  this  decision  a  vast  field  of  legislation  was  secured  to 
Congress  and  closed  to  the  States. 
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of  France  beyond  the  Mi.ssissip])i.  lie  believed  himself  to  bo 
exceeding  any  powers  which  the  Constitution  conferred  ;  and 
desired  to  have  an  amendment  to  it  passed,  in  order  to  validate 
his  act.  But  Congress  and  the  people  did  not  share  his  scruples, 
and  the  a})proval  of  the  legislature  was  deemed  sutHcient  ratifi- 
cation for  a  step  of  transcendent  importance,  which  no  provision 
of  the  Constitution  bore  upon.  In  18U7  and  1808  Congress 
laid,  by  two  statutes,  an  end>argo  on  idl  shii)ping  in  United 
States  ports,  thereby  practically  destroying  the  lucrative  carry- 
ing trade  of  the  New  England  States.  Some  of  these  States 
declared  the  Act  unconstitutional,  arguing  that  a  power  to  regu- 
late commerce  was  not  a  ])ower  to  annihilate  it,  and  their  courts 
held  it  to  bo  void.  Congress,  however,  persisted  for  a  year,  and 
the  Act,  on  which  the  Supreme  court  never  formally  pronounced, 
has  been  generally  deemed  within  the  Constitution,  though 
Justice  Story  (who  had  warmly  oppoood  it  when  he  sat  in  Con- 
gress) remarks  that  it  went  to  the  extreme  verge.  More  startling 
and  more  far-reaching  in  their  consequences,  were  the  assump 
tions  of  Feden  1  authority  made  during  the  War  of  Secession  by 
the  executive  and  confirmed,  some  expressly,  some  tacitly,  by 
Congress  and  the  people.^  It  was  only  a  few  of  these  that  came 
before  the  courts,  and  the  courts,  in  some  instances,  disapproved 
them.  But  the  executive  continued  to  exert  this  extraordinary 
authority.  Appeals  made  to  the  letter  of  the  Constitution  by 
the  minority  were  discredited  by  the  fact  that  they  were  made 
by  persons  sympathizing  with  the  Secessionists  who  were  seeking 
to  destroy  it.  So  many  extreme  things  were  done  under  the 
pressure  of  necessity  that  something  less  than  these  extreme 
things  came  to  be  accepted  as  a  reasonable  and  moderate  com- 
promise. ^ 

^  See  Judge  Cooleys  History  of  Michigan,  p.  353.  Tlie  same  eminent 
authority  observes  to  me  :  "  The  President  susjjended  tlie  writ  of  habeas  corpus. 
The  courts  held  this  action  unconstitutional  (it  was  subsequently  contirmed  by 
Congress),  but  he  did  not  at  once  deem  it  safe  to  obey  their  judgment.  Military 
commissioners,  with  the  approval  of  the  War  Department  and  the  President, 
condemned  men  to  punishment  for  treason,  but  the  courts  released  them,  holding 
that  the  guaranties  of  liberty  in  the  Constitution  were  as  obligatory  in  war  as  in 
peace,  and  should  be  obeyed  by  all  citizens,  and  all  departments,  and  otlicers  of 
government  {Milligan's  case,  4  Wall.  1).  The  courts  held  closely  to  the  Con 
stitution,  but  as  happens  in  evoiy  civil  war,  a  great  many  wrongs  were  done  in 
the  exercise  of  the  war  power  for  which  no  redress,  or  none  that  was  adequate, 
could  possibly  be  had."  Inter  arma  silent  leges  must  be  always  to  some  extent 
true,  even  under  a  Constitution  like  that  of  the  United  States. 

-  Such  as  the  suspension  of  the  writ  of  habeas  corpus,  the  emancipation  of  the 
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Tho  best  way  to  give  an  adequato  iiutioii  of  tho  extent  to 
which  tho  outlines  of  the  Constitution  have  been  filled  up  by 
interpretation  and  construction,  would  bo  to  take  some  of  its 
more  important  sections  and  enumerate  the  decisions  upon  them 
and  the  doctrines  established  by  those  decisions.  This  process 
would,  however,  bo  irksome  to  any  but  a  legal  reader,  and  tho 
legal  reader  may  do  it  more  agieeably  for  himself  by  consulting 
ono  of  tho  annotated  editions  of  the  Constitution.^  Ho  will 
there  find  that  upon  some  provisions  such  as  Art.  i.  §  8  (powers 
of  Congress),  Art.  i.  §  10  (powers  denied  to  the  States),  Art.  iii. 
§  2  (extent  of  judicial  power),  there  has  sprung  up  a  perfect 
forest  of  judicial  constructions,  working  out  the  meaning  and 
application  of  tho  few  and  apparently  simple  words  of  tho 
original  document  into  a  variety  of  unforeseen  results.  The 
samo  thing  has  more  or  less  befallen  nearly  every  section  of  the 
Constitution  and  of  the  fifteen  amendments.  The  process  shows  no 
signs  of  stopping,  nor  can  it,  for  tho  now  conditions  of  economics 
and  politics  bring  up  new  problems  for  solution.  But  the  most 
important  work  was  that  done  during  tho  first  half  century,  and 
especially  by  Chief -Justice  Marshall  during  his  long  tenure  of 
the  presidency  of  the  Supremo  court  (1801-1835).  It  is  scarcely 
an  exaggeration  to  call  him,  as  an  eminent  American  jurist  has 
done,  a  second  maker  of  tho  Constitution.  I  will  not  borrow 
the  phrase  which  said  of  Augustus  that  he  found  Kome  of  brick 
and  left  it  of  marble,  because  Marshall's  function  was  not  to 
change  but  to  develop.  The  Constitution  was,  except  of  course 
as  regards  the  political  scheme  of  national  government,  which 
was  already  well  established,  rather  a  ground  plan  than  a  city. 
It  was,  if  I  may  pursue  the  metaphor,  much  what  the  site  of 
Washington  was  at  the  beginning  of  this  century,  a  symmetrical 
ground  plan  for  a  great  city,  but  with  only  some  tall  edifices 
standing  here  and  there  among  fields  and  woods.  Marshall  bft 
it  what  Washington  has  now  become,  a  splendid  and  commodious 
capital  within  whose  ample  bounds  there  are  still  some  vacant 
spaces  and  some  mean  dwellings,  but  which,  built  up  and 
beautified  as  it  has  been  by  the  taste  and  wealth  of  its  rapidly 
growing   population,  is  worthy  to  be  the  centre   of  a  mighty 


slaves  of  persons  aiding  in  the  rebellion,  the  suspension  of  the  statute  of  limita- 
tions, the  practical  extinction  of  State  banks  by  increased  taxation  laid  on  them 
under  the  general  taxing  power. 

^  Such  as  Desty's  clear  and  compendious  Federal  Constitution  Annotated. 
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nation.  Marshall  was,  of  course,  only  one  aniont;  seven  judges, 
but  his  majestic  intellect  and  the  eleviition  of  liis  character  gave 
him  such  an  ascendency,  that  he  found  liinisi'lf  only  once  in  a 
minority  on  any  constitutional  question.^  His  work  of  building 
up  and  working  out  the  Constitution  was  accomplished  not  so 
much  by  the  decisions  he  gave  as  by  the  judgments  in  which  he 
expounded  the  principles  of  these  decisions,  judgments  which  for 
their  philosophical  breadth,  the  luminous  exactness  of  their 
reasoning,  and  the  fine  political  sense  which  pervades  them,  have 
never  been  surpassed  and  rarely  equalled  by  the  most  famous 
jurists  of  modern  Europe  or  of  ancient  Konie.  Marshall  did  not 
forget  the  duty  of  a  judge  to  decide  nothing  more  than  the  suit 
before  him  requires,  but  ho  was  wont  to  set  forth  the  grounds  of 
his  decision  in  such  a  way  as  to  show  how  they  would  fall  to  be 
applied  in  cases  that  had  not  yet  arisen.  He  grasped  with 
extraordinary  force  and  clearness  the  cardinal  idea  that  the 
creation  of  a  national  government  implies  the  grant  of  all  such 
subsidiary  powers  as  are  requisite  to  the  efl'ectuation  of  its  main 
powers  and  purposes,  but  ho  developed  and  applied  this  idea 
with  so  much  prudence  and  sobriety,  never  treading  on  purely 
political  ground,  never  indulging  the  temptation  to  theorize,  but 
content  to  follow  out  as  a  lawyer  the  consequences  of  legal 
principles,  that  the  Constitution  seemed  not  so  much  to  rise 
under  his  hands  to  its  full  stature,  as  to  be  gradually  unveiled 
by  him  till  it  stood  revealed  in  the  harmonious  perfection  of  the 
form  which  its  framers  had  designed.  That  admirable  flexibility 
and  capacity  for  growth  which  characterize  it  beyond  all  other 
rigid  or  supreme  constitutions,  is  largely  due  to  him,  yet  not 
more  to  his  courage  than  to  his  caution.^ 

We  now  come  to  the  third  question :  How  is  the  interpreting 
authority  restrained  ?  If  the  American  Constitution  is  capable 
of  being  so  developed  by  this  expansive  interpretation,   what 

^  In  that  one  case  {Ogden  v.  founders)  there  was  a  bare  majority  against  him, 
and  professional  opinion  now  ajiprovea  the  view  which  he  took.  See  an  extremely 
interesting  address  delivered  to  the  American  Bar  Association  in  1879  by  Mr. 
Edward  J.  Phelps,  who  observes  that  when  Marshall  became  Chief-Justice  only 
two  decisions  on  constitutional  law  had  been  pronounced  by  the  court.  Between 
that  time  and  his  death  fifty-one  were  given. 

-  Had  the  Supreme  court  been  in  those  days  possessed  by  the  same  spirit  of 
strictness  and  literality  whicli  the  Judicial  Committee  of  the  British  Privy 
Council  has  recently  applied  to  the  construction  of  the  Britisli  Norlli  America 
Act  of  1867  (the  Act  which  creates  the  Constitution  of  the  Canadian  Federation), 
the  United  States  Constitution  would  never  have  giown  to  be  what  it  now  is. 
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security  do  its  written  terms  oH'er  to  the  people  and  to  the 
States '?  What  becomes  of  the  special  value  claimed  for  Rigid 
constitutions  that  they  preserve  the  frame  of  government  unim- 
paired in  its  essential  merits,  that  they  restrain  the  excesses  of  a 
transient  majority,  and  (in  Federations)  .he  aggressions  of  a 
central  authority  ? 

The  answer  is  two-fold.  In  the  first  place,  the  interpreting 
authority  is,  in  questions  not  distinctly  political,  different  from 
the  legislature  and  from  the  executive.  There  is  therefore  a 
probability  that  it  will  disagree  with  either  of  them  when  they 
attempt  to  transgress  the  Constitution,  and  will  decline  to  stretch 
the  law  so  as  to  sanction  encroachments  those  authorities  may 
have  attempted.  The  fact  that  the  interpreting  authority  is 
nowise  amenable  to  the  other  two,  and  is  composed  of  lawyers, 
imbued  with  professional  habits,  strengthens  this  probability. 
In  point  of  fact,  there  have  been  few  cases,  and  those  chiefly 
cases  of  urgency  during  the  war,  in  which  the  judiciary  has  been 


even  accused  of  lending  itself  to  the  designs  of  the  other 


organs 


of  government.  The  period  when  extensive  interpretation  was 
most  active  (1800-1835)  was  also  the  period  when  the  party 
opposed  to  a  strong  central  government  commanded  Congress 
and  the  executive,  and  so  far  from  approving  the  course  the 
court  took,  the  dominant  party  then  o-  3n  complained  of  it. 

In  the  second  place,  there  stands  above  and  behind  the  legis- 
lature, the  executive,  and  the  judiciary,  another  power,  that  of 
public  opinion.  The  President,  Congress,  and  the  courts  are  all, 
the  two  former  directly,  the  latter  practically,  amenable  to  the 
people,  and  anxious  to  be  in  '..armony  with  the  general  current 
of  its  sentiment.  If  the  people  approve  the  way  in  which  these 
authorities  are  interpreting  and  using  the  Constitution,  they  go 
on ;  if  the  people  disapprove,  they  pause,  or  at  least  slacken 
their  pace.  Generally  the  people  have  approved  of  such  action 
by  the  President  or  Congress  as  has  seemed  justified  by  the 
needs  of  the  time,  even  though  it  may  have  gone  beyond  the 
letter  of  the  Constitution :  generally  they  have  approved  the 
conduct  of  the  courts  whose  legal  interpretation  has  upheld  such 
legislative  or  executive  action.  Public  opinion  sanctioned  the 
purchase  of  Louisiana,  and  the  still  bolder  action  of  the  executive 
in  the  Secession  War.  It  approved  the  Missouri  compromise  of 
1820,  which  the  Supreme  court  thirty -seven  years  afterwards 
declared  to  have  been  in  excess  of  the  powers  of  Congress.     But 
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it  disapproved  the  Alien  and  Sedition  laws  of  1798,  and  altliough 
these  statutes  were  never  pronounced  unconstitutional  by  the 
courts,  this  popular  censure  has  prevented  any  similar  legislation 
since  that  time.^  The  people  have,  of  course,  much  less  exact 
notions  of  the  Constitution  than  the  legal  profession  or  the 
courts.  But  while  they  generally  desire  to  see  the  powers  of 
the  government  so  far  expanded  as  to  enable  it  to  meet  the 
exigencies  of  the  moment,  they  are  sufficiently  attached  to  its 
general  doctrines,  they  sufficiently  prize  the  protection  it  affords 
them  against  their  own  impulses,  to  censure  any  interpretation 
which  palpably  departs  from  the  old  lines.  And  their  censure 
is,  of  course,  still  more  severe  if  the  court  seems  to  be  acting  at 
the  bidding  of  a  party. 

A  singular  result  of  the  importance  of  constitutional  inter- 
pretation in  the  American  government  may  be  here  referred  to. 
It  is  this,  that  the  United  States  legislature  has  been  very 
largely  occupied  in  purely  legal  discussions.  When  it  is  pro- 
posed to  legislate  on  a  subject  which  has  been  heretofore  little 
dealt  with,  the  opponents  of  a  measure  have  two  lines  of  defence. 
They  may,  as  Englishmen  would  in  a  ii'Ke  case,  argue  that  the 
measure  is  inexpedient,  But  they  may  also,  which  Englishmen 
cannot,  argue  that  '*■  is  unconstitutional,  i.e.  illegal,  because 
transcending  the  powers  of  Congress.  This  is  a  question  fit  to 
be  raised  in  Congress,  not  only  as  regards  matters  with  which,  as 
being  purely  political,  the  courts  of  law  will  refuse  to  interfere, 
but  as  regards  all  other  matters  also,  because  since  a  decision  on 
the  constitutionality  of  a  statute  can  never  be  obtained  from  the 
judges  by  anticipation,  the  legislature  ought  to  consider  whether 
they  are  acting  within  their  competence.  And  it  is  a  question 
on  which  a  stronger  case  can  often  be  made,  and  made  with  less 
exertion,  than  on  the  issue  whether  the  measure  be  substantially 
expedient.  Hence  '"*".  is  usually  put  in  the  fore-front  of  the 
battle,  and  argued  with  great  vigour  and  acumen  by  leaders  who 
are  probably  more  ingenious  as  hiwyers  than  they  are  'ar-sighted 
as  statesmen. 

A  further  consequence  of  this  habit  is  pointed  out  by  one  of 
the  most  thoughtful  among  American  constitutional  writers. 
Legal  issues  are  apt  to  dwarf  and  ob.=!Cure  the  more  substantially 
important  issues  of  principle  and  policy,  distracting  from  these 

^  So   it   disapproved   strongly,    in   the   northern   States,    of  the  judgments 
delivered  by  the  mciority  jf  the  Supreme  court  in  the  Dred  Scott  case. 
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latter  the  attention  of  the  nation  as  avcII  as  the  skill  of  congres- 
sional debaters. 

"The  English  legislature,"  says  Judge  Hare,  "is  free  to 
follow  any  course  that  will  promote  the  welfare  of  the  State,  and 
the  inquiry  is  noi;,  *  Has  Parliament  power  to  pass  the  Act  V  but, 
'  Is  it  consistent  with  principle,  and  such  as  the  circumstances 
demand  ? '  These  are  the  material  points,  and  if  the  public  mind 
is  satisfied  as  to  them  there  is  no  further  controversy.  In  the 
United  States,  on  the  other  hand,  the  question  primarily  is  one 
of  power,  and  in  the  refined  and  subtle  discussion  which  ensues, 
right  is  too  often  lost  sight  of  or  treated  as  if  it  were  synony- 
mous with  might.  It  is  taken  for  granted  that  what  the 
Constitution  permits  it  also  approves,  and  that  measures  which 
are  legal  cannot  be  contrary  to  morals."  ^ 

The  interpretation  of  the  Constitution  has  at  times  become  so 
momentous  as  to  furnish  a  basis  for  the  formation  of  political 
parties ;  and  the  existence  of  parties  divided  upon  such  questions 
has  of  course  stimulated  the  interest  with  which  points  of  legal 
interpretation  have  been  watched  and  canvassed.  Soon  after  the 
formation  of  the  National  government  in  1789  two  parties  gi'ew 
up,  one  advocating  a  strong  central  authority,  the  other  cham- 
pioning the  rights  of  the  States.  Of  these  parties  the  former 
natarally  came  to  insist  on  a  liberal,  an  expansive,  perhaps  a  lax 
construction  of  the  words  of  the  Constitution,  because  the  more 
wide  is  the  meaning  placed  upon  its  grant  of  powers,  so  much 
the  wider  mo  those  powers  themselves.  The  latter  party,  on  the 
other  hand,  was  acting  in  protection  both  of  the  States  and  of 
the  individual  citizen  against  the  central  government,  when  it 
limited  by  a  strict  and  narrow  interpretation  of  the  fundamental 
instrument  the  powers  which  that  instrument  conveyed.  The 
distinction  which  began  in  those  early  days  has  never  since 
vanished.  There  has  always  been  a  party  professing  itself  dis- 
posed to  favour  the  central  government,  and  therefore  a  party  of 
broad  construction.  There  has  always  been  a  party  claiming 
that  it  aimed  at  protecting  the  rights  of  the  States,  and  there- 
fore a  party  of  strict  construction.  Some  writers  have  gone  so 
far  as  to  deem  these  different  views  of  interpretation  to  be  the 
foundation  of  all  the  political  parties  that  have  divided  America. 
This  view,  however,  inverts  the  facts.  It  is  not  because  men 
have  differed  in  their  reading  of  the  Constitution  that  they  have 
*  Lectures  on  Constitutional  Law,  p.  135. 
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advocated  or  opposed  an  extension  of  Federal  powers ;  it  is  their 
attitude  on  this  substantial  issue  that  has  determined  their  atti- 
tude on  the  verbal  one.  Moreover,  the  two  great  parties  have 
several  times  changed  sides  on  the  very  question  of  interpreta- 
tion.  The  purchase  of  Louisiana  and  the  Embargo  acts  were 
the  work  of  the  Strict  Constructionists,  while  it  was  the  Loose 
Constructionist  party  which  protested  against  the  latter  measure, 
and  which,  at  the  Hartford  Convention  of  1814,  advanced  doc- 
trines of  State  rights  almost  amounting  to  those  subsequently 
asserted  by  South  Carolina  in  1832  and  by  the  Secessionists  of 
1861.  Parties  in  America,  as  in  most  countries,  have  followed 
their  temporary  interest ;  and  if  that  interest  happened  to  diflfer 
from  some  traditional  party  doctrine,  they  have  explained  the 
latter  away.  Whenever  there  has  been  a  serious  party  conflict, 
it  has  been  in  reality  a  conflict  over  some  living  and  practical 
issue,  and  only  in  form  a  debate  upon  canons  of  legal  interpreta- 
tion. What  is  remarkable,  though  natural  enough  in  a  country 
governed  by  a  written  instrument,  is  that  every  controversy  has 
got  involved  with  questions  of  constitutional  construction.  When 
it  was  proposed  to  exert  some  power  of  Congress,  as  for  instance 
to  charter  a  national  bank,  to  grant  money  for  internal  improve- 
ments, to  enact  a  protective  tariff,  the  opponents  of  these 
schemes  could  plausibly  argue,  and  therefore  of  course  did 
argue,  that  they  were  unconstitutional.  So  any  suggested 
interference  with  slavery  in  States  or  Territories  was  imme 
diately  declared  to  violate  the  State  rights  which  the  Constitu- 
tion guaranteed.  Thus  every  serious  question  came  to  be  fought 
as  a  constitutional  question.  But  as  regards  most  questions,  and 
certainly  as  regards  the  great  majority  of  the  party  combatants, 
men  did  not  attack  or  defend  a  proposal  because  they  held  it 
legally  unsound  or  sound  on  the  true  construction  of  the  Consti- 
tution, but  alleged  it  to  be  constitutionally  wrong  or  right 
because  they  thought  the  welfare  of  the  country,  or  at  least 
their  party  interests,  to  be  involved.  Constitutional  interpreta- 
tion was  a  pretext  rather  than  a  cause,  a  matter  of  form  rather 
than  of  substance. 

The  results  were  both  good  and  evil.  They  were  good  in  so 
far  as  they  made  both  parties  profess  themselves  defenders  of  the 
Constitution,  zealous  only  that  it  should  be  interpreted  aright ; 
as  they  familiarized  the  people  with  its  provisions,  and  made 
them  vigilant  critics  of  every  legislative  or  executive  act  which 
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could  iilVcct  its  workiiiff.  Thoy  wore  evil  in  (listractiiig  public 
iittotition  from  real  prohhuns  to  the  lcj;al  aspect  of  those  problems, 
ami  in  cultivating  a  habit  of  casuistry  which  throatoned  the  in- 
tegrity of  the  Constitution  itself. 

Since  the  Civil  War  there  has  been  much  loss  of  this 
casuistry  because  theio  have  been  fewer  (vcasions  for  it,  the 
Broad  Construction  view  of  the  Constitution  having  practically 
prevailed — prevailed  so  far  that  the  Supremo  court  now  holds 
that  the  power  of  Congress  to  mal<e  paper  money  legal  tender  is 
incident  to  tlie  sovereignty  of  the  National  government,  and  that 
a  Denjocratic  House  of  Ke[)rcsont;itives  passes  a  bill  giving  a 
Federal  commission  vast  powers  over  all  the  railways  which  })ass 
through  more  than  ouo  State.  There  is  still  a  ])arty  inclined  to 
strict  construction,  but  the  strictness  which  it  upholds  would 
have  been  deemed  lax  by  the  Broad  Constructionists  of  thirty 
years  ago.  The  interjn'etation  whicli  has  thus  stretched  the 
Constitution  to  cover  powers  once  undreamt  of,  may  be  decerned  a 
dangerous  resource.  But  it  nuist  bo  remembered  that  even  the 
constitutions  wo  call  rigid  must  make  their  choice  between  being 
bent  or  being  broken.  The  Americans  have  more  than  once 
bent  their  Constitution  in  order  that  they  nn'ght  not  bo  forced  to 
break  it. 
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TiiKKK  is  yet  anotlicr  way  in  which  the  Constitution  has  boon 
(lovolopcd.  This  is  by  laying  down  rules  on  matters  which  are 
within  its  general  scope,  but  have  not  bcion  dealt  with  })y  its 
words,  by  the  creation  of  machinery  wliich  it  lias  not  provided 
for  tlio  attainment  of  objects  it  contemplates,  or,  to  vary  the 
metaphor,  by  ploughing  or  planting  ground  which  though 
included  within  the  boundaries  of  the  Constitution,  was  left 
waste  and  untilled  by  those  who  drew  up  the  original  instru- 
ment. 

Although  the  Constitution  is  curiously  minute  upon  some 
comparatively  small  points,  such  as  the  qualifications  of  members 
of  Congress  and  the  official  record  of  their  votes,  it  passes  over 
in  silence  many  branches  of  political  action,  many  details 
essential  to  every  government.  Some  may  have  been  forgotten, 
but  some  were  purposely  omitted,  because  the  Convention  could 
not  agree  upon  them,  or  because  they  would  have  provoked 
opposition  in  the  ratifying  conventions,  or  because  they  were 
thought  unsuited  to  a  document  which  it  was  desirable  to  draft 
concisely  and  to  preserve  as  far  as  possible  unaltered.  This  was 
wise  and  indeed  necessary,  but  it  threw  a  great  responsibility 
ui)on  those  who  had  to  work  the  government  which  the  Consti- 
tution created.  They  found  nothing  within  the  four  corners  of 
the  instrument  to  guide  them  on  points  whose  gravity  was  per 
ceived  as  soon  as  they  had  to  be  settled  in  practice.  Many  of 
such  points  could  not  be  dealt  with  by  interpretation  or  con- 
struction, however  liberally  extensive  it  might  be,  because  there 
was  nothing  in  the  words  of  the  Constitution  from  which  such 
construction  could  start,  and  because  they  were  in  some  in- 
stances matters  which,  though  important,  could  not  be  based  upon 
principle,  but  must  be  settled  by  an  arbitrary  determination. 
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Their  settlement,  which  began  with  the  first  Congress,  has 
been  effected  in  two  ways,  by  Congressional  legislation  and  by 


usage. 


Congress  was  empowered  by  the  Constitution  to  pass  statutes 
on  certain  prescribed  topics.  On  many  other  topics  not  specially 
named,  but  within  its  general  powers,  statutes  were  evidently 
needed.  For  instance,  the  whole  .  '  ject  of  Federal  taxation, 
direct  and  indirect,  the  establishment  of  Federal  courts,  inferior 
to  the  Supreme  court,  and  the  assignment  of  particular  kinds 
and  degrees  of  jurisdiction  to  each  class  of  courts,  the  organiza- 
tion of  the  civil,  military,  and  naval  services  of  the  country,  the 
administration  of  Indian  affairs  and  of  the  Territories,  the  rules 
to  be  observed  in  the  elections  of  Presidents  and  senators,  these 
and  many  other  matters  of  high  import  are  regulated  by 
statutes,  statutes  which  Congress  can  change  as  English  <:atutes 
are  changed  by  Parliament,  but  which,  in  their  main  features, 
have  been  but  little  changed  since  their  first  enactment. 
Although  such  statutes  cannot  be  called  parts  of  the  Consti- 
tution in  the  same  sense  as  the  interpretations  and  constructions 
judicially  placed  upon  it,  for  these  latter  have  (subject  to  the 
possibility  of  their  reversal)  become  practically  incorporated  with 
its  original  text,  still  they  have  given  to  its  working  a  character 
and  direction  which  must  be  borne  in  mind  in  discussing  it,  and 
which  have,  in  some  instances,  produced  results  opposed  to  the 
ideas  of  its  framers.  To  take  the  latest  instance,  the  passing  of 
the  Inter-State  Commerce  Act,  which  regulates  all  the  greater 
railways  over  the  whole  United  States,  is  an  assertion  of  Federal 
authority  over  numerous  and  powerful  corporations  chartered  by 
and  serving  the  various  States,  which  gives  a  new  aspect  and 
significance  to  the  clause  in  the  Constitution  empowering  Con- 
gress to  regulate  commerce.  Legal  interpretation  held  that 
clause  to  be  suffrnently  wide  to  enable  Congress  to  legislate  on 
inter-State  railways ;  but  Avhen  Congress  actually  exerted  its 
power  in  enacting  this  statute  a  further  step,  and  a  long  one,  was 
taken  towards  bringing  the  organs  of  transportation  under 
national  control.^  Legislation,  therefore,  though  it  cannot  in 
strictness  enlarge  the  frontiers  fixed  by  the  Constitution,  can 

^  It  need  hardly  be  said  that  the  now  general  recognition  that  the  Constitution 
empowers  Congress  to  deal  with  the  subject  does  not  imply  that  every  detail  of 
the  Act  is  above  objection.  Although  prima  facie  Congress,  when  competent  to 
legislate  on  a  subject,  is  free  to  choose  its  means,  still  it  remains  open  to  any  one 
to  challenge  the  constitutionality  of  any  particular  provisions  in  a  statute. 
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give  to  certain  provinces  lying  within  those  frontiers  far  greater 
importance  than  they  formerly  possessed,  and  by  so  doing,  can 
substantially  change  the  character  of  the  government.  It 
cannot  engender  a  new  power,  but  it  can  turn  an  old  one  in 
a  new  direction,  and  call  a  dormant  one  into  momentous 
activity. 

Next  as  to  usage.  Custom,  which  is  a  law  -  producing 
agency  in  every  department,  is  specially  busy  in  matters  which 
pertain  to  the  practical  conduct  of  government.  Understandings 
and  conventions  are  in  modern  practice  no  less  essential  to  the 
smooth  working  of  the  English  Constitution,  than  are  the  prin- 
ciples enunciated  in  the  Bill  of  Eights.  Now  understandings 
are  merely  long-established  usages,  sanctioned  by  no  statute, 
often  too  vague  to  admit  of  precise  statement,^  yet  in  some 
instances  deemed  so  binding  that  a  breach  of  them  would  damage 
the  character  of  a  statesman  or  a  ministry  just  as  much  as  the 
transgression  of  a  statute.  In  the  United  States  there  are  fewer 
such  understandings  than  in  England,  because  under  a  Constitu- 
tion drawn  out  in  one  fundamental  document  everybody  is  more 
apt  to  stand  upon  his  strict  legal  rights,  and  the  spirit  of  institu- 
tions departs  less  widely  from  their  letter.  Nevertheless  some 
of  those  features  of  American  government  to  which  its  character 
is  chiefly  due,  and  which  recur  most  frequently  in  its  daily  work- 
ing, rest  neither  upon  the  Constitution  nor  upon  any  statute,  but 
upon  usage  alone.     Here  are  some  instances. 

The  presidential  electors  have  by  usage  and  by  usage  only 
lost  the  right  the  Constitution  gave  them  of  exercising  their  dis- 
cretion in  the  choice  of  a  chief  magistrate. 

The  President  is  not  re-elected  more  than  once,  though  the 
Constitution  places  no  restriction  whatever  on  re-eligibility.  ^ 

The  Senate  now  never  exercises  its  undoubted  power  of  re- 
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*  For  instance,  it  is  impossible  to  state  precisely  the  rights  of  tae  House  of 
Lords  as  to  i  jecting  bills  passed  by  the  House  of  Commons.  It  is  admitted  that 
the  Upper  House  must,  as  a  matter  of  political  necessity  or  prudence,  in  the  long 
run  yield  to  the  Lower,  but  exactly  how  soon  or  under  what  circumstances  is  a 
matter  on  which  no  rule  can  be  said  to  exist.  A  notion  has  grown  up  in  some 
quarters  that  the  House  of  Lords  may  properly  resist  till  a  general  election,  but 
must  then  bow  to  the  will  of  the  voters.  But  this  idea,  which  of  course  receives 
no  countenance  from  English  law,  cannot  be  deemed  to  have  become  established 
by  custom  as  a  part  of  the  Constitution. 

"  See  ante,  Chap.  V.  The  Federalist  (No.  Ixviii. )  says  that  the  President  ■".ill 
be  and  ought  to  be  re-elected  as  often  as  the  people  think  him  worthy  of  their 
couiidence. 
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fusing  to  confirm  the  appointments  made  by  the  President  to 
cabinet  offices. 

The  President  is  permitted  to  remove,  without  asking  the  con- 
sent of  the  Senate,  officials  to  whoso  appointment  the  consent  of 
the  Senate  is  necessary.  This  was  for  a  time  regulated  by 
statute,  but  the  statute  having  been  repealed  the  old  usage  has 
revived.     The  Constitution  is  silent  on  the  point. 

Both  the  House  and  the  Senate  conduct  their  legislation  by 
means  of  standing  committees.  This  vital  peculiarity  of  the 
American  system  of  government  has  no  firmer  basis  than  the 
standing  orders  of  each  House,  which  can  be  repealed  at  any 
moment,  but  have  been  maintained  for  many  years. 

The  Speaker  of  the  House  is  by  a  similar  practice  entrusted 
with  the  nomination  of  all  the  House  committees,  an  arrangement 
which  gives  him  an  influence  upon  legislation  greater  than  the 
President's. 

The  chairmen  of  the  chief  committees  of  both  Houses,  which 
control  the  great  departments  of  State  {e.g.  foreign  affairs,  navy, 
justice,  finance),  have  practically  become  an  additional  set  of 
ministers  for  tho^    departments. 

The  custom  of  going  into  caucus,  by  which  the  parties  in  each 
of  the  two  Houses  of  Congi'ess  determine  their  action,  and  the 
obligation  on  individual  members  to  obey  the  d&cision  of  the 
caucus  meeting,  are  mere  habits  or  understandings,  ^vithout  legal 
sanction.  So  is  the  right  of  the  senators  from  a  State  to 
control  the  Federal  patronage  of  that  State,  a  right  shaken  (as 
observed  in  an  earlier  chapter)  by  the  victory  of  President  Gar- 
field over  Mr.  Conkling,  but  still  largely  exerted.  So  is  the  usage 
that  appropriation  bills  shall  be  first  presented  to  the  House. 

The  rule  that  a  member  of  Congress  must  be  chosen  from  the 
district,  as  well  as  from  the  State,  in  which  he  resides,  rests  on 
no  Federal  enactment,  indeed,  neither  Congress  nor  any  State 
legislature  would  be  entitled  thus  to  narrow  the  liberty  of  choice 
which  the  words  of  the  Constitution  imply,  though  some  State 
legislatures  have  aflected  so  to  do. 

Jackson  introduced,  and  succeeding  Presidents  continued  the 
practice  of  dismissing  Federal  officials  belonging  to  the  opposite 
party,  and  appointing  none  but  adherents  of  their  own  party  to 
the  vacant  places.  This  is  the  so-called  Spoils  System,  which, 
having  been  applied  also  to  State  and  municipal  offices,  has  been 
made  the  corner-stone  of  "  practical  politics  "  in  America.     The 
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Constitution   is  nowise  answerable  for  it, 
partially. 

Neither  in  English  law  nor  in  American  is  there  anything 
regarding  the  rc-cligibility  of  a  member  of  the  popular  chamber , 
nor  can  it  be  said  that  usage  has  established  in  either  country 
any  broad  general  rule  on  the  subject.  But  whereas  the  English 
tendency  has  been  to  re-elect  a  member  unless  there  is  some 
positive  reason  for  getting  rid  of  him,  in  many  parts  of  America 
men  are  disposed  the  other  way,  and  refuse  to  re-elect  him  just 
because  he  has  had  his  turn  already.  Any  one  can  understand 
what  a  difference  this  makes  in  the  character  of  the  chamber. 

VVe  see,  then,  that  several  salient  features  of  the  present 
American  government,  such  as  the  })opular  election  of  the  Presi- 
dent, the  influence  of  senators  and  congressmen  over  patronage, 
the  immense  power  ol  the  Speaker,  the  Spoils  system,  are  due  to 
usages  which  have  sprung  up  round  the  Constitution  and  pro- 
foundly affected  its  working,  ])ut  which  are  not  parts  of  the  Con- 
stitution, nor  necessarily  attributable  to  any  specific  provision  which 
it  contains.  The  most  remarkable  instance  of  all,  the  choice  of 
presidential  candidates  by  the  great  parties  assembled  in  their 
national  conventions,  will  be  fully  considered  in  a  later  chapter. 

One  of  the  changes  which  the  last  seventy  years  have  brought 
about  is  so  remarkable  as  to  deserve  special  mention.  The  Con- 
stitution contains  no  provisions  regarding  the  electoral  franchise 
in  congressional  elections  save  the  three  folloAving : — 

That  the  franchise  shall  in  every  State  be  the  same  as  that 
by  which  the  members  of  the  "most  numerous  branch  of  the 
State  legislature  "  are  chosen  (Art.  i.  §  2). 

That  when  any  male  citizens  over  twenty -one  years  of  age 
are  excluded  by  any  State  from  the  franchise  (except  for  crime) 
the  basis  of  representation  in  Congress  of  that  State  shall  be  pro- 
portionately reduced  (Am.  xiv.,  1868) 

That  "  the  right  of  citizens  of  the  United  States  to  vote  shall 
not  be  denied  or  abridged  on  account  of  race,  colour,  or  previous 
condition  of  servitude"  (Am.  xv.,  1870). 

Subject  to  these  conditions  every  State  may  regulate  the 
electoral  franchise  as  it  pleases. 

In  the  first  days  of  the  Constitution  the  suffrage  was  in  nearly 

all  States  limited  by  various  conditions  (e.g.  property  qualification, 

length  of  residence,  etc.)  which  excluded,  or  might  have  excluded, 

though  in  some  States  the  proportion  of  very  poor  people  was 
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small,  a  considora])lo  number  of  the  free  inhabitants.  At  present 
the  sufl'rago  is  in  every  State  practically  universal.  It  had  be- 
come so  in  the  Free  States  ^  even  before  the  war.  Here  is  an 
advance  towards  pure  democracy  etlected  without  the  action  of 
the  national  legislature,  but  solely  by  the  legislation  of  the  several 
States,  a  legislation  which,  as  it  may  bo  changed  at  any  moment, 
is,  so  far  as  the  national  government  is  concerned,  mere  custom. 
And  of  this  great  stej),  modifying  profoundly  the  colour  and 
character  of  the  government,  ohcro  is  no  trace  in  the  words  of 
the  Constitution  other  than  the  provisions  of  the  fourteenth 
and  fifteenth  amendments  introduced  for  the  benefit  of  the 
liberated  negroes. 

It  is  natural,  it  is  indeed  inevitable,  that  there  should  be  in 
every  country  such  a  parasitic  growth  of  usages  and  understand- 
ings round  the  solid  legal  framework  of  government.  But  must 
not  the  result  of  such  a  growth  be  different  where  a  rigid  con- 
sitution  exists  from  what  it  is  in  countries  where,  as  in  England, 
the  constitution  is  flexible  1  In  England  usages  of  the  kind  de- 
scribed become  inwoven  with  the  law  of  the  country  as  settled 
by  statutes  and  decisions,  and  modify  that  law.  Cases  come 
before  a  court  in  which  a  usage  is  recognized  and  thereby  obtains 
a  sort  of  legal  sanction.  Statutes  are  passed  in  which  an  exist- 
ing usage  is  taken  for  granted,  and  which  therefore  harmonize 
with  it.  Thus  the  always  changing  Constitution  becomes  inter- 
penetrated by  custom.  Custom  is  in  fact  the  first  stage  through 
which  a  rule  passes  before  it  is  embodied  in  binding  law.  But 
in  America,  where  the  fundamental  law  cannot  readily  be,  and  is 
in  fact  very  rarely  altered,  may  we  not  expect  a  conflict,  or  at 
least  a  want  of  harmony,  between  law  and  custom,  due  to  the 
constant  growth  of  the  one  and  the  immutability  of  the 
other? 

In  examining  this  point  one  must  distinguish  between  subjects 
on  which  the  Constitution  is  silent  and  subjects  on  which  it 
speaks.  As  regards  the  former  there  is  little  difficulty.  Usage 
and  legislation  may  expand  the  Constitution  in  what  way  they 
please,  subject  only  to  the  control  of  public  opinion.  The  courts 
of  law  will  not  interfere,  because  no  provision  of  the  Constitution 
is  violated ;  and  even  where  it  may  be  thought  that  an  act  of 
Congress  or  of  the  executive  is  opposed  to  the  spirit  of  the  Con- 
stitution, still  if  it  falls  within  the  range  of  the  discretion  which 
^  Save  that  in  many  of  them  persons  of  colour  were  placed  ht  a  disadvantage. 
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these  authorities  have  received,  it  will  not  bo  (luestioiicd  by  the 
judges.^ 

If,  on  the  other  hand,  either  congressional  legislation  or  usage 
begins  to  trench  on  ground  which  the  Constitution  expressly 
covers,  the  question  at  once  arises  whether  such  legislation  is 
valid,  or  whether  an  act  done  in  conformity  with  such  usage  is 
legal.  Questions  of  this  kind  do  not  always  come  before  the 
courts,  and  if  they  do  not,  the  presumption  is  in  favour  of  what- 
ever act  has  been  done  by  Congress  or  by  any  legally  constituted 
authority.  When,  however,  such  a  question  is  susceptible  of 
judicial  determination  and  is  actually  brought  before  a  tribunal, 
the  tribunal  is  disposed  rather  to  support  than  to  treat  as  null 
the  act  done.  Applying  that  expansive  interpretation  which  has 
prevailed  since  the  war  as  it  prevailed  in  the  days  of  Chief- 
Justice  Marshall,  the  Supreme  court  is  apt  to  find  grounds  for 
moving  in  the  direction  which  it  perceives  public  opinion  to  have 
taken,  and  for  putting  on  the  words  of  the  Constitution  a  sense 
which  legalizes  what  Congress  has  enacted  or  custom  approved. 
When  this  takes  place  things  proceed  smoothly.  The  change 
which  circumstances  call  for  is  made  gently,  and  is  controlled, 
perhaps  modified,  in  its  operation. 

But  sometimes  the  courts  feel  bound  to  declare  some  statute, 
or  executive  act  done  in  pursuance  of  usage,  contrary  to  the 
Constitution.  What  happens?  In  theory  the  judicial  deter- 
mination is  conclusive,  and  ought  to  check  any  further  progress 
in  the  path  which  has  been  pronounced  unconstitutional.  But 
whether  this  result  follows  will  in  practice  depend  on  the  circum- 
stances of  the  moment.  If  the  case  is  not  urgent,  if  there  is  no 
strong  popular  impulse  behind  Congress  or  the  President,  no 
paramount  need  for  the  usage  which  had  sprung  up  and  is  now 
disapproved,  the  decision  of  the  courts  will  be  acquiesced  in  ;  and 
whatever  tendency  towards  change  exists  will  seek  some  other 
channel  where  no  constitutional  obstacle  bars  its  course.  But  if 
the  needs  of  the  time  be  pressing,  courts  and  Constitution  may 
liave  to  give  way.  Salus  reipublicae  lex  suprema.  Above  that 
supreme  written  law  stands  the  safety  of  the  commonwealth, 
which  will  be  secured,  if  possible  in  conformity  with  the  Con- 

^  "  It  is  an  axiom  in  our  jurisprudence  that  an  Act  of  Congress  is  not  to  be 
pronounced  unconstitutional  unless  the  defect  of  power  to  pass  it  is  so  clear  as 
to  admit  of  no  doubt.  Every  doubt  is  to  be  resolved  in  favour  of  the  validity  of 
the  law."— Swayne,  J.,  in  U.S.  v.  Rhodes,  1  Abb.  U.S.  49. 
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stitution ;  but  if  tliat  bo  not  ])ossible,  then  by  evading,  or  oven 
by  ovciiidinj;  the  Constitution.'  This  is  what  happened  in  tho 
Civil  War,  when  men  said  that  they  would  break  the  Con- 
stitution in  order  to  preserve  it. 

Atteni])ts  to  disobey  the  Constitution  have  l)eon  rare,  because 
the  fear  of  clashing  with  it  has  arrested  many  mischievous 
proposals  in  their  -^rWier  stiigcs,  while  the  inHuenco  of  public 
opinion  has  averted  possible  collisions  by  leading  the  courts  to 
lend  their  ultimate  sanction  to  measures  or  usages  which,  had 
they  come  under  review  at  their  first  appearance,  might  have 
been  pronounced  unconstitutional.'-^  That  collisions  have  been 
rare  is  good  evidence  of  the  political  wisdom  of  American  states- 
men and  lawyers.  But  politicians  in  other  countries  will  err  if 
they  suppose  that  the  existence  of  a  rigid  or  supreme  con- 
stitution is  enough  to  avert  collisions,  or  to  secure  the  victory  of 
the  fundamental  instrument."^  A  rigid  constitution  resembles, 
not  some  clift'  of  Norwegian  gneiss  which  bears  for  centuries  un- 
changed the  lash  of  Atlantic  billows,  but  rather  a  sea-wall,  such 
as  guards  the  seaside  promenade  of  an  English  town,  whose  smooth 
surface  resists  the  ordinary  waves  and  currents  of  the  Channel 
but  may  be  breached  or  washed  away  by  some  tremendous 
tempest.  The  American  Constitution  has  stood  unbroken, 
because  America  has  never  seen,  as  some  European  countries 
have  seen,  angry  multitudes  or  military  tyrants  bent  on  destroy- 
ing the  institutions  which  barred  the  course  of  their  passions  or 

^  In  a  remarkable  letter  written  to  Mr.  Hodges  (4th  April  1864),  President 
Lincoln  said  :  "  My  oath  to  preserve  the  Constitution  imposed  on  mo  the  duty  of 
preserving  by  every  indispensable  means  that  government,  that  nation,  of  which 
the  Constitution  was  the  organic  law.  Was  it  possible  to  lose  the  nation  and  yet 
preserve  the  Constitution  ?  By  general  law  life  and  limb  must  be  protected,  yet 
often  a  limb  must  be  amputated  to  save  a  life,  but  a  life  is  never  wisely  given  to 
save  a  limb.  I  felt  that  measures,  otherwise  unconstitutional,  miglit  become  law- 
ful by  becoming  indispensable  to  the  preservation  of  the  Constitution  through 
the  preservation  of  the  nation.  Right  or  wrong  I  assumed  this  ground,  and  now 
avow  it.  I  could  i  ot  feel  that  to  tlie  best  of  my  ability  I  had  even  tried  to 
preserve  the  ConsUtution,  if,  to  save  slavery,  or  any  minor  matter,  I  should 
permit  the  wreck  -f  government,  country,  and  Constitution  altogether." 

^  Such  as  the  expenditure  of  vast  sums  on  "  internal  improvements  "  and  the 
assumption  of  wide  powers  over  internal  communications. 

*  Judge  Cooley  aptly  observes  :  "  If  the  great  men  of  1787  had  been  living  a 
little  later  tliey  might  have  seen  in  the  experience  of  France  that  the  most  care- 
fully prepared  and  popular  written  constitution  is  not  more  secure  than  any 
other  against  sudden,  violent,  and  destructive  changes,  and  may,  indeed,  be  more 
easily  overturned  by  the  assaults  of  faction  than  it  possibly  could  be  if  its 
principles,  having  their  roots  deep  in  the  nature  of  the  people,  were  only 
expressed  in  unwritten  usages." — Address  to  the  South  Carolina  Bar  Association. 
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ambition.  And  it  has  also  stood  because  it  has  submitted  to 
a  process  of  constant,  tliouj^h  sometimes  scarcely  perceptible, 
chanj^e  which  has  adapted  it  to  the  conditions  of  a  now  age. 

The  solemn  determination  of  a  people  enactirii;  a  fundamental 
law  by  which  they  and  their  descendants  shall  be  governed  caiuiot 
])revont  that  law,  however  great  the  reverence  they  continue  to 
profess  for  it,  from  being  woi-n  away  in  one  j)art,  eidarged  in 
another,  modified  in  a  third,  by  the  ceaseless  action  of  influences 
])laying  upon  the  individuals  who  compose  the  people.  Thus 
the  American  Constitution  has  necessarily  changed  as  the  nation 
has  changed,  has  changed  in  the  sj)irit  with  which  men  regard 
it,  and  therefore  in  its  own  spirit.  To  use  the  words  of  the 
eminent  constitutional  lawyer  whom  I  have  more  than  onco 
quoted:  "Wo  may  think,"  says  Judge  Cooley,  "that  wo  have 
the  Constitution  all  before  us ;  but  for  practical  purposes  tho 
Constitution  is  that  which  the  government,  in  its  several  depart- 
ments, and  the  people  in  the  performance  of  their  duties  as 
citizens,  recognize  and  respect  as  such  ;  and  nothing  olso  is.  .  . 
Cervantes  says  :  Every  one  is  the  son  of  his  own  works.  This  in 
more  emphatically  true  of  an  instrument  of  government  than  it 
can  possibly  be  of  a  natural  person.  What  it  takes  to  itself, 
though  at  first  unwarrantable,  helps  to  make  it  over  into  a  new 
instrument  of  government,  and  it  represents  at  last  the  acts  dono 
under  it." 
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TTTK    1?ERULTS   OF   CONSTITUTIONAL   DEVEL01':\IKNT 

Wk  have  seen  that  the  American  Constitution  has  changed,  ia 
changing,  and  by  the  hiw  of  its  existence  must  contimio  to 
change,  in  its  substance  and  practical  working  even  when  its 
words  remain  the  same.  "Time  and  habit,"  said  Washington, 
"are  at  least  as  necessary  to  fix  the  true  character  of  govern- 
ments as  of  other  human  institutions  :  "  ^  atul  while  habit  fixes 
some  things,  time  remoulds  others. 

It  remains  to  ask  what  has  been  the  general  result  of  the 
changes  it  has  sulYercd,  and  what  light  an  examination  of  its 
history,  in  this  respect,  throws  upon  the  j^robable  futiu'e  of  ihe 
instrument  and  on  the  worth  of  Kigid  or  Sui)reme  constitutions 
in  general. 

The  Constitution  was  avowedly  created  as  an  instrument  of 
checks  and  balances.  Each  branch  of  f]\c  National  government 
was  to  restrain  the  others,  and  maintain  the  equipoise  of  the 
whole.  The  legislature  was  to  balance  the  executive,  and  the 
judiciary  both.  The  two  houses  of  the  legislature  were  to 
balance  one  another.  The  National  goverimient,  taking  all  its 
branches  together,  was  balanced  against  the  State  governments. 
As  this  equilibrium  was  placed  under  the  protection  of  a 
document,  unchangeable  save  by  the  people  themselves,  no  one 
of  the  branches  of  the  National  c;ovennncnt  has  been  able  to 
absorb  or  override  the  others,  as  the  House  of  Conmions  and  the 
Cabinet,  itself  a  child  of  the  House  of  Commons,  have  in  England 
overridden  aiid  subjected  the  Crown  and  the  House  of  Lords. 
Each  branch  maintains  its  independence,  and  can,  within  certain 
limits,  defy  ihe  others. 

But  there  is  among  political  bodies  and  ofHces  (i.e.  the  persons 
who  from  time  to  time  fill  the  same  ofliv^o)  of  necessity  a  constant 
^  Farewi'll  Aihlruss,  l7tli  September  1700. 
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strife,  a  struuirle  for  existence  siniihir  to  that  which  Mr.  Darwin 
has  shown  to  exist  among  plants  atul  animals  ;  and  as  in  the  ease 
of  plants  and  animals  so  also  in  tiie  political  sjthere  this  strngglo 
stimulates  each  lunly  or  oilice  \o  exert  its  utmost  force  for  its 
own  preservation,  and  to  develoj)  its  aptitudes  in  any  direction 
wherein  development  is  possible.  Kach  branch  of  the  American 
government  has  striven  to  extend  its  range  and  its  powers ;  each 
has  advanced  in  certain  directions,  Init  in  others  has  been 
r(>strained  by  the  e<iual  or  stronger  pressure  of  othei'  branches.  I 
shall  attempt  to  state  the  chief  ditl'crences  })ercej)tible  between 
the  ideas  which  men  entertained  '  regarding  the  various  bodies 
and  otlices  of  the  gmernment  when  they  first  entered  life,  and 
the  aspect  they  now  wear  to  tiie  nation. 

The  Preside  nt  has  developed  a  capacity  for  becoming,  in 
moments  of  national  peril,  something  like  a  Roman  dictator.  }le 
is  in  quiet  times  no  stronger  tluui  he  was  at  (Irst,  })ossibly 
weaker.  Congress  has  in  some  resj)ects  encroached  on  him,  yet 
his  oHice  has  shown  that  it  may,  in  the  hands  of  a  trusted  leader 
and  at  the  call  of  a  sudden  necessity,  rise  to  a  tremenilous 
height. 

The  ministers  of  the  President  have  not  become  more  im- 
portant either  singly  or  collectively  as  a  cabinet.  Cut  oil'  from 
the  legislature  on  ne  side,  and  from  the  people  on  the  other, 
they  have  been  a  mere  appendage  to  the  rresidei\t. 

The  Senate  has  come  to  {)ress  heavily  on  the  executive,  and 
at  the  same  time  has  develoi)ed  legislative  functions  which, 
though  contemplated  in  the  Constitution,  were  comparatively 
rudimentary  in  the  older  days.  It  has,  in  tl;o  judgment  of 
American  publicists,  grown  relatively  stronger  than  it  then  was. 

The  Vice-rresident  of  the  Uinted  States  has  become  even 
moi'o  insiiinificaiit  than  the  Constitution  seemed  to  make  him. 

On  the  other  hand,    the  Speaker  of  the   House  of  Kcpro 
sentatives,  whom  the  Constitution  mentions  oidy  once,  and  on 
whom  it  bestows  no  ])owers,  has  now  secureil  one  of  the  leading 
parts  in  the  })iece,  and  can  ail'ect  the  course  of  legislation  more 
than  any  other  single  person. 

An  oligarchy  of  chaii'nu'n  of  the  leading  committees  has 
sprung  up  in  the  House  of  Kepreseiitatives  as  a  conseipiencc  of 


*  It  is  from  tlieso  iili'iis  tluit  one  iinist  start  in  iitli'iii|iling  such  a  cotiipHi'ison, 
because  to  endeavour  to  deterniine  wliat  tlie  jiowers  of  each  hody  and  person 
really  were  would  involve  a  long  and  ditllcnlt  ini|;iiry. 
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(ho  iiicrciising  (lomaiul.s  on  its  timo  and  of  tlio  working  of  the 
conunitlco  systoni. 

Tho  Judiciiiry  was  docmod  to  l)o  niakiji;^  largo  Rtrid(!s  dniiii<< 
the  first  forty  years,  hocauso  it  ('stal)lislicd  its  claim  to  })ow()rK 
which,  thongh  doubtless  really  "insistod,  had  been  but  faintly 
appi-ehended  in  171^1).  After  1S.'?()  the  'lovclopnient  of  those 
powers  advanced  more  slowly.  I>ut  the  jiosition  which  tho 
Supremo  court  has  taken  in  the  scheme  of  government,  if  it  be 
not  greater  than  tho  framers  of  tho  Constitution  wouhi  have 
wished,  is  yot  greater  than  thoy  foresaw. 

Although  some  of  these  changes  are  considerable,  they  an;  far 
smaller  than  those  which  Kngland  has  seen  ])ass  ovei- her  Govern- 
ment sinc(>  1781).  So  far,  therefore,  tho  rigid  Constitution  has 
niaint4iined  a  sort  of  cquilibi'ium  between  the  various  ])owors, 
whereas  that  Avhicli  was  then  supj>osed  to  exist  in  England 
between  the  king,  the  peers,  the  House  of  Commons,  and  tho 
[)eoplo  (/.('.  the  electors)  has  vanished  irrecoverably. 

In  tho  other  struggle  that  has  gone  on  in  America,  that  be- 
tween the  National  government  and  tho  State-!,  tlie  results  have 
been  Ftill  more  considerable,  though  tho  process  of  change  has 
sometimes  been  interrupted.  During  the  first  few  decades  after 
1789  the  States,  in  spite  of  a  steady  and  often  angry  resistance, 
sometimes  backed  by  threats  of  secession,  found  themselves  more 
and  more  entangled  in  the  network  of  Federal  powers  which 
sometimes  Congrc!;-s,  sometimes  tho  President,  sometimes  tho 
Judiciary,  as  the  expounder  of  the  Constitution,  flung  over  them. 
Provisions  of  the  Constitution  whoso  bearing  had  been  inade- 
quately realized  in  the  first  instance  were  put  in  force  against  a 
State,  and  when  once  put  in  force  became  precedents  for  the 
future.  It  is  instructive  to  observe  that  this  was  done  by  both 
of  the  great  national  parties,  by  those  who  defended  State  riirhts 
and  preached  State  sovereigntj^  as  well  as  by  the  advocati\  of  a 
strong  central  government.  For  tho  former,  when  they  s.;  v  •  'le 
opportunity  of  ejecting  by  means  of  the  central  legislative  o 
executive  power  an  object  of  immediate  })arty  importance,  did  not 
liesitute  to  put  in  force  that  central  power,  forgetful  or  heedless 
of  the  exam})le  they  were  setting. 

It  is  for  this  reason  that  the  process  by  which  the  National 
government  has  grown  may  bo  called  a  natural  one.  A  i)olitical 
force  has,  like  a  heated  gas,  a  natural  tendency  to  expansion,  a 
tendency  which  works  even  apart  fiom  the  knowledge  and  inten- 
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tions  of  tlioso  tlirouf^h  whom  it  woiks.  In  Uio  process  of  ox))an- 
sion  such  a  force  may  meet,  and  may  ho  c'.Kicked  or  <lrivon  hack 
by,  a  strontj;(!r  force.  'I'he  expansive  force  of  tlie  National 
jj;ovcrnment  jH'oved  ultimately  stronger  tluin  the  forc«5  of  the 
States,  so  the  centralizing  tendency  ])rcva,il('<l.  And  it  prevaihid 
!iot  so  much  by  the  conscious  jjurpose  of  the  ])arty  disposcid  to 
favour  it,  as  through  the  iidierent  elen.eiits  of  strcsngth  which  it 
possessed,  arid  the  favouring  conditions  amid  which  it  acted, 
elenjcnts  and  conditions  largely  irrespective  of  either  ])olitical 
I)arty,  and  operative  under  the  su])remacy  of  the  one  as  w(!ll  as 
of  the  other.  Now  and  then  the  centralizing  process  was  checked. 
Georgia  defied  the  Supremo  court  in  1830-.*{2,  and  was  not  made 
to  bend  because  the  executive  sided  with  her.  South  Carolina 
defied  Congress  and  the  President  in  1H32,  and  the  issue  was 
settled  by  a  comy)romise.  Acute  foreign  observers  then  and  often 
during  the  period  that  followed  predicted  the  dissolution  of  tlnj 
Union.  For  some  years  before  the  outbreak  of  the  Civil  War 
the  tie  of  ol)edience  to  the  National  government  was  palpably 
loosened  over  a  largo  part  of  the  country.  But  during  and  jifter 
the  war  the  former  tendency  resumed  its  action,  swifter  and  more 
potent  than  before. 

A  critic  may  object  to  the  view  here  presented  l)y  remarking 


that  the  struggle  between  the  National  government  and  the  States 
has  not,  as  in  the  case  of  the  struggles  between  dillercnt  branches 
of  the  National  government,  proceeded  merely  by  the  natural 
dovolopment  of  the  Constitution,  but  has  been  accelerated  by 
s[jecific  changes  in  the  Constitution,  viz.  those  made  by  the  three 
last  amendments. 

This  is  true.  ]}ut  the  dominrjice  of  the  centralizing  tendencies 
is  not  wholly  or  even  mainly  duo  to  those  amendments.  It  had 
begun  before  them.  It  would  have  come  about,  though  less 
completely,  withouu  them.  It  has  been  due  not  only  to  these 
amendments  but  also — 

To  the  extensive  interpretation  by  the  judiciary  of  the  powers 
which  the  Constitution  vests  in  the  National  government. 
To  the  passing  by  Congress  of  statutes  on  topics  not  exclus- 
ively reserved  to  the  States,  statutes  which  have  sensibly 
narrowed  the  field  of  State  action. 
To  exertions  of  executive  power  which,  having  been  npproved 
by  the  people,  and  not  condemned  by  the  courts,  have 
passed  into  precedents. 
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Tlx'so  liJivo  boon  tlio  modes  in  wliicli  tlio  ciMitializiiiij;  li^ndciicy 
h:us  vslmwn  ilsolf  and  provaili'd.  Wliat  have  boon  tlu^  underlying 
causes '/ 

Tliey  belons;  to  history.  Tliey  are  partly  oconoinical,  ])a.rt1y 
moral.  Steam  and  eleotricil y  have  knit  the  various  parts  of  the 
country  closely  toi^ether,  hav(5  made  tach  State  and  group  of 
States  more  dependent  on  its  neighbours,  have  added  to  the 
matters  in  which  the  whole  country  bem^tits  by  joint  action  and 
uniform  legislation.  Tlie  power  of  tin?  National  government  to 
stinuilatA^  or  dei)ress  connnerce  and  industries  by  tarilV  legislation 
has  given  it  a  wide  control  over  thi>  mat(!rial  prosperity  of  part 
of  the  Union,  till  "the  people,  and  especially  the  trading  and 
manufacturing  classes,  caiue  to  look  more  and  more  to  the 
national  capital  for  what  enlists  their  interest-s,  and  less  and  less 
to  the  capital  of  their  own  Slate.  ...  It  is  the  nation  and  not 
the  State  that  is  present  to  the  imagination  of  the  citizens  as 
sovereign,  even  in  the  States  of  .lellerson  and  (.^alhoun.  .  .  .  The 
Constitution  as  it  is,  and  the  Union  as  it  was,  can  no  longcu*  be 
the  party  watchword.  There  is  a  lunv  Union,  with  new  grand 
fe:i.tures,  but  with  new  engrafted  evils."  ^  There;  has  grown  up  a 
pride  in  the  national  flag,  and  in  the  national  goveiiuuent  as  le 
presenting  national  unity.  In  the  North  theie  is  gratitude  to  that 
govennnent  as  the  power  that  saved  the  Union  in  the  Civil  War; 
in  the  South  a  sense  of  the  strenifth  which  Compress  and  the 
President  then  exerted ;  in  both  a  recollection  of  the  immense 
scope  which  the  war  powers  took  and  might  take  again.  All 
over  the  country  there  is  a  gi-eat  army  of  Federal  ollice-holders 
who  look  to  Washington  as  the  centre  of  their  hopes  and  fears. 
As  the  moiles  in  and  by  which  these  and  other  similar  causes  can 
work  are  evidently  not  exhausted,  it  is  clear  that  the  develop- 
ment of  the  Constitution  as  between  the  nation  and  the  States 
has  not  yet  stopped,  and  present  a})pearances  suggest  that  the 
centralizing  tendency  will  continue  to  prevail. 

How  does  the  inquiry  wo  have  been  conducting  allect  the 
judgment  to  be  passed  upon  the  worth  of  rigid  constitutions,  i.e. 
of  written  instruments  of  government  emanating  from  an  authority 
superior  to  that  of  the  ordinary  legislature  ?  The  question  is  a 
gi'ave  one  for  European  countries,  which  seem  to  bo  ])assing  from 
the  older  or  flexible  to  the  newer  or  rigid  type  of  constitutions. 

A  European  reader  who  has  followed  the  facts  stated  in  the 
'  Cooloy,  History  of  Michigan. 
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liist  fore^()in;j;  cliiiptcrH  jnay  he  ineiiiied  to  (li.smia.s  the  (luestion 
suniniarily.  "  Ki.^id  Constitutions,"  lie  will  say,  "aro  on  your 
own  showing  a  (hihision  and  a  sham.  The  ATuerican  Constitu- 
tion  has  Imhmi  ehan<^ed,  is  Ixnnj;  changed,  will  continue  to  ho 
chitnged,  hy  interpretation  an<l  usage.  It  is  not  wha,t  it  was  ev(!n 
thirty  yeiiis  ago  ;  who  cati  tell  what  it  will  he  thirty  years  hence? 
If  its  triuisforniiitions  aro  less  swift  tluiii  those  of  the  English 
Constitution,  this  is  only  because  I'itigland  has  not  even  yet  so 
completely  <lemocra.tized  herself  as  America  had  done  hidf  a  cen- 
tury ago,  and  therefore  there  has  been  more  room  for  change  in 
Kngland.  If  the  existence  of  the  fundamental  Constitution  did 
not  prevent  violent  stretches  of  executive  power  during  the  war, 
and  of  legislative  ])ower  after  as  well  as  during  the  war,  will  not 
its  paper  guarantees  be  trod(l(!n  under  foot  more  recklessly  the 
n(>xt  time  a  crisis  arrives?  It  was  intended  to  protect  not  only 
the  States  against  the  c<!ntral  goverrnnent,  not  only  each  branch 
of  the  gov(!rnment  against,  the  other  branches,  but  the  {)eoplo 
against  themselves,  that  is  to  say,  the  ,  ''oplo  as  a  whole  against 
the  impulses  of  a  transient  majority.  What  becorn(!S  of  this  pro- 
tection when  you  admit  that  ev(in  the  Suj)reme  court  is  inlhusnced 
by  public  opinion,  which  is  oidy  a?iotlu!r  name  for  the  niigning 
sentiment  of  the  monujnt?  If  every  one  of  tin;  checks  and  safe- 
guards contaiiuid  in  the  document  may  be  overset,  if  all  taken 
together  may  bo  ov(;rset,  where  are  tlu5  boasted  guarantees  of  the 
fundamental  law  ?  Evidently  it  stands  only  because  it  is  not  at 
present  assailed.  It  is  like  the  walls  of  .lericho,  tall  and  stately, 
but  ready  to  fall  at  the  blast  of  the  trumpet.  It  is  worse  than  a 
delusion  :  it  is  a  snare ;  for  it  lulls  the  nation  into  a  fancied 
security,  seeming  to  promise  a  stability  for  the  institutions  of 
government,  and  a  resjject  for  the  rights  of  the  individual,  which 
are  in  fact  baseless.  A  flexible  constitution  like  that  of  England 
is  really  safer,  because  it  practises  no  similar  deceit,  but  by  warn- 
ing good  citizens  that  the  welfare  of  the  commonwealth  depends 
always  on  themselves  and  themselves  only,  stimulates  them  to 
constant  cHbrts  for  the  maintenanco  of  their  own  rights  and  the 
dee])est  interests  of  society." 

This  statement  of  the  case  errs  .as  much  in  one  direction  by 
undervaluing,  as  common  opinion  errs  by  overvaluing,  the  stabil- 
it  of  rigid  constitutions.  They  do  not  perform  all  that  the 
solemnity  of  their  wording  promises.  Ijut  they  are  not  therefore 
useless. 
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To  expect  any  form  of  words,  however  weightily  conceived, 
with  whatever  sanctions  enacted,  permanently  to  restrain  the 
passions  and  interests  of  men  is  to  expect  the  impossible.  Beyond 
a  certain  point,  you  cannot  protect  the  people  against  themselves 
any  more  than  you  can,  to  use  a  fam'iliar  American  expression, 
lift  yourself  from  the  ground  by  your  own  boot-straps.  Laws 
sanctioned  by  the  overwhelming  physical  power  of  a  despot,  laws 
sanctioned  by  supernatural  terrors  whose  reality  no  one  doubted, 
have  failed  to  restrain  those  passions  in  ages  of  slavery  and 
superstition.  The  world  is  not  so  much  advanced  that  in  this  age 
laws,  even  the  best  and  most  venerable  laws,  Avill  of  themselves 
command  obedience.  Constitutions  which  in  quiet  times  change 
gradually,  peacefully,  almost  imperceptibly,  must  in  times  of  re- 
volution be  changed  more  boldly,  some  provisions  being  sacrificed 
for  the  sake  of  the  rest,  as  mariners  throw  overboard  part  of  the 
cargo  in  a  storm  in  order  to  save  the  other  part  with  the  ship 
herself.  To  cling  to  the  letter  of  a  Constitution  when  the  welfare 
of  the  country  for  Avhose  sake  the  Constitution  exists  is  at  stake, 
would  be  to  seek  to  preserve  life  at  the  cost  of  all  that  makes  life 
worth  haiving— propter  vitam  vivendi  perdere  causas. 

Nevertheless  the  rigid  Constitution  of  the  United  States  has 
rendered,  and  renders  now,  inestimable  rervicos.  It  opposes 
obstacles  to  rash  and  hasty  change.  It  secures  time  for  delibera- 
tion. It  forces  the  people  to  think  seriously  before  they  alter  it 
or  pardon  a  transgression  of  it.  It  makes  legislatures  and 
statesmen  slow  to  overpass  their  legal  powers,  slow  even  to  pro- 
pose measures  which  the  Constitution  seems  to  disapprove.  It 
tends  to  render  the  inevitable  process  of  modification  gi-adual  and 
tentative,  the  result  of  admitted  and  growing  necessities  rather 
than  of  restless  impatience.  It  altogether  prevents  some  changes 
which  a  temporary  majority  may  clamour  for,  but  which  will 
have  ceased  to  be  demanded  before  the  barriers  interposed  by  the 
Constitution  have  been  overcome.^ 

It  does  still  more  than  this.  It  forms  the  mind  and  temper  of 
the  people.  It  trains  them  to  habits  of  legality.  It  strengthens 
their  conservative  instincts,  their  sense  of  the  value  of  stability 
and  permanence  in  political  arrangements.^     It  makes  them  feel 

^  The  sense  of  these  services  induces  some  thoughtful  Americans  to  believe  that 
it  might  be  prudent  for  England  to  place  some  fundamental  constitutional  rules 
out  of  the  reach  of  the  ordinary  methods  of  parliamentary  change.  See  note  to 
this  chapter  at  the  end  of  this  volume. 

^  An  illustration  of  what  I  mean  is  afforded  by  the  history  of  the  Roman 
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that  to  comprehend  their  supremo  instrument  of  government  is  a 
personal  duty,  incumbent  on  each  one  of  thcra.  It  familiarizes 
them  with,  it  attaches  them  by  ties  of  ])ri(le  and  reverence  to, 
those  fundamental  truths  on  which  the  Constitution  is  based. 

These  are  enormous  services  to  render  to  any  free  country, 
but  above  all  to  one  which,  more  than  any  other,  is  governed  not 
by  the  men  of  rank  or  wealth  or  special  wisdom,  but  by  public 
opinion,  that  is  to  say,  by  the  ideas  and  feelings  of  the  people  at 
large.  In  no  country  were  swift  political  changes  so  much  to  be 
apprehended,  because  nowhere  has  material  growth  been  so  rapid 
and  immigration  so  enormous.  In  none  might  the  political  char- 
acter of  the  people  have  seemed  more  likely  to  be  bold  and  })rone 
to  innovation,  because  their  national  existence  began  with  a 
revolution,  which  even  now  lies  only  a  century  behind.  That 
none  has  ripened  into  a  more  prudently  conservative  temper  may 
])e  largely  ascribed  to  the  influence  of  the  famous  instrument  of 
1789,  Avhich,  enacted  in  and  for  a  new  republic,  summed  up  so 
much  of  what  was  best  in  the  laws  and  customs  of  an  ancient 
monarchy. 

Itrivate  law.  That  ''  tv  surpassed  the  laws  of  all  other  ancient  States  chiefly 
owing  to  the  conservative  temper  and  habits  of  the  Roman  people  and  the  Roman 
lawyers.  These  conservative  habits  were  largely  due  to  the  fact  that  early  in  the 
history  of  the  Republic  the  customary  law  of  the  nation  was  solemnly  enacted  in 
the  form  of  a  sort  of  code,  the  so-called  Law  of  the  Twelve  Tables.  The  existence 
of  this  code,  which  summed  up  the  law  in  a  concise  and  impressive  form,  and 
which  had  stood  almost  unmodified  for  several  generations  before  the  need  of 
modifying  it  began  to  be  felt,  caused  legal  changes — and  these  necessarily  became 
frequent  when  the  nation  had  begun  to  extend  its  dominions,  and  to  grow  in  com- 
merce, wealth,  and  civilization — to  be  made  in  a  cautious  and  gradual  way,  here  a 
little  and  there  a  little,  so  that  continuity  was  preserved,  failures  abandoned,  the 
results  of  successful  experiments  secured.  Thus  development,  while  slower, 
became  surer  and  better  rooted  in  the  sentiments  of  the  peoi)le,  who  were  them- 
selves educated  into  a  reverential  regard  for  the  law,  and  tauirht  to  abstain  in 
practice  from  the  imprudent  exercise  of  that  power  of  swift  legislation  which  they 
all  along  possessed. 
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PART  II 

THE   STATE   GOVERNMENTS 
CHAPTER   XXXVI 

NATURE   OF   THE   AMERICAN   STATE 

From  the  study  of  the  National  Government,  we  may  go  on  to 
examine  that  of  the  several  States  which  make  up  the  Union. 
This  is  the  part  of  the  American  political  system  which  has 
received  least  attention  both  from  foreign  and  from  native  writers. 
Finding  in  the  Federal  president,  cabinet,  and  Congress  a  govern- 
ment superficially  resembling  those  of  their  )wn  countries,  and 
seeing  the  Federal  authority  alone  active  in  international  rela- 
tions, Europeans  have  forgotten  and  practically  ignored  the  State 
Governments  to  which  their  own  experience  supplies  few  parallels, 
and  on  whose  workings  the  intelligence  published  on  their  side  of 
the  ocean  seldom  throws  light.  Even  the  European  traveller  who 
makes  the  six  or  seven  days'  run  across  the  American  continent, 
from  New  York  via  Philadelphia  and  Chicago  to  San  Francisco, 
though  he  passes  in  this  journey  of  2100  miles  over  the  territories 
of  eleven  self-governing  commonwealths,  hardly  notices  the  fact. 
He  uses  one  coinage  and  one  post-ofiice ;  he  is  stopped  by  no 
custom-houses  ;  he  sees  no  officials  in  a  state  livery ;  he  thinks  no 
more  of  the  difference  of  jurisdictions  than  the  passenger  from 
London  to  Liverpool  does  of  the  counties  traversed  by  the  line  of 
the  North- Western  Railway.  So,  too,  our  best  informed  English 
writers  on  the  science  of  politics,  while  discussing  copiously  the 
relation  of  the  American  States  to  the  central  authority,  have 
failed  to  draw  on  the  fund  of  instruction  which  lies  in  the  study 
of  State  Governments  themselves.  Mill  in  his  Representative 
Government  scarcely  refers  to  them.  Mr.  Freeman  in  his  learned 
essays,  Sir  H.  Maine  in  his  ingenious  book  on  Popular  Govern- 
ment, pass  by  phenomena  which  would  have  admirably  illustrated 
some  of  their  reasonings.^ 

1  The  first  authors  known  to  me  who  have  in  Europe  insisted  with  adequate 
force  on  their  value,  are  M.  Boutniy  of  the  Parisian  ^cole  Libre  des  Sciences 
Politiques,  and  Dr.  von  Hoist,  the  constitutional  historian  of  America. 
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American  publicists,  on  the  other  hand,  have  been  too  much 
absorbed  in  the  study  of  the  Federal  system  to  bestow  much 
thought  on  the  State  governments.  The  latter  seem  to  them  the 
most  simple  and  obvious  things  in  the  world,  while  the  former, 
which  has  been  the  battle-ground  of  their  political  parties  for  a 
century,  excites  the  keenest  interest,  and  is  indeed  regarded  as  a 
sort  of  mystery,  on  M'hich  all  the  resources  of  their  metaphysical 
s'lbtlety  and  legal  knowledge  may  well  bo  expended.  Thus  while 
thv*^  dogmas  of  State  sovereignty  and  State  rights,  made  practical 
by  the  great  struggle  over  slavery,  have  been  discussed  with 
extraordinary  zeal  and  acumen  by  three  generations  of  men,  the 
character  power  and  working  of  the  States  as  separate  self- 
governing  bodies  have  received  little  attention  or  illustration. 
Yet  they  are  full  of  interest ;  and  he  who  would  understand  the 
changes  that  have  passed  on  the  American  democracy  will  find 
far  more  instruction  in  a  study  of  the  State  governments  than  of 
the  Federal  Constitution.  The  materials  for  this  study  are  unfor- 
tunately, at  least  to  a  European,  either  inaccessible  or  unmanage- 
able. They  consist  of  constitutions,  statutes,  the  records  of  the 
debates  and  proceedings  of  constitutional  conventions  and  legis- 
latures, the  reports  of  officials  and  commissioners,  together  with 
that  continuous  transcript  and  picture  of  current  public  opinion 
which  the  files  of  newspapers  supply.  Of  these  sources  only  one, 
the  constitutions,  is  practically  available  to  a  person  writing  on 
this  side  the  Atlantic.  To  be  able  to  use  the  rest  one  must  go  to 
the  State  and  devote  one's  self  there  to  these  original  authorities, 
correcting  them,  where  possible,  by  the  recollections  of  living 
men.  It  might  have  been  expected  that  in  most  of  the  States, 
or  at  least  of  the  older  States,  persons  would  have  been  found  to 
write  political,  and  not  merely  antiquarian  or  genealogical,  State 
histories,  describing  the  political  career  of  their  respective  com- 
munities, and  discussing  the  questions  on  which  political  contests 
have  turned.  But  this  has  be^n  done  in  comparatively  few  in- 
stances, so  that  the  European  inquire."  finds  a  scanty  measure  of 
the  assistance  Avhich  he  would  naturally  have  expected  from  pre- 
vious labourers  in  this  field.^  I  call  it  a  field :  it  is  rather  a 
primeval  forest,  where  the  vegetation  is  rank,  and  through  which 

1  Since  these  lines  were  written,  such  a  series  of  State  histories  has  been  begun 
under  the  title  of  American  Commomcealths.  Of  the  volumes  that  have  already 
appeared  some  possess  high  merit ;  but  they  do  not  always  bring  the  narrative 
down  to  those  very  recent  times  which  are  most  instructive  to  the  student  of 
existing  institutions. 
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scarcely  a  trail  has  yet  been  cut.  The  new  historical  school  which 
is  growing  up  at  the  leading  American  universities,  and  has 
■•Iready  done  excellent  work  on  the  earlier  history  of  the  Eastern 
»States,  will  dou])tless  ultimately  grapple  with  this  task  ;  in  the 
meantime,  the  ''ifliculties  I  have  stated  must  be  my  excuse  for 
treating  this  L.tnch  of  my  subject  with  a  brevity  out  of  propor- 
tion to  its  real  interest  and  importance.  It  is  better  to  endeavour 
to  bring  into  relief  a  few  leading  features,  little  understood  in 
Europe,  than  to  attempt  a  detailed  account  which  would  run  to 
inordinate  length. 

The  American  State  is  a  peculiar  organism,  unlike  anything 
in  modern  Europe,  or  in  the  ancient  world.  The  only  parallel  is 
to  be  found  in  the  cantons  of  Switzerland,  the  Switzerland  of  our 
own  day,  for  until  1815,  if  one  ought  not  rather  to  say  until 
1848,  SAvitzerland  was  not  so  much  a  nation  or  a  state  as  a  league 
of  neighbour  commonwealths.  But  Europe,  and  particularly 
England,  so  persistently  ignores  the  history  of  Switzerland,  that 
most  instructive  patent  museum  of  politics,  ap])arently  only  be- 
cause she  is  a  small  country,  and  because  people  go  there  to  see 
lakes  and  to  climb  mountains,  that  I  shouid  pei-plex  instead  of 
enlightening  the  reader  by  attempting  to  illustrate  American  from 
Swiss  phenomena. 

Let  me  attempt  to  sketch  the  American  States  as  separate 
political  entities,  forgetting  for  the  moment  that  they  are  also 
parts  of  a  Federation. 

There  are  thirty-eight  States  in  the  American  Union,  varying 
in  size  from  Texas,  with  an  area  of  265,780  square  miles,  to 
Rhode  Island,  with  an  area  of  1250  square  miles;  and  in  popu- 
lation from  New  York,  with  5,082,871  inhabitants,  to  Nevada, 
with  62,266.^  That  is  to  say,  the  largest  State  is  much  larger 
than  either  France  or  the  Germanic  Empire  ;  the  most  populous 
much  more  populous  than  Sweden,  or  Portugal,  or  Denmark, 
while  the  smallest  is  smaller  than  Warwickshire  or  Corsica,  and 
the  least  populous  less  populous  than  the  parish  of  Clerkenwell 
in  London  (69,076),  or  the  town  of  Greenock  in  Scotland 
(65,884).  Considering  not  only  these  differences  of  size,  but  the 
differences  in  the  density  of  population  (which  in  Nevada  is  "6, 
and  in  Oregon  1  "8  to  the  square  mile,  while  in  Rhode  Island  it 
is  254*9  and  in  Massachusetts  221 '8  to  the  square  mile);  in  its 

^  The  population  of  Nevada  has  declined  since  the  census  of  1880,  and  is  now 
probably  little  over  40,000,  while  that  of  New  York  is  now  nearly  6,000,000. 
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character  (in  South  Carolina  the  blacks  are  004,332  against 
391,105  whites,  in  Mississippi  050,291  against  479,398  whites); 
in  its  birthphice  (in  North  Carolina  the  foreign-born  persons  are 
less  than  -r^}-^  of  the  population,  in  California  more  than  ^) ;  in 
the  occupations  of  the  people,  in  the  amount  of  accumulated 
wealth,  in  the  proportion  of  educated  persons  to  the  rest  of 
the  community, — it  is  plain  that  immense  ditt'erences  might  be 
looked  for  between  the  aspects  of  politics  and  conduct  of  govern- 
ment in  one  State  and  in  another. 

Be  it  also  remembered  that  the  older  colonies  had  diflerent 
historical  origins.  Virginia  and  North  Carolina  were  unlike 
Massachusetts  and  Connecticut ;  New  York,  Pennsylvania,  and 
Maryland  different  from  both ;  while  in  recent  times  the  stream 
of  European  immigration  has  filled  some  States  with  Irishmen, 
others  with  Germans,  others  with  Scandinavians,  and  has  left 
most  of  the  Southern  States  wholly  untouched. 

Nevertheless,  the  form  of  government  is  in  its  main  outlines, 
and  to  a  large  extent  even  in  its  actual  working,  the  same  in  all 
these  thirty -eight  republics,  and  the  differences,  instructive  as 
they  are,  relate  to  points  of  secondary  consequence. 

The  States  fall  naturally  into  five  groups : — 

The  New  England  States — Massachusetts,  Connecticut,  Rhode 
Isla  d.  New  Hampshire,  Vermont,  Maine. 

The  Middle  States — New  York,  New  Jersey,  Pennsylvania, 
Delaware,^  Maryland,  Ohio,  Indiana,^ 

The  Southern,  or  old  Slave  States — Virginia,  West  Virginia 
(separated  from  Virginia  during  the  war),  North  Carolina, 
South  Carolina,  Georgia,  Alabama,  Florida,  Kentucky,  Ten- 
nessee, Mississippi,  Louisiana,  Arkansas,  Missouri,  Texas. 

The  North -Western  States — Michigan,  Illinois,  Wisconsin, 
Minnesota,  Iowa,  Nebraska,  Kansas,  Colorado. 

The  Pacific  States — California,  Nevada,  Oregon. 

Each  of  these  groups  has  something  distinctive  in  the  character 
of  its  inhabitants,  which  is  reflected,  though  more  faintly  now 
than  formerly,  in  the  character  of  its  government  and  politics. 

'  Delaware  and  Maryland  were  Slave  States,  but  did  not  secede,  and  are  in 
many  resjiects  to  be  classed  rather  with  the  Middle  than  with  the  Southern 
group. 

^  Ohio  and  perhaps  Indiana  seem  rather  Middle  thar  Western,  because  their 
affinities  are  now  somewhat  closer  with  New  York  or  the  East  than  with  the 
newer  States  to  the  North-west,  but  of  course  no  sharp  line  can  be  drawn,  and 
most  people  would  still  call  them  Western. 
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New  England  is  the  old  home  of  Puiitanism,  the  traces 
whereof,  though  waning  under  the  InHuence  (»f  Irish  and  French 
Canadian  immigration,  are  by  no  means  yet  extinct.  The 
Southern  States  will  long  retain  the  imprint  of  slavery,  not 
merely  in  the  presence  of  a  host  of  negroes,  but  in  the  degrada- 
tion of  the  poor  white  population,  and  in  certain  attributes, 
laudable  is  well  as  regrettable,  of  the  ruling  class.  The  North- 
West  is  the  land  of  hoi)efulness,  and  consequently  of  bold  expcri- 
mert'.s  in  legislation :  its  rural  inhabitants  have  the  honesty  and 
the  nariow-mindedness  of  agriculturists.  The  Pacific  West,  or 
rather  California  and  Nevada,  for  Oregon  belongs  in  political 
character  to  the  Upper  Mississippi  or  North-western  grou}>, 
tinges  the  energy  and  sanguine  good  nature  of  the  Westerns 
with  a  speculative  recklessness  natural  to  mining  communities, 
where  great  fortunes  have  rapidly  grown  and  vanished,  and  into 
which  elements  have  been  suddenly  swept  together  from  every 
part  of  the  world,  as  a  Rocky  Mountain  rainstorm  fills  the  bottom 
of  a  valley  with  sand  and  pebbles  from  all  the  surrounding 
heights. 

As  the  dissimilarity  of  population  and  of  external  conditions 
seems  to  make  for  a  diversity  of  constitutional  and  political 
arrangements  between  the  States,  so  also  does  the  large  measure 
of  legal  independence  which  each  of  them  lys  under  the 
Federal  Constitution.  No  State  can,  as  a  col  ^vealth,  politi- 
cally deal  with  or  act  upon  any  other  State.  No  diplomatic 
relations  can  exist  nor  treaties  be  made  between  States,  no 
coercion  can  be  exercised  by  one  upon  another.  And  although  the 
government  of  the  Union  can  act  on  a  State,  it  rarely  does  act, 
and  then  only  in  certain  strictly  limited  directions,  which  do  not 
touch  the  iimer  political  life  of  the  commonwealth. 

Let  us  pass  on  to  consider  the  circumstances  which  work  for 
uniformity  among  the  States,  and  work  more  powerfully  as  time 
goes  on. 

He  who  looks  at  a  map  of  the  Union  "will  be  struck  by  the 
fact  that  so  many  of  the  boundary  lines  of  the  States  are  straight 
lines.  Those  lines  tell  the  same  tale  as  the  geometrical  plans  of 
cities  like  St.  Petersburg  or  Washington,  where  every  street 
runs  at  the  same  angle  to  every  other.  The  States  are  not 
natural  growths.  Their  boundaries  are  for  the  most  part  not 
natural  boundaries  fixed  by  mountain  ranges,  nor  even  historical 
boundaries  due  to  a  series  of  events,  but  purely  artificial  bound- 
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aries,  (leterniiiiod  by  an  .iiithority  which  carved  the  national 
territory  into  strips  of  convenient  size,  as  a  building  conipuny 
hiys  out  its  suburban  lots.  Of  the  States  subsequent  to  the 
original  thirteen,  California  is  the  only  one  vnih  a  genuine 
natural  boundary,  linding  it  in  the  chain  of  the  Sierra  Nevada 
on  the  east  and  the  Pacific  ocean  on  the  west.  No  one  of  these 
later  States  can  bo  regarded  as  a  naturally  developed  political 
organism.  They  are  trees  planted  by  the  forester,  not  self-sown 
with  the  hel})  of  the  seed-scattering  vnnd.  This  absence  of 
physical  lines  of  demarcation  has  tended  and  must  tend  to  pre- 
vent the  growth  of  local  distinctions.  Nature  herself  seems  to 
have  designed  the  Mississippi  basin,  as  she  has  designed  the  un- 
broken levels  of  Russia,  to  be  the  dwelling-place  of  one  people. 

Each  State  makes  its  own  Constitution;  that  is,  the  ])eo})le 
agree  on  their  form  of  government  for  themselves,  with  no  inter- 
ference from  the  other  States  or  from  the  Union.  This  form  is 
subject  to  one  condition  only;  it  must  be  republican.^  I]ut  in 
each  State  the  people  who  make  the  constitution  have  lately 
come  from  other  States,  where  they  have  lived  under  and  worked 
constitutions  which  are  to  their  eyes  the  natural  and  almost 
necessary  model  for  their  new  State  to  follow;  and  in  the  absence 
of  an  inventive  spirit  among  the  citizens,  it  was  the  obvious 
course  for  the  newer  States  to  copy  the  organizations  of  the 
older  States,  especially  as  these  agreed  with  certaiii  familiar 
features  of  the  Federal  Constitution.  Hence  the  outlines,  and 
even  the  phrases  of  the  elder  constitutions  reappear  in  those  of 
the  more  recently  formed  States.  The  precedents  set  by  Virginia, 
for  instance,  had  much  influence  on  Tennessee,  Alabama,  Missis- 
sippi, and  Florida,  when  they  were  engaged  in  making  or  amend- 
ing their  constitutions  during  the  early  part  of  this  century. 

Nowhere  is  population  in  such  constant  movement  as  in 
America.  In  some  of  the  newer  States  only  one-fourth  or  one- 
fifth  of  the  inhabitants  are  natives  of  the  United  States.  Many 
of  the  townsfolk,  not  a  few  even  of  the  farmers,  have  been  till 
lately  citizens  of  some  other  State,  and  will,  perhaps,  soon  move 
on  farther  west.  These  Western  States  are  like  a  chain  of  lakes 
through  which  there  flows  a  stream  which  mingles  the  waters  of 
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^  The  case  of  Kansas  immediately  before  the  War  of  Secession,  and  the  cases 
of  the  rebel  States,  which  were  not  readmitted  after  the  war  till  ^^  ey  had  accepted 
the  constitutional  amendments  forbidding  slavery  and  protecting  the  freedmen, 
are  quite  exceptional  cases. 
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the  higher  with  those  of  the  lower.  In  such  a  constant  flux  of 
population  local  peculiarities  are  not  readily  develoi)e(l,  or  if  they 
have  grown  up  when  the  district  was  still  isolated,  they  disappear 
as  tha  country  becomes  filled.  Each  State  takes  from  its  neigh- 
bours and  gives  to  its  neighbours,  so  that  the  process  of  assimila- 
tion is  always  going  on  over  the  whole  wide  area. 

Still  more  important  i:  the  influence  of  railway  communica- 
tion, of  newspapers,  of  the  telegraph.  A  Greek  city  like  Samos 
or  Mitylene,  holding  her  own  island,  preserved  a,  distinctive 
character  in  spite  of  commercial  intercourse  and  the  sway  of 
Athens.  A  Swiss  canton  like  Uri  or  Appenzell,  entrenched 
behind  its  mountain  ramparts,  remains,  even  now  under  the 
strengthened  central  government  of  the  Swiss  nation,  unlike  its 
neighbours  of  the  lower  country.  But  an  American  State 
traversed  by  great  trunk  lines  of  railway,  and  depending  on  the 
markets  of  the  Atlantic  cities  and  of  Europe  for  the  sale  of  its 
grain,  cattle,  bacon,  and  minerals,  is  attached  by  a  hundred  always 
tightening  ties  to  other  States,  and  touched  by  their  weal  ir  woe 
as  nearly  as  by  Avhat  befalls  within  its  own  limits.  The  leading 
newspapers  are  read  over  a  vast  area.  The  inhabitants  of  each 
State  know  every  morning  the  events  of  yesterday  over  the  whole 
Union. 

.Finally  the  political  parties  are  the  same  in  all  the  States. 
The  tenets  (if  any)  of  each  party  are  the  same  everywhere,  theiv 
methods  the  same,  their  leaders  the  same,  although  of  course  a 
prominent  man  enjoys  especit},!  influence  in  his  own  State. 
Hence,  State  politics  are  largely  swayed  by  forces  and  motives 
external  to  the  particular  State,  and  common  to  the  whole 
country,  or  to  great  sections  of  it;  and  the  growth  of  local 
parties,  the  emergence  of  local  issues  and  development  of  local 
political  schemes,  are  correspondingly  restrained. 

These  considerations  explain  why  the  States,  notwithstanding 
the  original  diversities  between  some  of  them,  and  the  Avide  scope 
for  political  divergence  which  they  all  enjoy  under  the  Federal 
Constitution,  are  so  much  less  dissimilar  and  less  peculiar  than 
might  have  been  expected.  European  statesmen  have  of  late 
years  been  accustomed  to  think  of  federalism  and  local  autonomy 
as  convenient  methods  either  for  recognizing  and  giving  free  scope 
to  the  sentiment  of  nationality  which  may  exist  in  any  part  of 
an  empire,  or  for  meeting  the  need  for  local  institutions  and  dis- 
tinct legislation  which  may  arise  from  difierences  between  such  a 
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part  and  the  rest  of  the  empire.  It  is  one  or  other  or  both  of 
these  reasons  that  have  moved  statesmen  in  such  cases  as  those 
of  Finland  in  her  relations  to  Russia,  Hungary  in  her  relations 
to  German- Austria,  Iceland  in  her  relations  to  Denmark,  Bulgaria 
in  her  relations  to  the  Turkish  Sultan,  Ireland  in  her  relations  to 
the  United  Kitigdora.  But  the  final  causes,  so  to  speak,  of  the 
recognition  of  the  States  of  the  American  Union  as  autonomous 
commonwealths,  have  been  difterent.  Their  self-government  is  not 
the  consequence  of  difterences  which  can  be  made  harmless  to  the 
whole  body  politic  only  by  being  allowed  free  course.  It  has  been 
due  primarily  to  the  historical  fact  that  they  existed  as  common- 
wealths before  the  Union  came  into  being;  secondarily,  to  the 
belief  that  localized  government  is  the  best  guarantee  for  civic 
freedom,  and  to  a  sense  of  the  difficulty  of  administering  a  vast 
territory  and  population  from  one  centre  and  by  one  government. 

I  return  to  indicate  the  points  in  which  the  legal  independ- 
ence and  right  of  self-government  of  the  several  States  appears. 
Each  of  the  thirty-eight  has  its  o^vn — 

Constitution  (whereof  more  anon). 

Executive,  consisting  of  a  governor,  and  various  other  officials. 

Legislature  of  two  Houses. 

System  of  local  government  in  counties,  cities,  townships,  and 
school  districts. 

System  of  State  and  local  taxation. 

Debts,  which  it  may  (and  sometimes  does)  repudiate  at  its 
own  pleasure. 

Body  of  private  law,  including  the  whole  law  of  real  and 
personal  property,  of  contracts,  of  torts,  and  of  family 
relations. 

Courts,  from  which  no  appeal  lies  (except  in  cases  touching 
Federal  legislation  or  the  Federal  constitution)  to  any 
Federal  court. 

System  of  procedure,  civil  and  criminal. 

Citizenship,  Avhich  may  admit  persons  {eg,  recent  immi- 
gi'ants)  to  be  citizens  at  times,  or  on  conditions,  wholly 
different  from  those  prescribed  by  other  States. 

Three  points  deserve  to  be  noted  as  illustrating  what  these 
attributes  include. 

I.  A  man  gains  active  citizenship  of  the  United  States 
{i.e.  a  share  in  the  governraert  of  the  Union)  only  by  becom- 
ing a  citizen  of  some  [)articular  State.     Being  such  citizen,  he  is 
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forthwith  entitled  to  the  national  franchise.  That  is  to  say, 
voting  power  in  the  State  carries  voting  power  in  Federal  elec- 
tions, and  however  lax  a  State  may  be  in  its  grant  of  such 
power,  e.g.  to  foreigners  just  landed  or  to  persons  convicted  of 
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gressional and  presidential  elections.^  The  only  restriction  on 
the  States  in  this  matter  is  that  of  the  fourteenth  and  fifteenth 
Constitutional  amendments,  which  have  already  been  discussed. 
They  were  intended  to  secure  equal  treatment  to  the  negroes, 
and  incidentally  they  declare  the  protection  given  to  all  citizens 
of  the  United  States.^  Whether  they  really  enlarge  it,  that  is 
to  say,  whether  it  did  not  exist  by  implication  before,  is  a  legal 
question,  which  I  need  not  discuss. 

^  Congress  has  power  to  pass  a  uniform  rule  of  naturalization  (Const.  Art. 

i.  §  8). 

Under  the  present  naturalization  laws  a  foreigner  must  have  resided  in  the 
United  States  for  five  years,  and  for  one  year  in  the  State  or  Territory  where  he 
seeks  admission  to  United  States  citizenship,  and  must  declare  two  years  before 
he  is  admitted  that  he  renounces  allegiance  to  any  foreign  prince  or  state. 
Naturalization  makes  hiru  a  citizen  not  only  of  tlie  United  States,  but  of  the 
State  or  Territory  where  he  is  admitted,  but  does  not  necessarily  confer  the 
electoral  franchise,  for  that  depends  on  State  laws. 

In  more  than  a  third  of  the  States  the  electoral  franchise  is  now  enjoyed  by 
persons  not  naturalized  as  United  States  citizens. 

-  "  The  line  of  distinction  between  the  privileges  and  immunities  of  citizens 
of  the  United  States,  and  those  of  citizens  of  the  several  States,  must  be  traced 
along  the  boundary  of  their  respective  spheres  of  action,  and  the  two  classes 
must  be  as  diflerent  in  their  nature  as  are  the  functions  of  their  respective  govern- 
menls.  A  citizen  of  the  United  States  as  such  has;  .<,  right  to  participate  in 
foreign  and  inter-state  commerce,  to  have  the  benefit  of  the  postal  laws,  to  make 
use  in  common  with  others  of  the  navigable  waters  of  the  United  States,  anc'  to 
pass  from  State  to  State,  and  into  foreign  countries,  because  over  all  these  subjects 
the  jurisdiction  of  the  United  States  extends,  and  they  are  covered  by  its  kws. 
The  privileges  suggest  the  immunities.  Wherever  it  is  the  duty  of  the  United 
States  to  give  protection  to  a  citizen  against  any  harm,  inconvenience,  or  depriva- 
tion, the  citizen  is  entitled  to  an  immunity  which  pertains  to  Federal  citizensliip. 
One  very  plain  immunity  is  exemption  from  any  tax,  burden,  or  imposition  under 
State  laws  as  a  condition  to  the  enjoyment  of  any  right  or  privilege  under  tlie 
laws  of  the  United  States.  .  .  .  Whatever  one  may  claim  as  of  right  under  the 
Constitution  and  laws  of  the  United  States  by  virtue  of  his  citizenship,  is  n 
privilege  of  a  citizen  of  the  United  States.  Whatever  the  Constitution  and  laws 
of  the  United  States  entitle  him  to  exemption  from,  he  may  claim  an  exemption 
in  respect  to.  And  such  a  right  or  privilege  is  abridged  whenever  the  State  law 
interferes  with  any  legitimate  operation  of  Federal  authority  which  concerns  his 
interest,  whether  it  be  an  authority  actively  exerted,  or  resting  only  in  the 
express  or  implied  command  or  assurance  of  the  Federal  Constitution  or  law.  But 
the  United  States  can  neither  grant  nor  secure  to  its  citizens  rights  or  privileges 
which  are  not  expressly  or  by  reasonable  implication  placed  under  its  jurisdiction, 
and  all  not  so  placed  are  left  to  the  exclusive  protection  of  the  States." — Cooley, 
Principles,  pp.  245-247. 
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II.  The  power  of  a  State  over  all  communities  within  its 
limits  is  absolute,  ^t,  may  grant  or  refuse  local  government  as  it 
pleases.  The  population  of  the  city  of  Providence  is  more  than 
one-third  of  that  of  the  State  of  Ehodo  Island,  the  population  of 
New  York  city  more  than  one-fifth  that  of  the  State  of  New 
York.  But  the  State  might  in  either  case  extinguish  the  muni- 
cipality, and  govern  the  city  by  a  single  State  commissioner 
appointed  for  the  purpose,  or  leave  it  without  any  government 
whatever.  The  city  would  have  no  right  of  complaint  to  the 
Federal  President  or  Congress  against  such  a  measure.  Massiir 
chusetts  has  lately  remodelled  the  city  government  of  Boston 
just  as  the  British  Parliament  might  remodel  that  of  Birming- 
ham. Let  an  Englishman  imagine  a  county  council  for  War- 
wickshire suppressing  the  municipality  of  Birmingham,  or  a 
Frenchman  imagine  the  department  of  the  Rhone  extinguishing 
the  municipality  of  Lyons,  with  no  possibility  of  intervention  by 
the  central  authority,  and  he  will  measure  the  difference  between 
the  American  States  and  the  local  governments  of  Western 
Europe. 

III.  A  State  commands  the  allegiance  of  its  citizens,  and  may 
punish  them  for  treason  against  it.  The  power  has  rarely  been 
exercised,  but  its  undoubted  legal  existence  had  much  to  do 
with  inducing  the  citizens  of  the  Southern  States  to  follow  their 
governments  into  secession  in  1861.  They  conceived  themselves 
to  owe  allegiance  to  the  State  as  well  as  to  the  Union,  and  when 
it  became  impossible  to  preserve  both,  because  the  State  had 
declared  its  secession  from  the  Union,  they  might  hold  the 
earlier  and  nearer  authority  to  be  pni-amount.  Allegiance  to  the 
State  must  now,  since  the  war,  be  taken  to  be  subordinate  to 
allegiance  to  the  Union.  But  allegiance  to  the  State  still 
exists ;  treason  against  the  State  is  still  possible.  One  cannot 
think  of  treason  against  Warwickshire  or  the  department  of  the 
Rhone. 

These  are  illustrations  of  the  doctrine  Avhich  Europeans  often 
fail  to  grasp,  that  the  American  States  were  originally  in  a 
certain  sense,  and  still  for  certain  purposes  remain,  sovereign 
States.  Each  of  the  original  thirteen  became  sovereign  Avhen  it 
revolted  from  the  mother  country  in  1776.  By  entering  the 
Confederation  of  1781-88  it  parted  with  one  or  two  of  the  attri- 
butes of  sovereignty,  by  accepting  the  Federal  Constitution  it> 
1788    it   subjected   itself   for  certain    specified    purposes    to   a 
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central  government,  but  claimed  to  retain  its  sovereignty  for  all 
other  purposes.  That  is  to  say,  the  authority  of  a  State  is  an 
inherent,  not  a  delegated,  authority.  It  has  all  the  powers 
which  any  independent  government  can  have,  except  such  as  it 
can  be  affirmatively  shown  to  have  stripped  itself  of,  while  the 
Federal  Government  has  only  such  powers  as  it  can  be  affirma- 
tively shown  to  have  received.  To  use  the  legal  expression,  the 
presumption  is  always  for  a  State,  and  the  burden  of  proof  lies 
upon  any  one  who  denies  its  authority  in  a  particular  matter.^ 

What  State  sovereignty  means  and  includes  is  a  question 
which  incessantly  engaged  the  most  active  legal  and  political 
minds  of  the  nation,  from  1789  down  to  1870.  Some  thought 
it  paramount  to  the  rights  of  the  Union.  Some  considered  it  as 
held  in  suspense  by  the  Constitution,  but  capable  of  reviving  as 
soon  as  a  State  should  desire  to  separate  from  the  Union.  Some 
maintained  that  each  State  had  in  accepting  the  Constitution 
finally  renounced  its  sovereignty,  which  thereafter  existed  only 
in  the  sense  of  such  an  undefined  domestic  legislative  and  admin- 
istrative authf  ity  as  had  not  been  conferred  upon  Congress. 
The  conflict  of  these  views,  which  became  acute  in  1830  when 
South  Carolina  claimed  the  right  of  nullification,  produced  Seces- 
sion and  the  war  of  1861-65.  Since  the  defeat  of  the  Secession- 
ists, the  last  of  these  views  may  be  deemed  to  have  been 
established,  and  the  term  "State  sovereignty"  is  now  but 
seldom  heard.  Even  "  States  rights  "  have  a  diff^erent  meaning 
from  that  which  they  had  thirty  years  ago.^ 

A  European  who  now  looks  calmly  back  on  this  tremendous 
controversy  of  tongue,  pen,  and  sword,  will  be  apt  to  express  his 
ideas  of  it  in  the  following  way.     He  will  remark  that  much 

^  It  may  of  course  be  said  that  as  the  colonies  associated  themselves  into  a 
league,  at  the  very  time  at  which  they  revolted  from  the  British  Crown,  and  as 
their  foreign  relations  were  always  managed  by  the  authority  and  organs  of  this 
league,  no  one  of  them  ever  was  for  international  purposes  a  free  and  independent 
sovereign  State.  This  is  true,  and  Abraham  Lincoln  was  in  this  sense  justified  iu 
saying  that  the  Union  was  older  than  the  States.  But  what  are  we  to  '•ay  of 
Nortli  Carolina  and  Rhode  Island,  after  the  acceptance  of  the  Constitution  of 
1787-89  by  the  other  eleven  States  ?  They  were  out  of  the  old  Confederation,  for 
it  had  expired.  They  were  not  iu  the  new  Union,  for  they  refused  during  many 
months  to  enter  it.  What  else  can  they  have  been  during  those  months  except 
sovereign  commonwealths  ? 

^  States  ri;Jits  was  a  watchword  in  the  South  for  many  years.  In  1851  there 
was  a  stuik'ut  at  Harvard  College  from  South  Carolina  who  bore  tlie  name  of  States 
Rights  Gist,  baptized,  so  to  speak,  into  Calhounism.  He  rose  to  be  a  brigadier- 
geueral  in  the  Confederate  army,  and  fell  in  the  Civil  War. 
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of  the  obscurity  and  perplexity  arose  from  confounding  the 
sovereignty  of  the  Americiin  nation  with  the  sovereignty  of  the 
Federal  Government.^  The  Federal  Government  clearly  was 
sovereign  only  for  certain  purposes,  i.e.  only  in  so  far  as  it  had 
received  specified  powers  from  the  Constitution.  These  powers 
did  not,  and  in  a  strict  legal  construction  do  not  now,  abrogate 
the  supremacy  of  the  States.  A  State  still  possesses  one  import- 
ant attribute  of  sovereign  ""y — immunity  from  being  sued  except 
by  another  State.  But  the  American  nation  which  had  made 
the  Constitution,  had  done  so  in  respect  of  its  own  sovereignty, 
and  might  well  be  deemed  to  retain  that  sovereignty  as  para- 
mount to  any  rights  of  the  States.  The  feeling  of  this  ultimate 
supremacy  of  the  nation  was  what  swayed  the  minds  of  those 
who  resisted  Secession,  just  as  the  equally  well-grounded  persua- 
sion of  the  limited  character  of  the  central  Federal  Government 
satisfied  the  conscience  of  the  seceding  South. 

The  Constitution  of  1789  was  a  compromise,  and  a  compro- 
mise arrived  at  by  allowing  contradictory  propositions  to  be 
represented  as  both  true.  It  has  been  compared  to  the  declara- 
tions made  with  so  much  energy  and  precision  of  language  in  the 
ancient  hymn  Quicunque  Vult,  where,  however,  the  apparent  con- 
tradiction has  always  been  held  to  seem  a  contr  miction  only 
because  the  human  intellect  is  unequal  to  the  comprehension  of 
such  profound  mysteries.  To  every  one  who  urged  that  there 
were  thirteen  States,  and  therefore  thirteen  governments,  it  was 
answered,  and  truly,  that  there  was  one  government,  because  the 
people  were  one.  To  every  one  who  declared  that  there  was 
one  government,  it  was  answered  with  no  less  truth  that  there 
were  thirteen.  Thus  counsel  was  darkened  by  words  without 
knowledge ;  the  question  went  off  into  metaphysics,  and  found 
no  end,  in  wandering  mazes  lost. 

There  was,  in  fact,  a  divergence  between  the  technical  and  the 
practical  aspects  of  the  question.  Technically,  the  seceding 
States  had  an  arguable  case ;  and  if  the  point  had  been  one  to 
be  decided  on  the  construction  of  the  Constitution  as  a  court 
decides  on  the  construction  of  a  commercial  contract,  they  were 
possibly  entitled  to  judgment.  Practically,  the  defenders  of  the 
Union  stood  on  firmer  ground,  because  circumstances  had 
changed  since  1789  so  as  to  make  the  nation  more  completely 

^  Of  course  I  do  not  mean  that  lawyers  fell  into  this  confusion,  but  that  it 
affected  the  view  of  the  world  at  large. 
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one  nation  than  it  then  was,  and  had  so  involved  the  fortunes  of 
the  majority  which  held  to  the  Union  with  those  of  the  minority 
seeking  to  depart  that  the  majority  might  feel  justified  in 
forbidding  their  departure.  Stripped  of  legal  technicalities,  the 
dispute  resolved  itself  into  the  problem  often  proposed  but 
capable  of  no  general  solution :  When  if  a  majority  entitled  to 
use  force  for  the  sake  of  retaining  a  minority  in  the  same  poli- 
tical body  with  itself  t  To  this  question,  when  it  appears  in  a 
concrete  shape,  as  to  the  similar  question  when  an  insurrec- 
tion is  justifiable,  an  answer  can  seldom  be  given  beforehand. 
The  result  decides.  When  treason  prospers,  none  dare  call  it 
treason. 

The  Constitution,  which  had  rendered  many  services  to  the 
American  people,  did  them  an  inevitable  dis-service  when  it 
fixed  their  minds  on  the  legal  aspects  of  the  question.  Law 
was  meant  to  be  the  servant  of  politics,  and  must  not  be  suffered 
to  become  the  master.  A  case  had  arisen  which  its  formulae 
were  unfit  to  deal  with,  a  «.uoo  which  had  to  be  settled  on  large 
moral  and  historical  grounds.  It  was  not  merely  the  superior 
physical  force  of  the  North  that  prevailed  ;  it  was  the  moral 
forces  which  rule  the  world,  forces  which  had  long  worked 
against  slavery,  and  were  ordained  to  save  North  America  from 
the  curse  of  hostile  nations  established  side  by  side. 

The  word  "sovereignty,"  which  has  in  many  ways  clouded 
the  domain  of  public  law  and  jurisprudence,  confused  men's 
minds  by  making  them  assume  that  there  must  in  every  country 
exist,  and  be  discoverable  by  legal  inquiry,  either  one  body 
invested  legally  with  supreme  power  over  all  minor  bodies,  or 
several  bodies  which,  though  they  had  consented  to  form  part  of 
a  larger  body,  were  each  in  the  last  resort  independent  of  it,  and 
responsible  to  none  but  themselves.^  They  forgot  that  a  Consti- 
tution may  not  have  determined  where  legal  supremacy  shall 
dwell.  Where  the  Constitution  of  the  United  States  placed  it 
was  at  any  rate  doubtful,  so  doubtful  that  it  would  have  been 

^  A  further  confusion  arises  from  the  fact  that  men  are  apt  in  talking  of 
sovereignty  to  mix  up  legal  supremacy  with  practical  predominance.  Tliey  ought 
to  go  together,  and  law  seeks  to  make  them  go  together.  But  it  may  happen  tiiat 
the  person  or  body  in  whom  law  vests  supreme  authority  is  unable  to  enforce 
that  authority  :  so  the  legal  sovereign  and  the  actual  sovereign — that  is  to  say,  the 
force  which  will  prevail  in  physical  conHict — are  different.  There  is  always  a 
strongest  force  ;  but  the  force  recognized  by  Jaw  may  not  lie  really  the  strongest  ; 
and  of  several  forces  it  may  be  impossible  to  tell,  till  they  have  come  into  actual 
physical  conflict,  which  is  the  strongest. 
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better  to  drop  technicalities,  and  recognize  the  broad  fact  that 
the  legal  claims  of  the  States  had  become  incompatible  with  the 
historical  as  well  as  legal  claims  of  the  nation.  In  the  un- 
certainty  as  to  whore  legal  right  resided,  it  would  have  been 
prudenu  to  consider  where  physical  force  resided.  The  South 
however  thought  herself  able  to  resist  any  physical  force  which 
the  rest  of  the  nation  might  bring  against  her.  Thus  encouraged, 
she  took  her  stand  on  the  doctrine  of  States  Eights :  and  then 
followed  a  pouring  out  of  blood  and  treasure  such  as  was  never 
spent  on  determining  a  point  of  law  before,  not  even  when 
Edward  III.  and  his  successors  waged  war  for  a  hundred  years 
to  establish  the  claim  of  females  to  inherit  the  cro^vn  oi  France. 

What,  then,  do  the  rights  of  a  State  now  include  ?  Every 
right  or  power  of  a  Government  except : — 

The  right  of  secession  (^not  abrogated  in  terms,  but  admitted 
since  the  war  to  be  no  longer  claimable.  It  is  expressly 
negatived  in  the  recent  Constitutions  of  several  Southern 
States). 

Powers  which  the  Constitution  withholds  from  the  States 
(including  that  of  intercourse  with  foreign  governments). 

Powers  which  the  Constitution  expressly  confers  on  the 
Federal  Government. 

As  respects  some  powers  of  the  last  class,  however,  the  States 
may  act  concurrently  with,  or  in  default  of  action  by,  the  Federal 
Government.  It  is  only  from  contravention  of  its  action  that 
they  must  abstal...  And  where  contravention  is  alleged  to  exist, 
whether  legislative  or  executive,  it  is  by  a  court  of  law,  and,  in 
case  the  decision  is  in  the  first  instance  favourable  to  the  pre- 
tensions of  the  State,  ultimately  by  a  Federal  court,  that  the 
question  falls  to  be  decided.^ 

A  reference  to  the  preceding  list  of  what  each  St  ,te  may 
create  in  the  way  of  distinct  institutions  will  show  that  these 
rights  pra  itically  cover  nearly  all  the  ordinary  relations  of  citizens 
to  o:  le  ar  other  and  to  their  Government.^  An  American  may, 
through  a  iong  life,  never  be  reminded  of  the  Federal  Government, 
exce  ot  when  he  votes  at  presidential  and  congressional  elections, 

See  Chapter  XXII.  ante. 
'^  A  recent  American  writer  well  observes  that  nearly  all  the  great  questions 
which  have  agitated  England  during  the  last  sixty  years  would,  had  thiy  arisen 
in  America,  have  fallen  within  the  sphere  of  State  legislation.  —  Jameson, 
"Introduction  to  the  Constitutional  and  Political  History  of  the  States,"  in 
Johns  Uopkins  University  Studies. 
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lodges  a  complaint  against  the  post-office,  and  opens  his  trunks 
for  a  custom-house  officer  on  the  pier  at  New  York  when  he 
returns  from  a  tour  in  Europe.  His  direct  taxes  are  paid  to 
officials  acting  under  State  laws.  The  S^atc,  or  a  local  authority 
constituted  by  State  statutes,  registers  his  birth,  appoints  his 
guardian,  pays  for  his  schooling,  gives  'iim  a  share  in  the  estate 
of  his  father  deceased,  licenses  him  when  he  enters  a  trade  (if  it 
be  one  needing  a  licence),  marries  him,  divorces  him,  entertains 
civil  actions  against  him,  declares  him  a  bankrupt,  hangs  him  for 
murder.  The  police  that  guard  his  house,  the  local  boards  which 
look  after  the  poor,  control  highways,  impose  water  rates,  manage 
schools — all  these  derive  their  legal  powers  from  his  State  alone. 
Looking  at  this  immense  compass  of  State  functions,  Jefferson 
would  seem  to  have  been  not  far  wrong  when  he  said  that  the 
Federal  government  was  nothing  more  than  the  American  de- 
partment of  foreign  affairs.  But  although  the  National  govern- 
ment touches  the  direct  interests  of  the  citizen  less  than  does 
the  S  ate  government,  it  touches  his  sentiment  more.  Hence 
the  strength  of  his  attachment  to  the  former  and  his  interest  in 
it  must  not  be  measured  by  the  frequency  of  his  dealings  with  it. 
In  the  partitionment  of  governmental  functions  between  nation 
and  State,  the  State  gets  the  most  but  the  nation  the  highest,  so 
the  balance  between  the  two  is  preserved. 

Thus  every  American  citizen  lives  in  a  duality  of  which 
Europeans,  always  excepting  the  Swiss,  and  to  some  extent  the 
Germans,  have  no  experience.  He  lives  under  two  governments 
and  two  sets  of  laws ;  he  is  animated  by  two  patriotisttiS  and 
owes  two  allegiances.  That  these  should  both  be  strong  and 
rarely  be  in  conflict  is  must  fortunate.  It  is  the  result  of  skilful 
adjustment  and  long  habit,  of  the  fact  that  those  whose  votes 
control  the  two  se*:.s  of  governments  are  the  same  persons,  but 
above  all  of  that  harmony  of  each  set  of  institutions  with  the 
other  set,  a  harmony  due  to  the  identity  of  the  principles 
whereon  both  are  founded,  which  makes  each  appear  necessary 
to  the  stability  of  the  other,  the  States  to  the  nation  as  its  basis, 
the  National  Government  to  the  States  as  their  protector. 
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STATE  CONSTITUTIONS 

The  government  of  each  of  the  thirty-eignt  States  is  detoimined 
by  and  set  forth  in  its  Constitution,  a  comprehensive  funda- 
mental law,  or  rather  group  of  laws  included  in  one  instrument, 
which  has  been  directly  enacted  by  the  people  of  the  State,  and  is 
capable  of  being  repealed  or  altered,  not  by  their  representatives, 
but  by  themselves  alone.  As  the  Constitution  of  the  United 
States  stands  above  Congress  and  out  of  its  reach,  so  the  Con- 
stitution of  each  State  stands  above  the  legislature  of  that  State, 
cannot  be  varied  in  any  particular  by  Acts  of  the  State  legislature, 
and  involves  the  invalidity  of  any  statute  passed  by  the  legis- 
lature which  a  court  of  law  may  find  to  be  inconsistent  with  it. 

The  State  Constitutions  are  the  oldest  things  in  the  political  his- 
tory of  America,  for  they  are  the  continuations  and  representative? 
of  the  royal  colonial  charters,  whereby  the  earliest  English  settle- 
ments in  America  were  created,  and  under  which  their  several 
local  governments  were  established,  subject  to  the  authority  of 
the  English  Crown  and  ultimately  of  the  British  Parliament. 
But,  like  most  of  the  institutions  under  which  English-speaking 
peoples  now  live,  they  have  a  pedigree  which  goes  back  to  a 
time  anterior  to  the  discovery  of  America  itself.  It  begins  ^vith 
the  English  Trade  Guild  of  the  middle  ages,  itself  the  child  of 
still  more  ancient  corporations,  dating  back  to  the  days  of  im- 
perial Rome,  and  formed  under  her  irnperishable  law.  Charters 
were  granted  to  merchant  guilds  in  England  as  far  back  as  the 
days  of  King  Kdury  I.  Edward  IV.  gave  an  elaborate  one  to 
the  Merchant  Adventurers  i^ading  with  Flanders  in  1463.^  In 
it  we  may  air  lady  discern  the  arrangements  which  are  more  fully 
set  forth  in  two  later  charters  of  greater  historical  interest,  the 

^  See  upon  this  subject  an  interesting  article  by  Mr.  Brooks  Adams  in  the 
Atlantic  Monthly  magazine  for  November  ISSi. 


!• 


114 


THE  STATK  GOVKUNMKNTS 


I'AKT  II 


!  .re    I 


IM 


charter  of  Queen  Elizabeth  to  the  East  India  Company  in  1599, 
and  tlio  charter  of  Charles  I.  to  the  "Governor  and  Comjiany  of 
the  Mattachusetts  Bay  in  Newe-England  "  in  1628.  ]k)th  tlicse 
instruments  establish  and  incorporate  trading  companies,  with 
power  to  implead  and  be  impleaded,  to  use  a  common  seal,  to 
possess  and  acquire  lands  tenements  and  hereditaments,  with 
provisions  for  the  making  of  ordinances  for  the  welfare  of  the 
company.  The  Massachusetts  Charter  creates  a  frame  of  govern- 
ment consisting  of  a  governor,  deputy -governor,  and  eighteen 
assistants  (the  term  still  in  use  in  many  of  the  London  city 
guilds),  and  directs  them  to  hold  four  times  a  year  a  general 
meeting  of  the  company,  to  be  called  the  "  greate  and  generall 
Court,"  in  which  general  court  "  the  Governor  or  deputie 
Governor,  and  such  of  the  assistants  and  Freemen  of  the  Company 
as  shall  be  present,  shall  have  full  power  and  authority  to  choose 
other  persons  to  be  free  of  the  Company,  and  to  elect  and  con- 
stitute such  oflficers  as  they  shall  thinke  fitt  for  managing  the 
affaires  of  the  saide  Governor  and  Company,  and  to  make  Lawes 
and  Ordinances  foi  the  Good  and  Welfare  of  the  saide  Company, 
and  for  the  Government  and  Ordering  of  the  saide  Landes  and 
Plantasion,  and  the  People  inhabiting  and  to  inhabite  the  same, 
soe  as  such  Lawes  and  Ordinances  be  not  contrary  or  repugnant 
to  the  Lawes  and  Statuts  of  this  our  realme  of  England."  In 
1691,  the  charter  of  1628  having  been  declared  forfeited  in 
1684,  a  new  one  was  granted  by  King  William  and  Queen  Mary, 
and  this  instrument,  while  it  retains  much  of  the  language  and 
some  of  the  character  of  the  trade  guild  charter,  is  really  a 
political  frame  of  government  for  a  colony.  The  assistants 
receive  the  additional  title  of  councillors ;  their  number  is  raised 
to  twenty-eight ;  they  are  to  be  chosen  by  the  general  court,  and 
the  general  court  itself  is  to  consist,  together  >vith  the  governor 
and  assistants,  of  freeholders  elected  by  to^vns  or  places  within 
the  colony,  the  electors  being  persons  M'ith  a  forty  shilling  free- 
hold or  other  property  worth  £40.  The  governor  is  directed  to 
appoint  judges,  commissioners  of  oyer  and  terminer,  etc. ;  the 
general  court  receives  power  to  establish  judicatories  and  courts 
of  record,  to  pass  laws  (being  not  repugnant  to  the  laws  of 
England),  and  to  provide  for  all  necessary  civil  offices.  An 
appeal  from  the  courts  shall  always  be  to  the  King  in  his  privy 
council.  This  is  a  true  political  Constitution.^  Under  it  the 
^  The  oldest  truly  political  Coustitution  in  America  is  the  instrument  called  the 
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colony  wjis  {governed,  iiiicl  in  the  main  well  and  wisely  governed, 
till  1780.  Much  cf  it,  not  merely  its  terms,  such  as  the  name 
General  Court,  but  its  solid  framework,  was  transferred  bodily  to 
the  Massachusetts  Constitution  of  1780,  which  is  now  in  force, 
and  which  profoundly  influenced  the  Convention  that  prepared 
the  Federal  Constitution  in  1787.  Yet  the  charter  of  1G91  is 
nothing  but  an  extension  and  development  of  the  trading  charter 
of  1628,  in  which  there  already  appears,  as  there  had  appeared  in 
Edward  IV.'s  charter  of  1403,^  and  in  the  East  India  Company's 
charter  of  1599,  the  provision  that  the  power  of  law-giving, 
other^vise  unlimited,  should  be  restricted  by  the  terms  of  the 
charter  itself,  Avhich  required  that  every  law  for  the  colony 
should  be  agreeable  to  the  laws  of  England.  We  have  therefore 
in  the  three  charters  which  I  have  namcfl,  those  of  1463,  1599, 
and  1628,  as  well  as  in  that  of  1691,  the  essential  and  capital 
characteristic  of  a  rigid  or  supreme  Constitution — viz.  a  frame 
of  government  established  by  a  superior  authority,  creating  a 
subordinate  law-making  body,  which  can  do  everything  excejjt 
violate  the  terms  and  transcend  the  powers  of  the  instrument  to 
which  it  owiis  its  own  existence.  So  long  as  the  colony  remained 
under  the  British  Crown,  the  superior  authority,  which  could 
amend  or  remake  the  frame  of  government,  was  the  British 
Crown  or  Parliament.  When  the  connection  with  Britain  was 
severed,  that  authority  passed  over,  not  to  the  State  legislature, 
which  remained  limited,  as  it  always  had  been,  but  to  the  people 
of  the  now  independent  commonwealth,  whose  will  speaks 
tlu'ough  what  is  now  the  State  Constitution,  just  as  the  -will  of 
the  Crown  or  of  Parliament  had  spoken  through  the  charters  of 
1628  and  1691. 

1  have  taken  tiic  case  of  Massachusetts  as  the  best  example  of 
the  way  in  which  the  trading  Company  grows  into  a  colony,  and 
the  colony  into  a  State.  But  some  of  the  other  colonies  furnish 
illustrations  scarcely  less  apposite.  The  oldest  of  them  all,  the 
acorn  whence  the  oak   of 
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Fuii,]aineutal  Orders  of  Connecticut,  framed  by  the  inhabitants  of  Windsor, 
Hartford,  and  Wethersfield  in  1638,  memorable  year,  when  the  ecclesiastical 
revolt  of  Scotland  saved  the  liberties  of  England.  Connecticut  was  afterwards 
regularized  by  Charles  II. 's  cliarter  of  1662  to  "the  Governor  and  Company  of 
the  English  colony  of  Connecticut." 

'  The  charter  to  the  Flanders  Company  of  1463  forbids  the  making  of  any 
law  contrary  to  the  intent  of  the  charter,  and  provides  that  any  such  law  shall 
be  null. 
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s|)ruti<^,  tho  colony  of  Virj^iriiii,  Wiis,  by  tlio  second  charter,  of 
IGOl),  established  under  the  title  of  "  The  Treiisurer  and  Company 
of  Adventurers  and  Planters  of  the  City  of  London  for  the  tirst 
colony  in  Virginia."  ^ 

Within  the  period  of  ten  years,  under  the  last  of  the  Tudors 
and  the  first  of  tho  Stuarts,  two  trading  charters  Avere  issued  to 
two  Companies  ( )f  English  ad ventiu-ers.  One  of  these  charters  is 
the  root  of  English  title  to  the  East  and  the  other  to  the  West. 
One  of  these  Companies  has  grown  into  the  Empire  of  India ;  the 
other  into  the  United  States  of  North  America.  If  England  had 
done  nothing  else  in  history,  she  might  trust  for  her  fame  to  the 
work  which  these  charters  began.  And  the  foundations  of  both 
dominions  were  laid  in  the  age  which  was  adorned  by  the  greatest 
of  all  her  creative  minds,  and  gave  birth  to  the  men  who  set  on 
a  solid  basis  a  frame  of  representative  government  which  all  the 
free  nations  of  the  modern  world  have  copied. 

When,  in  1776,  the  thirteen  colonies  throw  off  their  allegiance 
to  King  George  III.,  and  declared  themselves  independent  States, 
the  colonial  charter  naturally  became  the  State  Constitution.'-^ 
In  most  cases  it  was  remodelled,  with  large  alterations,  by  tho 
revolting  colony.  But  in  three  States  it  was  maintained  un- 
changed, except,  of  course,  so  far  as  Crown  authority  was  con- 
cerned, viz.  in  Massachusetts  till  1780,  in  Connecticut  till  1818, 
and  in  Rhode  Island  till  1842.^     The  other  twenty-five  States 

^  Tlie  phrase  First  colony  distinguishes  what  afterwards  became  the  State  of 
Virginia  from  the  more  northerly  parts  of  Virginia,  afterwards  called  New  Eng- 
land. The  Second  colony  was  to  be  Plymouth,  one  of  the  two  settlements  which 
became  Massachusi  -.  i. 

'^  Even  in  declu.  .iig  herself  independent,  New  Jersey  clung  to  tlie  hope  that 
the  mother  country  would  return  to  wiser  counsels,  and  avert  the  departure  of  her 
children.  She  addeil  at  the  end  of  her  Constitution  of  2d  July  1776  the  following 
proviso — "Provided  always,  and  it  is  the  true  intent  and  meaning  of  this  Con- 
gress, that  if  a  reconciliation  between  Great  Britain  and  those  colonies  should 
take  place,  and  the  latter  be  taken  again  under  the  protection  and  government  of 
the  Crown  of  Britain,  this  cliarter  shall  be  null  and  voiil,  otherwise  remain  firm 
and  inviolable."  The  truth  is  that  the  colonists,  till  alienated  by  the  behaviour 
of  England,  had  far  more  kindly  feelings  towards  her  than  she  had  towards  them. 
To  them  she  was  the  old  home,  to  her  they  were  simply  customers.  Some  in- 
terestiug  illustrations  of  the  views  then  entertained  as  to  the  use  of  colonies  may 
be  found  in  the  famous  discussion  in  the  fourth  book  of  Adam  Smith's  Wealth  of 
Nations,  wliich  appeared  in  1776. 

3  Rhode  Island  simply  passed  a  statute  by  her  legislature  in  May  1776,  sub- 
stituting  allegiance  to  the  colony  for  allegiance  to  the  King.  Connecticut  passed 
the  following  statute  : — "  Be  it  enacted  by  the  Governor  and  Council  and  House 
of  Representatives,  in  general  court  assembled,  that  the  ancient  form  of  civil 
government  contained  in  the  charter  from  Charles  II.,  King  of  England,  and 
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admitted  to  the  Union  in  addition  to  the  oi  i^inal  tliirtorn,  liavo 
all  entered  it  as  organized  seif-governin^L;  cunmumities,  witli  their 
Constitutions  already  made  by  their  n-spective  peoples.  Kach 
Act  of  Congress  which  admits  a  new  State  admits  it  as  a  sub- 
sisting commonwealth,  recognizing  rather  than  atlecting  to  sanc- 
tion its  Constitution.  Congre.ss  m;iy  imi)oso  conditions  which 
the  State  Constitution  nuist  fulfil.  Hut  the  authority  of  the 
State  Constitutions  does  not  flow  from  Congress,  but  from  accept- 
ance by  the  citizens  of  the  States  for  which  they  are  made.  Of 
these  instruments,  therefore,  no  less  than  of  the  Constitutions  of 
the  thirteen  original  States,  we  may  say  that  although  suliseiiuent 
in  date  to  the  Federal  Constitution,  they  are,  so  far  as  each  State 
is  concerned,  de  jure  prior  to  it.  Their  authority  over  their  own 
citizens  is  nowise  derived  from  it.'  Xor  is  this  a  mere  j)ieco  of 
technical  law.  The  antiquity  of  the  older  States  as  sepai'atc 
commonwealths,  running  back  into  the  heroic  ages  of  tht;  first 
colonization  of  America  and  the  days  of  the  lievolutionary  War, 
is  a  potent  source  of  the  local  patriotism  of  their  inhabitants,  and 
gives  these  States  a  sense  of  historic  growth  and  indwelling  c(jr- 
porate  life  which  they  could  not  have  possessed  had  they  been 
the  mere  creatures  of  the  Federal  Government. 

The  State  Constitutions  of  America  well  deserve  to  be  com- 
pared with  those  of  the  self-governing  British  colonies.     But  one 

adopted  by  the  people  of  this  State,  shall  be  and  remain  the  civil  Constitution  of 
this  State,  under  the  sole  authority  of  tlie  people  thereof,  independent  of  any 
king  or  prince  whatever ;  and  that  this  repul)lic  is,  and  shall  for  ever  bo  and 
remain,  a  free,  sovereign,  and  independent  State,  by  the  name  of  tlie  State  of 
Connecticut."  (Three  paragraphs  follow  containing  a  short  "  Bill  of  lliirhts," 
and  securing  to  the  inhabitants  of  any  other  of  the  United  States  the  same  law 
and  justice  as  natives  of  the  State  enjoyed.)  This  is  all  that  Connecticut  thought 
necessary.  She  had  possessed,  as  did  llhodo  Island  also,  the  right  of  ajipointing 
iier  own  governor,  and  tlierefore  did  not  need  to  substitute  any  now  authority  for 
a  royal  governor. 

^  Of  course  in  practice  it  is  possible  for  Congress  to  influence  the  character  of 
a  State  Constitution,  because  a  State  whose  Constitution  contains  provisions  wliicli 
Congress  disapproves  may  be  refused  admission.  But  since  the  extinction  of 
slavery  and  completion  of  the  process  of  reconstruction,  occasions  for  the  exercise 
of  such  a  power  rarely  arise.  It  was  used  to  compel  the  seceding  States  to  modify 
their  Constitutions  so  as  to  get  rid  of  all  taint  of  slavery  before  their  senators  and 
representatives  were  readmitted  to  Congress  after  the  war.  Of  course  Congress  is 
not  bound  to  admit  a  community  desiring  to  be  recognized  as  a  State.  Utah  has 
been  kept  knocking  at  the  door  of  the  Union  for  many  years,  because  the  majority 
of  her  inhabitants  lie  uiuler  suspicion,  and  tbo  nation  wishes  to  retain  for  the 
purpose  of  preventing  polygamy  that  full  control  which  can  be  exercised  over  a 
Territory  but  not  over  a  State.  And  sometimes  a  dominant  party  postpones  the 
admission  of  a  State  likely  to  strengthen  by  its  Tote  the  opposite  party. 
VOL.  I  2  K 
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remarkable  flifference  must  ho  noted  here.  The  constitutions  of 
British  colonies  have  all  proceeded  from  the  Imperial  Parliament 
of  the  United  Kingdom,  which  retains  its  full  legal  power  of 
legislating  for  every  part  of  the  British  dominions.  In  many 
cases  a  colonial  constitution  provides  that  it  may  be  itself  altered 
by  the  colonial  legisln  cure,  of  course  with  the  assent  of  the 
Crown  ;  but  inasmuch  as  in  its  origin  it  is  a  statutory  constitu- 
tion, not  self-grown,  but  planted  as  a  shoot  by  the  Imperial 
Parliament  at  home,  Parliament  may  always  alter  or  abolish  it. 
Congress,  on  the  other  hand,  has  no  power  to  alter  a  State  con- 
stitution. And  whatever  power  )f  alteration  has  been  granted 
to  a  British  colony  is  exercisable  by  the  legislature  of  the 
colony,  not,  as  in  America,  by  the  citizens  at  large. 

The  original  Constitutions  of  the  States,  whether  of  the  old 
thirteen  or  of  the  newer  tw3nty-five,  have  been  in  nearly  every 
case  subsequently  recast,  in  some  instances  five,  six,  or  even 
seven  times,  as  well  as  amended  in  particular  points.  Thus  Con- 
stitutions of  all  dates  are  now  in  force  in  different  States,  from 
that  of  Massachusetts,  enacted  in  1780,  but  largely  amended 
since,  to  that  of  Florida  f>nacted  in  1880. 

Every  existing  Constitution  is  the  work  of  the  people,  not  of  the 
legislature  of  the  State.  The  Constitutions  of  the  revolutionary 
period  were  in  a  few  instances  enacted  by  the  State  legislature, 
acting  as  a  body  with  plenary  powers,  but  more  usually  by 
the  people  acting  through  a  Convention,  i.e.  a  body  especially 
chosen  by  the  voters  at  large  for  the  purpose,  and  invested  with 
full  powers,  not  only  of  drafting,  but  of  adopting  the  instrument 
of  government.^  But  since  1792,  when  Kentucky  framed  her 
Constitution,  tbs  invariable  practice  has  been  for  the  Convention, 
elected  by  the  voters,  to  submit,  in  accordance  Avith  the  pre- 
cedent set  by  Massachusetts  in  1780,  the  draft  Constitution 
framed  by  it  to  the  citizens  of  the  State  at  large,  who  vote  upon 

'  In  Rhode  Island  and  Connecticut,  as  already  stated,  the  legislature  continued 
the  colonial  Constitution  as  a  State  Constitution.  In  Sontli  Carolina  a  body  call- 
ing itself  the  "Provincial  Congress"  claimed  to  be  the  "General  Assembly,"  or 
legislature  of  the  colony,  and  as  such  enacted  tlie  Constitution.  In  the  other 
revolting  colonics,  except  Massachusetts,  Conventions  or  Con,£rresses  enacted  tlie 
Corstitution  on  behalf  of  the  pcojde,  not  submitting  it  to  tlic  voters  for  ratitic  i- 
tion.  In  Massachusetts  the  Convention  submitted  its  draft  to  the  voters  in  1780, 
and  the  voters  adopted  it,  a  previous  draft  submitted  by  the  legislature  in  \7'^ 
having  been  rejected.  In  no  State  vouM  the  idea  of  allowing  a  Convention  to 
enact  a  constitution  as  a  sovereign  body  be  now  entertained. — See  Judge  Janiu- 
son's  valuable  V)ook  The  Constitidional  ConverJion, 
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it  Yes  or  No.  They  usually  vote  on  it  as  a  whole,  and  adopt  or 
reject  it  en  bloc,  but  sometimes  provision  is  made  for  voting 
separately  on  some  particular  ])oint  or  points. 

The  people  of  a  State  retain  for  ever  in  their  hands,  alto- 
gether independent  of  the  National  government,  the  power  of 
altering  their  Constitution.  "When  a  new  Constitution  is  to  be 
])repared,  or  the  existing  one  amended,  the  initiative  usually 
comes  from  the  legislature,  which  (either  by  a  simple  majority, 
or  by  a  two-thirds  majority,  or  by  a  majority  in  two  successive 
legislatures,  as  the  Constitution  may  in  ea^h  instance  j)rovide) 
submits  the  matter  to  the  voters  in  one  ol  two  ways.  It  may 
either  propose  to  the  people  certain  specific  amendments,^  or  ir 
may  ask  the  people  to  decide  by  a  direct  popular  vote  on  the 
propriety  of  CMlling  a  constitutional  Convention  to  revise  the 
whole  existing  Constitution.  In  the  former  case  the  amenu- 
ments  suggested  by  the  legislature  are  directly  voted  on  by  the 
citizens  ;  in  the  latter  iie  legislature,  so  soon  as  the  citizens  have 
voted  for  the  holding  of  a  convention,  provides  for  the  election 
by  the  people  of  this  convention.  When  elected,  the  Conven- 
tion meets,  sets  to  work,  goes  through  the  old  Constitution,  and 
prepares  a  new  one,  which  is  then  presented  to  the  people  for 
ratification  or  rejection  at  the  polls.  Only  in  Lhe  little  State  of 
Delaware  is  the  function  of  amending  the  Constitution  still  left 
to  the  legislature  without  the  subsequent  ratification  of  a  popular 
vote,  subject,  however,  to  the  provision  that  changes  must  be 
passed  by  two  successive  legislatures,  and  must  have  l)een  put 
before  the  people  at  the  election  of  members  for  the  second. 
Some  States  provide  for  the  submission  to  the  people  at  fixed 
iiiiervals,  of  seven,  ten,  sixteen,  or  twenty  years,  of  the  propriety 
of  calling  a  convention  to  revise  the  Constitution,  so  as  to  secure 
that  the  attention  of  the  people  shall  be  drawn  to  the  question 
whether  their  scheme  of  government  ought  or  ought  not  to  be 
changed.  Be  it  observed,  however,  that  whoreas  the  Federal 
Constitution  can  be  amended  only  by  a  vote  of  three-fourths  of 
the  States,  a  Constitution  can  in  nearly  every  State  be  changed 
by  a  bare  majority  of  th*'  citizens  voting  at  the  polls.^     Hence 

I  In  Kentucky  and  New  Hani)>s!iin'  the  legislature  has  no  power  to  propose 
amendments.  In  some  States  it  can  uo  so  only  alter  stated  intervals,  e.g.  ol'  live 
years. 

'^  Sometimes,  however,  an  absolute  majority  of  all  the  qualified  voters  is 
reqtiired.  In  Rhode  Island  (where  the  voting  is  in  town  and  ward  meetings)  a 
three-fifths  majority  is  needed,  and  in  South  Carolina  the  ratification  of  the  next 
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WO  miiy  cx])cct,  iind  shall  fiiid,  thiit  thoso  instnuiKMita  aro  altevcd 
inor(3  fro(iuoiitly  und  miitorially  than  tlio  Fodoral  Coiistitutioii  has 
been. 

A  Sfato  Cotistitution  is  not  oidy  iti(h'|)(Mideiit,  of  tlio  central 
national  govornniont  (save  in  certain  points  already  specified),  it 
is  also  the  fundamental  organic  ia,w  of  the  State  itself.  The 
Stat(»  (>xists  as  a  coniinonwealth  by  virtue  of  its  C'onstitution,  and 
all  State  authorities,  h'j^islative,  (>,\'ecutiv(»,  and  judicial,  are.  the 
cnvitures  of,  and  subj(;et  to,  the  State  Constitution.'  .lust  as 
the  President  and  Conj:;ress  are  placed  beneath  the  Federal  Con- 
stitution, so  the  Governor  and  Houses  of  a  State  are  subj(>ct  to 
its  Constitution,  and  any  act  of  theirs  done  either  in  contraven- 
tion of  its  {irovisions,  or  in  excess  of  tlu^  powers  it  confers  on 
them,  is  absolutely  void.  All  that  has  b(>en  said  in  precedinij; 
chapters  rei^ardiuij;  the  functions  of  the  courts  of  law  Avhero  an 
Act  of  ('ons'ress  is  allei^ed  to  bo  inconsistent  with  the  l-'ederal 
Constitution,  applies  equally  where  a  statute  ]>assed  by  a.  State 
legislature  is  alleged  to  trans<j:;ross  the  Constitution  of  tli(^  State, 
and  of  course  such  validity  may  be  contested  in  any  court, 
whether  a  State  court  or  a.  lAnleral  court,  because  the  question  is 
an  ordinary  question  of  law,  and  is  to  be  solved  by  determininij; 
whether  or  no  a  law  of  inferior  authority  is  inconsistent  with  a 
la.w  of  su])erior  authority.  Whenever  in  any  legal  proceeding 
before  any  tribunal,  either  party  relii>s  on  a  Statt;  statut(\  and 
tlu'!  other  party  alleges  that  this  statute  is  ullra  ritrs  of  the  State 

Blectctl  losislnturp  by  .'i  two-thinls  iiiajnrity  in  cacli  llnusi-  is  necessary.  Tn  Kon- 
tiioky  iuul  Delaware  the  iMoposil  to  call  a  coiiventiou  nuist  l)«  approved  by  a 
majority  of  all  the  voters.  Delaware  havin<j;  diiriiiij;  several  years  tailed  in  the 
attenipt  to  amend  lior  Constitution  (of  IS.'U)  by  the  lc,i,'islature,  tell  back,  in 
1S87.  on  the  ]>roiiosal  to  hold  a  eoiisiilutional  convention,  init  rould  not  secure  a 
sulliciently  hujjp  vote. 

^  Some  details  as  to  the  provisions  of  State  Constitutions,  and  observations  o.i 
a  few  of  them,  may  be  fo\tnd  in  the  followin.Lj  works; — Stin\sou's  AiiirriciDi 
Sfnfute  Lnir,  Hitchcock's  Amcrii'iin  Sfcifr  ('ousiilutiovs  (in  Messrs.  I'utnam'.s 
"  Cseful  Questions  of  the  Day"  Series)  ;  Davis's  "American  Constitutions,"  in 
Johns  Hopkins  University  Stitdks  ;  and  the  article  "  Stales  "  in  tiie  American 
{\i/dopmtia  of  Political  Science.  Of  course  the  great  authority  jh  the  collection 
of  the  State  Constitutions,  endu'acinp;  all  that  liave  been  duly  enacted  since  177(), 
in  the  two  tluck  (]uartn  volumes  entitled  Fedentl  (ind  Stale  Constitutions,  ]mh' 
lished  under  the  aulhoiity  of  Conu'ress  by  Hen.  IVrley  l'o(U-e,  2  vols.,  \Vashiii,i,'tnii, 
1878.  It  is  nuK'h  to  be  wished  than  an  annual  or  biennial  supi)lement  to  Poore's 
collection  should  be  ollicially  )uiblished,  contaiuiu;.:  all  the  new  constitutions  and 
constitutional  amendments.  At  ju-esent  it  is  very  didieult,  especially  for  a  resi- 
dent in  Kurojie,  to  ascertain  exactly  how  the  constitntion  of  each  State  stands; 
ind  I  ask  imlulgence  lor  any  errors  iuto  which  I  may,  owing  to  this  dilhculty,  have 
fallea. 
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Ie<;isl;itni(',  and  tliercforo  void,  tho  tribunal  must  determine  the 
»ju(!sti()n  just  as  it  wouhl  dctcnnijio  whether  a  bye-law  made  by  a 
municipal  council  or  a  I'ailway  company  was  in  <!xcess  of  the  hiw- 
n?akinj^  power  which  the  municipality  or  the  company  had 
received  from  the  higher  authority  which  incorj)orated  it  and 
,L;;ave  it  such  l(\!i;islativo  power  as  it  possesses.  Ihit  although 
Federal  courts  ai'e  fully  coni])etent  to  entertain  a  question  arising 
on  the  construction  of  a  State  Constitution,  their  practice  is  to 
fol'ow  tho  })recedents  set  by  any  decision  of  a  court  of  the  State 
in  (jiujstion,  just  as  they  would  follow  tho  decision  of  an  English 
court  in  determinijig  a  point  of  piirely  English  law.  They  hold 
not  only  thsit  esich  State  must  be  assumed  to  know  its  own  law 
better  than  a  stranger  can,  but  also  that  the  supreme  court  of  a 
Stat(5  is  the  authorized  exi)onent  of  the  mind  of  tha  people  who 

cted  its  Constitution. 

A  State  Cojistitution  is  really  nothing  but  a  law  made  directly 
hy  the  })eopl(!  voting  at  the  polls  upon  a  draft  submitted  to  them. 
The  ])eoj)le  of  a  State  when  they  so  vote  act  as  a  primary  an<l 
constituent  assemltly,  just  as  if  they  were  all  summoned  to  meet 
in  one  j)lace  like  the  folkmoots  of  our  Teutonic  forefathers.  It 
is  only  their  Tuunbers  that  prevent  them  from  so  meeting  in  one 
place,  and  oblige  th(>  voto  to  be  taken  at  a  variety  of  polling 
places,  ilcnce  the  enactment  of  a  Constitution  is  an  exercise  of 
direct  popular  sovei'eignty  to  which  Ave  find  few  parallels  in 
modern  Euroj)e,  though  it  was  familiar  enough  to  the  republics 
of  iuitiiiuity,  and  has  lasted  till  now  in  some  of  the  cantons  of 
Switzerland.^ 

The  importance  of  this  character  of  a  State  Constitution  as  a 
j)opularly  enacted  law,  overriding  every  minor  State  law,  becomes 
all  tho  greater  when  the  contents  of  these  Constitutions  are 
I'xamined.  "uropeans  conceive  of  a  cotistitution  as  an  instru- 
uieiit,  usualls  a  short  instrument,  which  creates  a  frame  of 
government,  defines  its  (le))aitment.s  and  powers,  and  declares  the 
"primordial  rights"  of  the  subject  or  citizen  as  against  the 
rulers.  An  American  State  Constitution  does  this,  but  docs 
More  ;  and  in  most  cases,  infinitely  more.  It  deals  with  a  variety 
of  topics  which  in  Europe  wouhl  be  left  to  the  ordinary  action 

^  Set!  the  iulfivstiiig  ri'iiiaiks  ou  tlie  Swiss  Liindesgciiieimlii  in  Mr.  Freeninii's 
(JompnnUiir  I'oiUica.  Nowadays,  however,  tlie  Laiidesgeiueinde  (wliich  survive 
milv  ill  I'ri,  rfnt.Twaldeii.  'Marus,  and  Ajipenz;'!!)  do  not  act  as  constituent  or 
conslitiiliou-euaetujg  bodies,  iliuugli  tliey  still  directly  legislate. 


jr 


1^  :!  k 


I 


f 


^••*> 


422 


THE  STATE  GOVERNMENTS 


PAKT  II 


of  the  lef:;islaturc,  or  of  administrative  authorities ;  and  it  pur- 
sues these  topics  into  a  minute  detail  hardly  to  be  looked  for  in 
a  fundamental  instrument.  Some  of  these  details  will  be  men- 
tioned presently.  Meantime  I  will  sketch  in  outline  the  frame 
and  contents  of  the  more  recent  constitutions,  reserving  for  next 
chapter  remarks  on  the  differences  of  type  between  those  of  the 
older  and  those  of  the  newer  States. 

A  normal  Constitution  consists  of  five  parts : — 

I.  The  definition  of  the  boundaries  of  the  State.  (This  does 
not  occur  in  the  case  of  the  older  States.) 

II.  The  so-called  Bill  of  Rights — an  enumeration  (whereof 
more  anon)  of  the  citizens'  primordial  rights  to  liberty  of  person 
and  security  of  property.  This  usually  stands  at  the  beginning 
of  the  Constitution,  but  occasionally  at  the  end. 

III.  The  frame  of  gov  rnment — i.e.  the  names  functions  and 
powers  of  the  executive  officers,  the  legislative  bodies,  and  the 
courts  of  justice.     This  occupies  several  articles. 

IV.  Miscellaneous  provisions  relating  to  administration  and 
law,  including  articles  treating  of  schools,  of  the  militia,  of  tax- 
ation and  reveiuie,  of  the  public  debts,  of  local  government,  of 
State  prisons  and  hospitals,  of  agiiculture,  of  labour,  of  impeach- 
ment, and  of  the  method  of  amending  the  Constitution,  besides 
other  matters,  to  be  mentioned  presently,  still  less  political  in 
their  character.  The  order  in  which  these  occur  differs  in 
different  instruments,  and  there  are  some  in  which  some  of  the 
above  topics  are  not  mentioned  at  all.  The  more  recent  Con- 
stitutions and  those  of  the  newer  States  are  much  fuller  on  these 
points. 

V.  The  Schedule,  which  contains  provisions  relating  to  the 
method  of  submitting  the  Constitution  to  the  vote  of  the  peof)le, 
and  arrangements  for  the  transition  from  the  previous  Constitu- 
tion to  the  new  one  which  is  to  be  enacted  by  that  vote.  Being 
of  a  temporary  nature,  the  schedule  is  not  strictly  a  part  of  the 
Constitution. 

The  Bill  of  Rights  is  historically  the  most  interesting  jiart 
of  these  Constitutions,  for  it  is  the  legitimate  child  and 
representative  of  Magna  Charta,  and  of  those  other  declarations 
and  enactments,  down  to  the  Bill  of  Rights  of  the  Act  of 
1  William  and  Mary,  session  2,  by  which  the  liberties  of 
Englishmen  have  been  secured.  Most  of  the  thirteen  colonies 
when  they  asserted  their  independence  and  framed  their  Con- 
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stitutions  inserted  a  declunition  of  the  fundamental  rights  of  the 
people,  and  the  example  then  set  has  been  followed  by  the  newer 
States,  and,  indeed,  by  the  States  generally  in  their  most  recent 
Constitutions.  Considering  that  all  danger  from  the  exercise  of 
despotic  power  upon  the  people  of  tho  States  by  tho  executive 
has  long  since  vanished,  their  executive  authorities  being  the 
creatures  of  i)oi)ular  vote  and  nowadays  rather  too  weak  than  too 
strong,  it  may  excite  surprise  that  these  assertions  of  the  rights 
and  immunities  of  tho  individual  citizen  as  against  the  govern- 
ment should  continue  to  be  repeated  in  the  instruments  of  to- 
day. A  reason  may  be  found  in  the  remarkable  constitutional 
conservatism  of  the  Americans,  and  in  their  fondness  for  the 
enunciation  of  the  general  maxims  of  political  freedom.  But  it 
is  also  argued  that  these  declarations  of  principle  have  a  practical 
value,  as  asserting  the  rights  of  individuals  and  of  minorities 
against  arbitrary  conduct  by  a  majority  in  the  legislature,  which 
might,  in  the  absence  of  such  provisions,  be  tempted  at  moments 
of  excitement  to  suspend  the  ordinary  law  and  arm  the  magis- 
trates with  excessive  powers.  They  are  therefore,  it  is  held,  still 
safeguards  against  tyranny ;  and  they  serve  the  pur})ose  of 
solemnly  reminding  a  State  legislature  and  its  officers  of  those 
fundamental  principles  which  they  ought  never  to  overstep.^ 
Although  such  provisions  certainly  do  restrain  a  State  legislature 
in  ways  which  the  British  Parliament  would  find  inconvenient, 
few  complaints  of  practical  evils  thence  arising  are  heard. 

A  general  notion  of  these  Bills  of  Rights  may  be  gathered 
from  tho  Constitution  of  the  State  of  California  (1879),  printed 
"n  the  Ai)pendix  to  this  volume.  I  may  mention,  in  addition,  a 
*ew  curious  provisions  which  occur  in  some  of  them. 

All  provide  for  full  freedom  of  religious  opinion  and  worship, 
and  for  the  equality  before  the  law  of  all  religious  denominations 
and  thoir  members ;  and  many  forbid  the  establishment  of  any 
particular  church  or  sect,  and  declare  that  no  public  money 
ought  to  be  applied  in  aid  of  any  religious  body  or  sectarian  in- 
stitution. But  Delaware  holds  it  to  be  "  the  duty  of  all  men 
frequently  to  assemble  for  public  worship ; "  and  Vermont  adds 
that  "  every  sect  or  denomination  of  Christians  ought  to  observe 
the  Sabbath  or  Lord's  Day."  And  thirteen  States  declare  that 
tho  provisions  for  freedom  of  conscience  are  not  to  be  taken  to 

^  The  iiiHuence  of  the  Declaration  of  Independeuco  ol  1776  is  of  course  per- 
ceptible in  tliein  all. 
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excuse  acts  of  licentiousness,  or  justify  pnictices  inconsistent  with 
the  peace  and  safety  of  the  State.' 

]jOuisiana  (Constitution  of  liS79)  declares  that  "all  t!;overn- 
nient  of  riij;ht  originates  Avith  the  jjcople,  is  founded  on  their  will 
alone,  and  is  instituted  solely  for  the  good  of  the  whole,  deriving 
its  just  powers  from  the  consent  of  the  governed.  Its  only 
legitimate  end  is  to  protect  the  citizen  in  the  enjoyment  of  life, 
liberty,  and  ])roperty.  AVhen  it  assumes  other  functions,  it  is 
usurpation  and  ojjpression." 

Twenty-six  States  declare  that  "all  men  have  a  natural,  in- 
herent, and  inalienable  right  to  enjoy  and  defend  life  and  liberty;" 
and  all  of  these,  excci)t  the  melancholy  Missouri,  add,  the  "  natural 
right  to  pursue  happiness." 

Eighteen  declare  that  all  men  have  "a  natui'al  right  to  acquire, 
possess,  and  protect  ])roperty." 

Mississippi  (Constitution  of  1868)  provides  that  "the  right  of 
all  citizens  to  travel  u])on  jniblic  conveyances  shall  not  be  in- 
fringed upon  nor  in  any  manner  abridged."  A  similar  provision 
occurs  in  the  Constitution  of  Louisiami  of  18G8.- 

Kentucky  (Constitution  of  1850,  which  is  still  in  force)  lays 
down  "that  absolute  arbitrary  ])ower  over  the  lives,  liberty,  and 
[)ropcrty  of  freemen  exists  nowhere  in  a  republic,  not  even  in  the 
largest  majority.  The  right  of  property  is  before  and  higher 
than  any  constitutional  sanction ;  and  the  right  of  the  owner  of 
a  slave  to  such  slave  and  its  increase  is  the  same  and  as  inviolable 
jis  the  right  of  the  owner  of  any  property  whatever.^  All  power 
is  inherent  in  the  people,  and  all  free  governments  are  founded 
on  their  authority,  and  instituted  for  their  peace,  safety,  happi- 
ness, and  security,  and  the  protection  of  i)ropcrty." 

All  in  one  form  or  another  secure  the  freedom  of  writing  and 
speakuig  opinions ,  and  some  add  that  the  truth  of  a  libel  may 
be  given  in  evidence. 

Nearly  all  secure  the  freedom  of  public  meeting  and  petition. 
Considering  that  these  are  the  last  rights  likely  to  be  infringed 

'  lu  Arkansas,  Maryland,  Mississippi,  North  Carolina,  South  Carolina,  and 
Texas,  a  man  is  declared  ineligible  for  ollice  if  ho  denies  the  existence  of  (jod  ; 
in  I'eniisylvauia  and  Tennessee  ho  is  ineligible  if  he  does  not  believe  in  C'ri)d,  and 
in  the  existence  of  future  rewards  and  punishments.  In  Arkansas  and  Maryland 
such  a  person  is  also  incompetent  as  a  witness  or  juror. 

^  These  provisijus  were  inserted  shortly  after  the  Civil  War  in  order  to  pro- 
tect the  negroes. 

'  This  jiroposition  Las  of  course  been  annulled,  in  effect,  by  the  latest  amend 
meuts  (xiii.  xiv.  xv.)  to  the  Federal  Constitution. 
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by  a  Stiitc  fjjovorninoiit,  it  is  odd  to  find  I'loiida  in  licr  Constitu- 
tion of  188G  providiii};  that  "the  people  shall  have  tht^  right  to 
assemble  together  to  consult  for  the  common  good,  to  instruct 
their  representatives,  and  to  j)etition  the  legislature  for  redress 
of  grievances." 

Many  ])rovido  that  no  ex  post  facto  law,  nor  law  im])airing  the 
obligation  of  a  contract,  shall  be  passed  by  the  State  legislature  ; 
and  that  private  property  shall  not  be  taken  by  the  State  without 
just  compensation. 

Many  forbid  the  creation  of  any  title  of  nobility. 

Many  declare  that  the  right  of  citizens  to  bear  arms  shall 
never  be  denied,  a  provision  which  might  be  expected  to  prove 
inconvenient  where  it  was  desired  to  check  the  habit  of  carrying 
revolvers.  Tennessee  therefore  (Constitution  of  1870)  ])rudently 
adds  that  "  the  legislature  shall  have  {)ower  to  regulate  the  wear- 
ing of  arms,  with  a  view  to  prevent  crime."  So  also  Texas,  where 
such  a  provision  is  certainly  not  superfluous.  And  five  others  ^ 
allow  the  legislature  to  forbid  the  carrying  of  concealed  weapons. 

Some  declare  that  the  estates  of  suicides  shall  descend  in  the 
ordinary  course  of  law. 

Most  provide  that  conviction  for  treason  shall  not  work  corrup- 
tion of  blood  nor  forfeiture  of  estate. 

Seven  forbid  white  and  coloured  children  to  be  taught  in  the 
same  public  schools. 

Many  declare  the  right  of  trial  by  jury  to  be  inviolate,  even 
while  permitting  the  parties  to  waive  it. 

Some  forbid  imprisonment  for  debt,  except  in  case  of  fraud, 
and  secure  the  acceptance  of  reasonable  bail,  except  for  the 
gravest  charges. 

Several  declare  that  '*  perpetuities  and  monopolies  arc  contrary 
to  the  genius  of  a  free  State,  and  ought  not  to  be  allowed." 

Some  declare  that  aliens  or  foreigners  shall  have  the  same 
rights  of  holding  property  as  citizens. 

Many  forbid  the  granting  of  any  hereditary  honours,  privileges, 
or  emoluments. 

North  Carolina  declares  that  "  as  political  rights  and  jjrivileges 
are  not  dependent  upon  or  modified  by  projjerty,  therefore  no 
property  qualification  ought  to  affect  the  right  to  vote  or  hold 

^  North  Carolina,  Kentucky,  Missouri,  Louisiana,  and  Colorado,  all  States  in 
wliicli  daily  experience  shows  that  the  action  of  the  leyislature  has  not  proved 
suucessl'ul. 
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office  ;"  and  also,  "  secret  political  societies  are  dangerous  to  the 
liberties  of  a  free  people,  and  should  not  be  tolerated." 

Massachusetts  sets  forth,  as  befits  a  Puritan  State,  high  moral 
views  :  **  A  frequent  recurrence  to  the  fundamental  principles  of 
the  Constitution,  and  a  constant  adherence  to  those  of  piety, 
justice,  moderation,  temperance,  industry,  and  frugality,  are 
absolutely  necessary  to  preserve  the  advantages  of  liberty  and  to 
maintain  a  free  government.  The  people  ought  consequently  to 
have  a  j)articular  attention  to  all  those  principles  in  the  choice  of 
their  oflicers  and  representatives,  and  they  have  a  right  to  require 
of  their  law- givers  and  magistrates  an  exact  and  constant 
observance  of  them." 

New  York  (Constitution  of  1846)  provides  :  "  All  lands  within 
this  State  are  declared  to  be  allodial,  so  that,  subject  only  to  the 
liability  to  escheat,  the  entire  and  absolute  property  is  vested  in 
the  owners,  according  to  the  nature  of  their  respective  estates." 

Maryland  (Constitution  of  1867)  declares  that  "a  long  con- 
tinuance in  the  executive  departments  of  power  or  trust  is 
dangerous  to  liberty ;  a  rotation,  therefore,  in  those  departments 
is  one  of  the  best  securities  of  permanent  freedom."  She  also 
pronounces  all  gifts  for  any  religious  purpose  (except  of  a  piece 
of  land  not  exceeding  five  acres  for  a  place  of  worship,  parsonage, 
or  burying-ground)  to  be  void  unless  sanctioned  by  the  legislature. 

These  instances,  a  few  out  of  many,  may  suffice  to  show  how 
remote  from  the  common  idea  of  a  Bill  of  Rights,  are  some  of 
the  enactments  which  find  a  place  under  that  heading.  The 
constitution  makers  seem  to  have  inserted  here  such  doctrines  or 
legal  reforms  as  seemed  to  them  matters  of  high  import  or  of 
wide  a})plication,  especially  when  they  could  find  no  suitable 
place  for  them  elsewhere  in  the  instrument. 

Of  the  articles  of  each  State  Constitution  which  contain  the 
frame  of  State  government  it  will  be  more  convenient  to  speak  in 
the  chapters  which  describe  the  mechanism  and  character  of  the 
governments  and  administrative  systems  of  the  several  States.  I 
pass  on  therefore  to  what  have  been  classed  as  the  Miscellaneous 
Provisions.  These  are  of  great  interest  as  revealing  the  spirit 
and  tendencies  of  popular  government  in  America,  the  economic 
and  social  condition  of  the  country,  the  mischiefs  that  have  arisen, 
the  remedies  applied  to  these  mischiefs,  the  ideas  and  beliefs  of 
the  people  in  matters  of  legislation. 

Among  such  provisions  we  find  a  great  deal  of  matter  which  is 
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in  no  distinctive  sense  constitutional  law,  but  general  law,  e.g.  ad- 
ministrative law,  the  law  of  judicial  procedure,  the  ordinary  private 
law  of  family,  iidieritance,  contract,  and  so  forth  ;  matter  therefore 
which  seems  out  of  place  in  a  constitution  because  tit  to  bo  tlealt 
with  in  ordinary  statutes.  We  find  minute  provisions  rej^'arding 
the  management  and  liabilities  of  banking  coinj)anies,  of  railways, 
or  of  corporations  generally ;  regulations  as  to  the  salaries  of 
officials,  the  quorum  of  courts  sitting  in  banco,  the  length  of  time 
for  appealing,  the  method  of  changing  the  venue,  the  publication 
of  judicial  reports  ;  detailed  arrangements  for  school  l)oards  and 
school  taxation  (with  rules  regarding  the  separation  of  white  and 
black  children  in  schools),  for  a  department  of  agriculture,  a 
canal  board,  or  a  labour  bureau ;  we  find  a  prohibition  of  lotteries, 
of  bribery,  of  the  granting  of  liquor  licences,  of  usurious  interest 
on  money,  an  abolition  of  the  distinction  between  sealed  and 
unsealed  instruments,  a  declaration  of  the  extent  of  a  mechanic's 
lien  for  work  done.  We  even  find  the  method  prescril)ed  in 
which  stationery  and  coals  for  the  use  of  the  legislature  shall  be 
contracted  for,  and  provisions  for  fixing  the  rates  which  may  be 
charged  for  the  storage  of  corn  in  warehouses.  The  framers  of 
these  more  recent  constitutions  have  in  fact  neither  wished  nor 
cared  to  draw  a  line  of  distinction  between  what  is  proper  for  a 
constitution  and  what  ought  to  bo  left  to  be  dealt  Avith  by  the 
State  legislature.  And,  in  the  case  of  three-fourths  at  least  of 
the  States,  no  such  distinction  now,  in  fact,  exists. 

How  is  this  confusion  to  be  exj)lained  ?  Four  reasons  may 
be  suggested. 

The  Americans,  like  the  English,  have  no  love  for  scientific 
arrangement.  Although  the  Constitutions  have  been  drafted  by 
lawyers,  and  sometimes  by  the  best  lawyers  of  each  State,  logical 
classification  and  discrimination  have  not  been  sought  after. 

The  people  found  the  enactment  of  a  now  Constitution  a  con- 
venient opportunity  for  enunciating  doctrines  they  valued  and 
carrying  through  reforms  they  desired.  It  was  a  simpler  and 
quicker  method  than  waiting  for  legislative  action,  so,  when  there 
was  a  popular  demand  for  the  establishment  of  an  institution,  or 
for  some  legal  change,  this  was  shovelled  into  the  new  Constitu- 
tion and  enacted  accordingly. 

The  peoples  of  the  States  have  come  to  distrust  their  respective 
legislatures.  Hence  they  desire  not  only  to  do  a  thing  forthwith 
and  in  their  own  way  rather  than  leave  it  to  the  chance  of  legisla- 
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tivo  :»ctioii,  hut  to  narrow  as  far  as  they  conveniently  can  (and 
sonietinios  farther)  the  sphere  of  the  let^islature. 

There  is  an  unniistakahU)  wish  in  the  minds  of  tlic  people  to 
act  (lir(!ctly  rather  than  tlirouj^h  their  rcprcsontativcs  in  le;;isla- 
tion.  This  sentiment  is  characteristic  of  democracies  everywhere. 
The  same  conscious  relish  for  power  which  leads  some  democracies 
to  make  their  representatives  mere  delegates,  iinds  a  further 
development  in  passing  by  the  representatives,  and  setting  the 
peoi)le  itself  to  m;ikc  and  repeal  laws. 

Those  who  have  read  the  cha])ters  describing  the  growth  and 
exi>ansion  of  the  Federal  Constitution,  Avill  naturally  ask  how  far 
till'  remarks  there  made  a])})ly  to  the  Constitutions  of  the  several 
States. 

These  instruments  have  less  capacity  for  development, 
whether  by  interpretation  or  by  usage,  than  the  Constitution  of 
the  United  States :  firstly,  because  they  are  more  easily,  and 
therefore  more  frequently,  amended  or  recast;  secondly,  because 
they  are  far  longer,  and  go  into  nuich  more  miiiuic  detail.  The 
Federal  Constitution  is  so  brief  and  general  that  custom  must  fill 
u])  what  it  has  left  luitouched.  and  judicial  construction  evolve 
the  application  of  it  terms  to  cases  they  do  not  expressly  deal 
with.  But  the  later  State  Constitutions  are  so  full  and  precise 
that  they  need  little  in  the  way  of  exp;'nsive  construction,  and 
leave  comjiaratively  little  room  for  the  action  of  custom. 

The  rules  of  inter})retation  are  in  tlu'  main  the  same  as  those 
applied  to  the  Federal  Constitution.  One  im})urtant  diflerence 
nuist,  however,  be  noted,  springing  fruin  the  diHerent  character 
of  the  two  governments.  The  National  Government  is  an  artificial 
creation,  with  no  powers  except  those  conferred  by  the  instrument 
which  created  it.  A  State  Government  is  a  natural  growth, 
which  jnima  facie  possesses  all  the  i)owers  incident  to  any  govern- 
ment whatever.  Hence,  if  the  question  arises  whether  a  State 
legislature  can  pass  a  law  on  a  given  subject,  the  ])rcsumption  is 
that  it  can  do  so  :  and  positive  grounds  must  bo  adduced  to  prove 
that  it  cannot.  It  may  be  restrained  by  some  inhibition  either 
in  the  Federal  Constitution,  or  in  the  Constitution  of  its  own 
State.  But  such  inhibition  nuist  be  atlirmatively  sho-wn  to  have 
been  imjioscd,  or,  to  put  the  same  point  in  other  words,  a  State 


Constitution  is  held  to  be,  not  a  document  conferring  defined  and 
specified  powers  on  the  Icgislatiu'c,  but  one  regulating  and  limit- 
ing that   general  authority  which   the   representatives   of   the 
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people  enjtiy  ipso  jure  by  their  organization  into  a  legislative 
l)ody. 

"It  has  never  been  questioned  that  the  American  legisKitnro.s 
have  tho  same  unliniiteil  power  in  regard  to  legislation  which 
resides  in  the  Bi'itish  I'arlianient,  except  where  they  are  restrained 
l)y  written  Constitutions.  That  must  bo  conceded  to  be  a 
fiuidamental  principle  in  the  political  organization  of  the 
American  States.  Wo  cannot  well  comprehend  how,  upon 
principle,  it  could  bo  ctherwise.  The  people  must,  of  coui'se, 
possess  ;dl  legislative  power  oiiginally.  Tiiey  have  committed 
this  in  the  most  general  and  utdimitod  manner  to  the  several 
State  legislatures,  saving  only  such  restrictions  as  are  imposed 
by  the  Constitution  of  the  United  States  or  of  the  particular 
State  in  question."' 

"  The  peo[)le,  in  framing  the  Constitution,  committed  to  the 
legislature  the  whole  law-making  powers  of  the  State  which  they 
did  not  expressly  or  im])Iiedly  withhold.  I'hriary  ])ower  in 
tho  legislature,  for  all  purposes  of  civil  government,  is  the 
rule.  A  prohibition  to  exercise  a  paiticular  power  is  an  ex- 
ception.  - 

It  must  not,  however,  be  supposed  from  these  dicta  that  even 
if  the  States  were  independent  ( ommonwealths,  the  Federal 
Government  having  disappeared,  their  legislatin-es  Avould  enjoy 
anything  approaching  the  omnipotence  of  the  British  I'arliament, 
"whose  power  and  jurisdiction  is,"  says  Sir  Edward  C(»kc,  "so 
transcendent  and  a])solute  that  it  cannot  be  confined,  eithei'  for 
persons  or  causes,  within  any  bounds."  "All  mischiefs  and 
grievances,"  adds  Blackstone,  "operations  and  remedies  that 
transcend  the  ordinary  course  of  the  laws  are  within  the  reach 
of  this  extraordinary  tribunal."  Parliament  being  absolutely 
sovereign,  can  command,  or  extinguish  and  swallow  up  the 
executive  and  the  judiciary,  approjn-iating  to  itself  their  functions. 
But  in  America,  a  legislature  is  a  legislature  and  nothing  more. 
The  same  instrument  which  creates  it  creates  also  the  executive 
governor  and  tho  judges.  They  hold  by  a  title  as  good  as  its 
own.  If  the  legislature  should  pass  a  law  depri\  ing  the  governor 
of  an  exr  utive  function  confeired  by  the  Constitution,  that  law 
would  bo  \oid.    If  the  legislature  attem])ted  to  interfere  with  tho 

^  Redfield,  C. -J.,  in  27  Vermont  Reports,  p.  142,  quoted  by  Coolej',  Ciynatit. 
Limit.,  p.  108. 

-  Denio,  C.-J.,  in  15  N.  Y.  Reports,  p.  543,  quoted  by  Cooley,  ibid.  p.  107, 
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jurisdiction  of  the  courts,  their  action  would  bo  even  more 
palpably  illegal  and  iiictlectual.^ 

The  executive  and  legislative  departments  of  a  State  govern- 
ment have  of  course  the  right  and  duty  of  acting  in  the  first 
instance  on  their  view  of  the  meaning  of  the  Constitution. 
But  the  ultimate  expounder  of  that  meaning  is  the  judiciary ; 
and  when  the  courts  of  a  State  have  solemnly  declared  the  true 
construction  of  any  provision  of  the  Constitution,  all  persons  are 
bound  to  regulate  their  conduct  accordingly.  As  was  observed 
in  considering  the  functions  of  the  Federal  judiciary  (Chapter 
XXIII.),  this  authority  of  the  American  courts  is  not  in  the 
nature  of  a  political  or  discretionary  power  vested  in  them ;  it  is 
a  legitimate  and  necessary  consequence  of  the  existence  of  a 
fundamental  law  superior  to  any  statute  which  the  legislature 
may  enact,^  or  to  any  right  which  a  governor  may  conceive  him- 
self to  possess.     To  quote  the  words  of  an  American  decision : — 

"  In  exercising  this  high  authority  the  judges  claim  no  judicial 
supremacy ;  they  are  only  the  administrators  of  the  public  will. 
If  an  Act  of  the  legislature  is  held  void,  it  is  not  because  the 
judges  have  any  control  over  the  legislative  power,  but  because 
the  Act  is  forbidden  by  the  Constitution,  and  because  the  will 
of  the  people,  which  is  therein  declared,  is  paramount  to  that  of 
their  representatives  expressed  in  any  law."  ^ 

It  is  a  well-established  rule  that  the  judges  will  always  lean 
in  favour  of  the  validity  of  a  legislative  Act ;  that  if  there  be  a 
reasonable  doubt  as  to  the  constitutionality  of  a  statute  they  will 
solve  that  doubt  in  favour  of  the  statute  ;  that  where  the  legisla- 
ture has  been  left  to  a  discretion  they  will  assume  the  discretion 
to  have  been  wisely  exercised ;  that  where  the  construction  of  a 
statute  is  doubtful,  they  will  adopt  such  construction  as  will 
harmonize  with  the  Constitution,  and  enable  it  to  take  effect. 

^  It  has,  for  ins'  nee,  been  held  that  a  State  legislature  cannot  empower  election 
boards  to  decide  whether  a  person  lias  by  duelling  forfeited  his  right  to  vote  or 
hold  office,  this  inquiry  being  judicial  and  proper  only  for  the  regular  tribunals  of 
the  State. — Cooley,  Constit.  Limit.,  p.  112.  Acts  passed  by  legislatures  affect- 
ing some  judicial  decision  already  given,  have  repeatedly  been  held  void  by  the 
Courts.     They  would  be  doubly  void  as  also  transgressing  the  Federal  Constitution. 

^  In  Switzerland,  however,  the  cantonal  courts  have  not,  except  perhaps  in 
Uri,  the  right  to  declare  invalid  a  law  made  by  a  cantonal  legislature,  the  legisla- 
ture being  apparently  deemed  the  judge  of  its  own  powers.  A  cantonal  law  may, 
however,  be  quashed,  in  some  cases,  by  the  Federal  Council,  or  pronounced  invalid 
by  the  Federal  Court.  See  an  interesting  discussion  of  the  question  in  Dubs,  Das 
oeffentliche  Recht  der  Sckweizerischen  Eidgenossenschaft,  Part  I.  p.  113. 

*  Quoted  by  Cooley,  Constit,  Limit.,  p.  195,  from  2  Bay,  61. 
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So  it  has  been  well  observed  that  a  man  might  with  perfect  con- 
sistency argue  as  a  member  of  a  legislature  against  a  bill  on  the 
gi'ouiul  that  it  is  unconstitutional,  and  after  having  been  aitpointed 
a  judge,  might  in  his  judicial  caj)acity  sustain  its  constitutionality. 
Judges  must  not  inquire  into  the  motives  of  the  legislature,  nor 
refuse  to  apply  an  Act  because  they  may  suspect  that  it  was 
obtained  by  fraud  or  corruption,  still  less  because  they  hold  it 
to  bo  opjwsed  to  justice  and  sound  policy.'  "  But  when  a  statute 
is  adjudged  to  be  unconstittitional,  it  is  as  if  it  had  never  been. 
Rights  caiuiot  be  built  up  tuider  it ;  contracts  which  depend 
upon  it  for  their  consideration  are  void ;  it  constitutes  a  protec- 
tion to  no  one  who  has  acted  under  it ;  and  no  one  can  be 
punished  for  having  refused  obedience  to  it  before  the  decision 
was  made.  And  what  is  true  of  an  Act  void  in  ioto,  is  true  Jilso 
as  to  any  part  of  an  Act  which  is  found  to  be  unconstitutional, 
and  which  consequently  is  to  be  regarded  as  having  never  at  any 
time  been  possessed  of  legal  force."  - 

'  "  A  court  caniKit  declare  a  statute  unconstitutional  ami  void  solely  on  the 
ground  of  unjust  and  oppressive  provisions,  or  liecause  it  is  sujiposed  to  violate 
the  natural,  social,  or  political  rights  of  the  citizen,  unless  it  can  be  shown  that 
such  injustice  is  prohil)ited,  or  such  rights  guaranteed  or  protected,  by  the  Con- 
stitution. ...  In  a  case  decided  in  the  sujirenie  court  of  New  Yori<,  one  of  the 
judges  said,  'The  inhabitants  of  New  York  have  a  vested  right  in  the  ("ity  Hall, 
markets,  water-works,  ferries,  and  other  public  i)roperty,  which  cannot  be  taken 
from  them  any  more  than  their  individual  dwellings.  Tlieir  rights  rest  not  mfrebi 
upon  the  Constitution,  but  upon  the  great  principles  of  eternal  justice  which  lie 
at  the  foundation  of  all  free  governments."  Tho  great  principles  of  eternal  justice 
which  affected  the  particular  case  liad  been  incorporated  in  the  Constitution,  and 
it  therefore  became  unnecessary  to  consider  what  would  otherwise  have  been  the 
rule  ;  nor  do  we  understand  the  court  as  intimating  any  opinion  upon  that  subject. 
It  was  suflRcient  for  the  case  to  find  that  the  jirinciples  of  right  and  justice  had 
been  recognized  and  protected  by  the  Constitution." — Coolcy,  pp.  200,  202.  Mr. 
Theodore  Bacon  of  Rochester,  New  York,  \vriies  to  me  :  "  In  the  case  of  Gardner 
V.  The  Vilhtffe  of  yewburrj  (Johnson's  Chancery  Reports,  N.  Y,  lt)2),  the  New 
York  legislature  had  authorized  the  villnge  to  supply  itself  with  water  from  a 
stream,  but  had  made  no  provision  for  indemnifying  the  owners  of  lands  through 
which  the  stream  flowed  for  the  injury  tliey  must  suffer  from  the  diversion  of  the 
water.  Tlie  Constitution  of  New  York  at  th;it  time  contained  no  provision  pro- 
hibiting the  taking  of  private  propeity  for  public  use  without  compensation  ;  not- 
withstanding this.  Chancellor  Kent  restriiined  the  village  from  proceeding  upon 
the  broad  general  principle  which  he  found  in  Magna  Charta,  in  a  statutory  Bill 
of  Rights,  which  of  course  could  not  control  the  legislature,  and  in  Grotius  Puffen- 
dovf  and  Bynkershoek.  He  referred  also  to  a  like  provision  in  the  Constitution 
of  the  United  States,  which,  however,  although  expressive  of  the  sentiment  of  the 
nation,  was  intended  to  apply  only  to  the  Federal  Government.  I  believe,  how- 
ever, that  this  case  is  quite  exceptional  ;  and  notwithstanding  the  very  great 
authority  of  Chancellor  Kent,  I  apprehend  that  Judge  Cooley's  statement  would 
probably  now  be  generally  accepted."  '^  Cooley,  Constit.  Limit.,  p.  227. 
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It  may  be  thought,  and  the  impression  will  be  confirmed  when 
wo  consider  as  well  the  mituiteness  of  the  State  Constitntions  as 
the  profusion  of  State  Icgishition  and  the  inconsiderate  haste 
with  wiiich  it  is  ])assed,  that  as  the  risk  of  a  conflict  between  the 
(Constitution  and  statutes  is  jjjreat,  so  the  inconveniences  of  a 
system  under  which  the  citizens  cannot  tell  whether  their 
obedience  is  or  is  not  due  to  a  statute  must  l)e  serious.  How  is 
a  man  to  know  whether  he  has  really  acquired  a  right  under  a 
statute  ?  how  is  he  to  learn  whether  to  confoi-m  his  conduct  to 
it  or  not  ?  How  is  an  investor  to  judge  if  he  may  safely  lend 
money  which  a  statute  has  empowered  a  connuunity  to  borrow, 
whiMi  the  statute  may  be  itself  subsequently  overthrown  ? 

To  meet  these  ditficulties  some  State  Constitutions '  provide 
that  the  judges  of  the  supreme  court  of  the  State  may  be  called 
upon  l)y  the  governor  or  either  house  of  the  legislature  to  deliver 
their  opinions  upon  questions  of  law,  without  waiting  for  these 
(juestions  to  arise  and  be  determined  in  an  ordinary  lawsuit 
between  parties.-  This  expedient  seems  a  good  one,  for  it 
procures  a  judicial  and  non-partisan  interpretation,  and  procures 
it  at  once  before  rights  or  interests  have  been  created.  But  it 
is  open  to  the  objection  that  the  opinions  so  pronounced  by 
judges  are  given  liefore  cases  have  arisen  which  show  how  in  fact 
a  statute  is  working,  and  what  points  it  may  raise ;  and  that  in 

'  Massachusetts,  Maine,  New  Hampshire,  Rhode  Island,  and  Florida.  In 
Vermont  a  similar  j.ower  is  given  by  statute.  In  Florida  it  is  only  the  governor 
to  whom  the  power  has  been  given,  and  whereas  under  the  Constitution  of  1808 
he  could  obtain  the  opinion  of  the  justices  "  upon  any  point  of  law,"  he  can  by  the 
Constitution  of  1886  require  it  only  "upon  any  question  allecting  his  executive 
powers  and  duties."  A  sinnlar  jn'ovision  was  inserted  in  the  Constitution  ol' 
.Missouri  of  186r>,  but  omitted  in  the  revised  (and  now  operative)  Constitution  of 
1875,  apparently  licciiuse  the  judges  had  so  often  refused  to  give  their  advice 
when  asked  for  it  by  a  house  of  the  legislature,  that  there  seenieil  little  uso  in  re- 
taining the  enactment.  In  the  other  States  the  judges  have  ai)parently  always 
consented  to  answer,  save  on  one  or  two  occasions  in  Massachusetts.  See  on  the 
whole  subject  an  interesting  pamphlet  by  Mr.  J.  B.  Thayer,  of  thb  Harvard 
Universitv  Law  School. 

'  The  judges  of  the  supreme  court  of  Massachusetts  suggest  in  their  very  learned 
and  instructive  opinion,  delivered  to  tiie  legislature,  December  31,  1878,  that 
this  provision,  which  a])pears  first  in  the  Massachusetts  Constitution  of  1780,  and 
was  doubtless  borrowed  thence  by  the  other  States,  "evidently  had  in  vitiw  the 
usage  of  the  English  Constitution,  by  which  the  King  as  well  as  the  House  of 
Lords,  whether  acting  in  their  judicial  or  in  their  legislative  capacity,  had  tlio 
right  to  demand  the  opinion  of  the  twelve  judges  of  England."  This  is  still 
sometimes  done  by  the  House  of  Lords  ;  but  the  opinions  of  the  judges  so  given 
are  not  necessarily  followed  by  that  House,  and  though  always  reported  are  not 
deemed  to  be  binding  pronouncements  of  law  similar  to  the  decisions  of  a  court. 
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giving  them  the  judges  have  not,  as  in  contested  lawsuits,  the 
assistance  of  counsel  arguing  fur  their  respective  clients.  And 
this  is  perhaps  the  reason  why  in  most  of  the  States  where  the 
provision  exists,  the  judges  have  declared  that  they  act  under  it 
in  a  purely  advisory  capacity,  and  that  their  deliverances  are  to 
bo  deemed  merely  expressions  of  opinion,  not  binding  upon  them 
should  the  point  afterwards  arise  in  a  lawsuit  involving  the 
rights  of  parties.^ 

The  highest  court  of  a  State  may  depart  from  a  view  it  has 
previously  laid  down,  even  in  a  legal  proceeding,  regarding  the 
construction  of  the  Constitution,  that  is  to  say,  it  has  a  legal 
right  to  do  so  if  convinced  that  the  former  view  was  wrong. 
But  it  is  reluctint  to  do  so,  because  such  a  course  unsettles  the 
law  and  impair'^  the  respect  felt  for  the  bench.  And  there  is 
less  occasion  for  it  to  do  so  than  in  the  parallel  case  of  the 
supreme  Federal  court,  because  as  the  process  of  amending  a 
State  Constitution  is  simpler  and  speedier  than  that  of  altering 
the  Federal  Constitution,  a  remedy  can  be  more  easily  ai)plied 
to  any  mistake  which  the  State  judiciary  has  committed.  This 
unwillingness  to  unsettle  the  law  goes  so  far  that  State  courts 
have  sometimes  refused  to  disturb  a  ])ractice  long  ac(juiesced  in 
by  the  legislature,  which  they  have  nevertheless  declared  they 
would  have  pronounced  unconstitutional  had  it  come  before  them 
while  still  new. 


^  Mr.  Thayer  shows,  by  an  cxainiuatiou  of  the  reported  instances,  that  in 
Massachusetts,  New  Hamjishire,  and  Rliode  Island,  as  also  in  Missouri  from  1805 
to  1875,  the  courts  held  ihat  their  opinions  rendered  umler  these  provisions  of 
the  State  Constituticus  were  not  to  be  deemed  judicial  determinations,  etjual  in 
authority  to  decisions  given  in  actual  litigation,  but  were  rather  prima  facie  im- 
pressioDv,  which  the  judges  ought  not  to  hold  themselves  bound  by,  when  subse- 
(piently  retjuired  to  determine  the  same  point  in  an  action  or  other  legal  pro- 
Joeding. 
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It  was  observed  in  last  chapter  that  the  State  Constitutions 
furnish  invahiable  materials  for  history.  Their  interest  is  all  the 
greater,  because  the  succession  of  Constitutions  and  amendments 
to  Constitutions  from  1770  till  to-day  enables  the  annals  of 
legislation  and  political  sentiment  to  be  read  in  these  documents 
more  easily  and  succinctly  than  in  any  similar  series  of  laws  in 
any  other  country.  They  are  a  mine  of  instruction  for  the 
natural  history  of  democratic  communities.  Their  fulness  and 
minuteness  make  them,  so  to  s])eak,  more  pictorial  than  the 
l^'ederal  Constitution.  They  tell  us  more  about  the  actual 
methods  and  conduct  of  the  government  than  it  does.  If  we 
had  similar  materials  concerning  the  history  of  as  many  Greek 
re[)ublics  during  the  ages  of  Themistoclcs  and  Pericles,  we  could 
rewrite  the  history  of  G;  /cce.  Some  things,  however,  even  these 
elaborately  minute  documents  do  not  tell  us.  No  one  could 
gather  from  them  what  were  the  modes  of  doing  business  in  the 
State  legislatures,  and  how  great  a  part  the  system  of  committees 
plays  there.  No  one  could  learn  what  manner  of  men  constitute 
those  bodies  and  determine  their  character.  No  one  woidd  know 
that  the  whole  machinery  is  worked  by  a  restlessly  active  party 
organization.  Nevertheless  they  are  so  instructive  as  records  of 
])ast  movements,  and  as  an  index  to  the  })resent  tendencies  of 
American  democracy,  that  I  heartily  regret  that  the  space  at  my 
disposal  permits  me  to  make  only  a  sparing  use  of  the  materials 
which  I  gathered  during  many  months  spent  in  studying  the 
one  hundred  and  five  Constitutions  enacted  since  the  Declaration 
of  Independence.^ 

*  I  VL'iitm'C!  again  to  cominciul  the  study  nf  these  constitutions  to  the  philoso- 
))hic  iiiiiuircT  into  what  may  be  called  the  science  of  oompurative  i)olitic.s.  Hotli 
among  (he  )ire-Jle\olutioiiary  diartei's  and  the  Slate  constitutions  he  will  limi 
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Three  periods  may  be  distinguished  in  the  devolopment  of 
State  Governments  as  set  i  >rth  in  the  Constitutioiis,  each  period 
marked  by  an  increase  in  the  length  and  minuteness  of  those 
instruments. 

The  first  period  covers  about  thirty  years  from  1776  down- 
wards, and  includes  the  earlier  Constitutions  of  the  original 
thirteen  States,  as  well  as  of  Kentucky,  Vermont,  Tennessee,  and 
Ohio. 

Most  of  these  Constitutions  were  framed  under  the  impressions 
of  the  Kevulutionary  War.  They  manifest  a  dread  of  executive 
power  and  of  military  ])owcr,  together  with  a  disposition  to  leave 
everything  to  the  legislature,  as  being  the  authority  directly 
springing  from  the  people.^  The  election  of  a  State  governor  is 
in  most  States  vested  in  the  legislature.  He  is  nominally  assisted, 
but  in  reality  checked,  by  a  council  not  of  his  own  choosing. 
He  has  not  (exco})t  in  Massachusetts)  a  veto  on  the  Acts  of  the 
legislature,  lie  has  not,  like  the  royal  governors  of  colonial 
days,  the  right  of  adjourning  or  dissolving  it.  The  idea  of  giving 
})o\ver  to  the  people  directly  has  scarcely  aj)peared,  because  the 
legislature  is  conceived  as  the  natural  W')d  necessary  organ  of 
popular  government,  much  as  the  House  of  Commons  is  in  Eng- 
land. And  hence  many  of  these  early  Constitutions  consist  of 
little  beyond  an  elaborate  Dill  of  Rights  and  a  comparatively 
simple  outline  of  a  frame  of  government,  establishing  a  rei)re- 
sentative  legislature, '"'  with  a  few  executive  oflicers  and  courts  of 
justice  carefully  separated  therefrom. 

The  second  period  covers  the  first  half  of  the  present  century 
down  to  the  time  when  the  intensity  of  the  party  struggles  over 
slavery  (1800-00)  interrupted  to  some  extent  the  natural  processes 

iiKittcr  full  of  iustructiou.  Among  tlu^  former  I  iiuiy  refei'  L'.sjicci.illy  to  the  Frame 
of  (ioveriimoiit  of  rcimsylvunia,  ]i>S2  and  1083,  ami  to  the  Fuii(himeiitul  Con- 
stitutions of  Carolina  of  Ititiy.  These  last  were  framed  by  .lolin  Locke,  and  re- 
vised hy  the  lirst  Lord  Sliaftesbury.  They  were  found  unsuitable,  were  only 
partially  jiut  in  force,  and  were  abrogated  liy  tlie  projirietors  in  1093,  but  they 
arc  none  tiie  leKS  iutere-ttinji^  to  the  student  of  history  on  that  account. 

'  See  the  reinarkablo  jtassage  in  tlie  Federalist,  Nos.  xlvi.  ami  xlvii.,  which 
by  examining  the  structure  of  the  State  Governments,  sliows  the  predon)iuance  of 
tln!  legislature. 

'"  The  wide  piowers  of  these  early  legislatures  are  witnessed  to  by  tlie  fear 
winch  ])rudent  statesmen  entertained  of  their  action.  Madison  said,  in  the 
Fhiladelpliia  Convention  of  17S7,  "  Experience  proves  a  tendency  in  our  goveru- 
nients  to  throw  all  power  into  the  legishitivc  vortex.  The  executives  of  the 
States  are  little  more  than  ciphers  ;  the  legislatures  are  omuipoteut."  How  they 
uii^ht  abuse  this  power  the  ca^e  ol  ikhodc  Island  showed. 
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of  St4itc  devclopiiKMit.  It  is  a  period  of  the  democratization  of 
all  institutions,  a  democratization  due  not  only  to  causes  native 
to  American  soil,  but  to  the  influence  upon  the  generation  which 
had  then  come  to  manhood  of  French  republican  ideas,  an  influ- 
ence which  declined  after  181/5  and  ended  with  1851,  since  which 
time  French  examples  and  ideas  have  counted  for  very  little. 
Such  provisions  for  the  maintenance  of  religious  institutions  by 
the  State  as  h:id  continued  to  exist  arc  now  swept  away.  The 
principle  becomes  established  that  constitutions  must  be  directly 
enacted  by  popular  vote.  The  choice  of  a  governor  is  taken  from 
the  legislature  to  be  given  to  the  pcoplo.  Property  (pialifications 
are  abolished,  and  a  suffrage  practically  universal,  except  that  it 
often  excludes  free  persons  of  colour,  is  introduced.  Even  the 
judges  are  not  spared.  Many  Constitutions  shorten  their  term 
of  office,  and  direct  them  to  be  chosen  by  popular  vote.  The 
State  has  emerged  fi'om  the  English  conception  of  a  community 
acting  through  a  ruling  legislature,  for  the  legislature  begins  to 
be  regarded  as  being  only  a  body  of  agents  exercising  delegated 
and  restricted  powers,  and  obliged  to  recur  to  the  soverei  ii 
people  (by  asking  for  a  constitutional  amendment)  when  it  seeks 
to  extejid  these  powers  in  any  particular  direction.  The  increas- 
ing length  of  the  constitutions  during  this  half  century  shows 
how  the  range  of  the  popular  vote  has  extended,  for  these  docu- 
ments now  contain  a  mass  of  ordinary  law  on  matters  which  in 
the  early  days  would  have  been  left  to  the  legislatures. 

In  the  third  period,  which  ^  \gins  from  about  the  time  of  the 
Civil  War,  a  slight  reaction  may  be  discerned,  not  against  popular 
sovereignty,  which  is  stronger  than  over,  but  in  the  tendency  to 
strengthen  the  executive  and  judicial  d'lpartnients.  The  governor 
had  begun  to  receive  in  the  second  period,  and  has  now  in  every 
State  but  four,  a  veto  on  the  acts  of  the  legislature.  Plis  teiuiro 
of  office  has  been  generally  lengthened ;  the  restrictions  on  his 
re-eligibility  generally  removed.  In  many  States  the  judges  have 
been  granted  larger  salaries,  and  their  terras  of  office  lengthened. 
Some  constitutions  have  ever,  transferred  judicial  appointments 
from  the  vote  of  the  people  to  the  executive.  But  the  most  not- 
able change  of  all  has  been  the  narrowing  of  the  compete. iCe  of 
the  legislature,  and  the  tying  up  of  its  action  by  a  variety  of 
complicated  restrictions.  It  may  seem  that  to  take  powers  away 
from  the  legislature  is  to  give  them  to  the  people,  and  is  therefore 
another  step  towards  pure  democracy.     But  in  America  this  is 
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not  so,  because  a  legislature  always  yields  to  any  popular  clamour, 
however  transient,  while  direct  legislation  by  the  people  involves 
some  delay.  Such  provisions  are  therefore  conservative  in  their 
results,  and  are  really  checks  imposed  by  the  citizens  upon 
themselves. 

This  process  of  development,  which  has  first  exalted  and  then 
depressed  the  legislature,  wiiich  has  extended  the  direct  interfer- 
ence of  the  people,  which  has  changed  the  Constitution  itself  from 
a  short  into  a  long,  a  simple  into  a  highl}'^  complex  document,  has 
of  course  not  yet  ended.  Forces  are  already  at  woik  which  will 
make  the  constitutions  of  forty  years  hence  difi'erent  from  those 
of  to-day.  To  conjecture  the  nature  of  these  forces  wo  must 
examine  a  little  further  the  existing  constitutions  of  the  States, 
and  esj)ecially  the  hitcr  among  them ;  and  must  distinguish 
between  ditlerenb  types  of  constitution,  corresponding  to  the 
different  parts  of  the  Union  in  which  the  States  that  have  framed 
them  are  situate. 

Three  types  were  formerly  distinguishable,  the  old  colonial 
type,  best  seen  in  New  P^ngland  and  the  older  middle  States,  the 
Southern  or  Slave  Stiite  tyi)e  (in  which  the  influence  of  the  first 
Constitution  of  Virginia  was  noticeable),  and  the  new  or  Western 
type.  At  present  these  distinctions  arc  less  marked.  All  the 
Southern  States  except  Kentucky  (which  never  passed  an  ordin- 
ance of  secession)  have  given  themselves  new  constitutions  since 
the  war;  and  the  diflerences  between  these  and  the  new  consti- 
tutions of  the  North-Western  and  Pacific  States  are  not  salient. 
This  is  because  the  economic  and  social  changes  j)roduced  by  the 
War  of  Secession  and  abolition  of  slavery  broke  to  pieces  the  old 
social  conditions,  and  made  these  Southern  States  virtually  new 
communities  like  those  of  the  West.  There  is  still,  however,  a 
strong  contrast  between  the  New  England  States,  to  which  for 
this  purpose  we  may  add  New  Jersey  and  Delaware,  Avhijso  pre- 
sent constitutions  all  date  from  the  period  between  1780  and 
1844,  and  the  Southern  and  Western  States,  nearly  all  of  whose 
constitutions  are  subsequent  to  that  year.  In  these  older  States 
the  power  of  the  executive  is  generally  gi-eater.  The  judges  are 
frequently  named  by  the  governor,  and  not  elected  by  the  people. 
The  electoral  districts  are  not  always  equal.  The  constitutions 
are  not  so  minute,  and  therefore  the  need  of  recurring  to  the 
people  to  change  them  arises  less  frequently. 

Taking  the  newer,  and  especially  the  Western  and  Southern 
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Constitutions,  and  remembering  t^hat  each  is  the  work  of  an 
absolutely  independent  body,  whi  (subject  to  the  Federal  Con- 
stitution) can  organize  its  govern,  "iit  and  shape  its  law  in  any 
way  it  pleases,  so  as  to  suit  its  peculiar  conditions  and  reflect  the 
character  of  its  population,  one  is  surprised  to  find  how  similar 
these  newer  instruments  are.  There  is  endless  variety  in  details, 
but  a  singular  agreement  in  essentials.  The  influences  at  work, 
the  tendencies  which  the  constitutions  of  the  last  forty  years  re- 
veal, arc  evidently  the  same  over  the  whole  Union.  What  are 
the  chief  of  those  tendencies  ?  One  is  for  the  constitutions  to 
grow  longer.  This  is  an  absolutely  universal  nde.  Virginia,  for 
instance,  put  her  first  constitution,  that  of  1770,  into  ^our  closely 
printed  quarto  pages,  that  is,  into  about  three  thousand  two 
hundred  words.^  In  1830,  she  needed  seven  pages,  in  IS.IO. 
eighteen  pages ;  in  1870,  twenty-two  pages,  or  seventeen  thousand 
words.  Texas  has  doubled  the  length  of  her  constitution  from 
sixteen  quarto  pages  in  1815  to  thirty-four  in  1876.  Pennsyl- 
vania was  content  in  177G  with  a  document  of  eight  p:igcs, 
which  for  those  times  was  a  long  one ,  oho  now  i-cquiros  twenty- 
three.  The  constitution  of  Illinois  filled  ten  pages  in  1818  ;  in 
1870  it  had  swollen  to  twenty-five.  These  are  fair  examples, 
but  the  extremes  are  marked  by  the  constitution  of  New  Hamp 
shire  of  1776,  which  was  of  about  six  hun.lred  words  (not 
reckoning  the  preamble),  and  the  constitution  of  jMissouri  of 
1875,  which  has  more  than  twenty-six  thousand  words.  The 
ncvr  constitutions  are  longer,  not  only  because  new  topics  are 
taken  up  and  dealt  with,  but  because  the  old  topics  are  handled 
in  far  greater  detail.  Such  matters  as  education,  ordinary 
})rivate  law,  railroads,  S  ate  and  nuuiicipal  in(lebt(>dnoss,  were 
either  untouched  or  lightly  touched  in  the  earlier  instruments. 
The  provisions  regsirding  the  judiciary  and  the  legislature,  ])arti- 
cularly  those  restricting  the  power  of  the  latter,  have  gi-own  far 
more  minute  of  late  years,  as  abuses  of  power  became  more 
frc(|uent,  an<i  the  res[)ect  for  legislative  authority  less.  As  the 
powers  of  a  State  legislature  arc  'prima  facie  unlimited,  these 
l)odies  can  be  restrained  only  by  I'lnunerating  the  matters  with- 
drawn from  their  competence,  and  the  list  grows  always  ampler. 
The  time  might  almost  seem  to  have  come  for  prescribing  thnt, 
like    Congress,  they  should  be  entitled  to  higislaic!   on   ccrtiiiii 

^  Tlic  lull  (iiiarto  jiiigc  in  roore's  cilil.nu  ol'  The  Federal  ond  Slate  ConslilKfiom 
i:outaiiis  about  liglit  liuiiUii'd  words. 
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enumerated  subjects  only,  and  be  always  re(iuircd  to  establish 
affirmatively  their  competence  to  deal  with  any  given  to[)ic. 

I  have  already  referred  to  the  i)rogress  which  the  newer  con- 
stitutions show  towards  more  democratic  arrangements.  The 
suft'rage  is  now  in  almost  every  State  enjoyed  by  all  adult  males. 
Citizenship  is  quickly  and  easily  accorded  to  immigrants.  And, 
most  signiticant  of  all,  the  sui)erior  judges,  who  were  formerly 
named  by  the  governor,  or  chusen  by  the  legislature,  and  who 
held  office  during  good  behaviour,  are  now  in  most  Strifes  elected 
by  the  })eo})le  for  fixed  terms  of  years.  I  do  not  ignore  the 
strongly-marked  democratic  character  of  even  the  first  set  of  con- 
stitutions, formed  at  and  just  after  the  Ivevolution ;  but  that 
character  manifested  itself  chiefly  in  negative  provisiotis,  i.e.  in 
forbidding  exercises  of  power  by  the  executive,  in  securing  full 
civil  equality  and  the  primordial  rights  of  the  citizen.  The  new 
democratic  spirit  is  positive  as  well  as  negative.  It  refers  every- 
thing to  the  direct  arbitrament  of  the  people.  It  calls  their  will 
into  consUint  activity,  sometimes  by  the  enactment  of  laws  on 
various  subjects  in  the  Constitution,  sometimes  by  prescribing  to 
the  legislature  the  purposes  which  legislation  is  to  aim  at.  Even 
the  tendency  to  sui)port  the  executive  against  the  legislature  is 
evidence  not  so  much  of  respect  f(jr  authority  as  of  the  confidence 
of  the  people  that  the  executive  will  be  the  servant  of  popular 
opinion,  prepared  at  its  bidding  to  restrain  that  other  servant — 
the  legislature — who  is  less  trusted,  because  harder  to  fix  with 
responsibility  for  misdoing.  On  the  whole,  therefore,  there  can 
be  no  doul)t  that  the  democratic  spirit  is  now  more  energetic  and 
[)orvasive  than  it  was  in  the  first  generation.  It  is  a  dillerent 
Iviiid  of  spirit.  It  is  more  practical,  more  disposed  to  extend  the 
sj)hcre  of  governmentid  interference,  less  content  to  rely  on 
general  ])rinciiiles.  One  discovers  in  the  wording  of  the  must 
recent  constitutions  a  decline  of  that  touching  faith  in  the  efficacy 
of  broad  declarations  of  abstract  human  rights  which  marked  the 
disciples  of  Jefterson.  But  if  we  com])are  the  present  with  the 
second  or  Jacksonian  age,  it  may  bo  said  that  there  has  been  in 
jn'ogrcss  for  some  years  past  a  certain  anti-democratic  reaction, 
fainter  than  the  levelling  movement  of  sixty  years  ago,  and  not 
likely  to  restore  the  state  of  things  that  existed  before  that 
movement,  yet  noticeable  as  showing  that  the  people  do  learn  by 
experience,  and  are  not  indisposed  to  reverse  their  action  and 
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that  on  tho  road  to  dcinocracy  thoro  arc  vcslii/Ui  nulla  rclrorsum  is 
not  universally  true  in  America. 

That  thtMO  are  stronj^  cons«>rvative  tendencies  in  the  Unitt'd 
States  is  a  doctrine  whose  truth  will  be  illustrated  later  on. 
Meantime  it  is  worth  while  to  ask  how  far  the  history  of  State 
constitutions  confirms  tho  current  notion  that  democracies  are 
fond  of  change.  Tho  answer  is  instinctive,  because  it  shows 
how  flimsy  are  the  generalizations  which  men  often  indtdge  in 
when  discussing  forms  of  government,  as  ;f  all  commiuiities  with 
similar  forms  of  government  behaved  in  the  same  way.  All  the 
States  of  tho  Union  are  democracies,  and  democracies  of  nearly 
tho  same  typo.  Yet  while  some  change  their  constitutions  fre- 
(Hiently,  others  scarcely  change  theirs  at  all.  Let  me  recall  tho 
reader's  mind  to  the  distinction  jilready  drawn  betweoji  the  older 
or  New  England  type  and  the  newer  ty})c,  which  we  find  in  the 
Southern  as  well  as  the  Western  St;ites.  It  is  among  the  latter 
that  changes  are  frequent.  Louisiana,  for  instance,  whose  State 
life  began  in  1812,  has  had  six  conij>lete  new  constitutiotis,  with- 
out counting  tho  so-callod  Secessi(»n  Tonstitution  of  IHOl,  Sv) 
has  Georgia.  Arkansas,  which  dates  from  183G,  has  had  five, 
besides  many  amendments  passed  in  tho  intei-vals.  Virginia  and 
South  Carolina  (both  original  States)  have  had  five  each.  Among 
tho  Northern  States,  rennsylvanla  (an  original  State)  has  had 
four;  Illinois,  dating  from  1818,  three;  New  York,  three ;  Dela- 
ware, three ;  whereas  Connecticut  and  Rhode  Island  ^  (both 
original  States),  and  Maine  (dating  from  1820),  have  had  only 
one  each,  Vermont  and  Now  Hampshire  two  each.  Massachusetts 
still  lives  under  her  Constitution  of  1780,  which  has  indeed  been 
amended  at  various  dates,  yet  not  to  such  an  extent  as  to  eflacc 
its  original  features.  Of  the  causes  of  these  dift'erences  I  will  now 
touch  on  two  only.  One  is  the  attachment  which  in  an  old  and 
historic,  a  civilized  and  well-educated  community,  binds  the  peoi)le 
to  their  accustomed  usages  and  forms  of  government.  It  is  the 
newer  States,  without  a  past  to  revere,  with  a  pojiulation  undis- 
ciplined or  fluctuating,  that  are  prone  to  change.  In  well-settled 
commonwealths  the  longer  a  constitution  has  stood  untouched,  the 
longer  it  is  likely  to  stand,  biM-ausn  llir  foicc  of  habit  is  on  its  side, 
because  an  intelligent  people  loiiiin  io  value  tlie  stability  of  its 
institutions,  and  to  love  that  which  it  is  proud  of  having  created. 

•  Cnniiertlcut  gave  hprsilf  a  new  constitution  in  1818,  Uliode  Islaud  in  ISJS, 
bulli  having  iireviously  livuil  under  their  oM  colonial  constitutions. 
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Tlio  otlier  ciiuso  is  tlu;  (lifrorcncc  Ixitweon  the  Hwiftucss  witli 
which  ocoiiomic  and  social  (;haii;;os  mow.  in  dillrn^nf.  parts  of  tho 
country,  'i'hoy  aro  tho  most  constant  sources  of  political  change, 
and  find  their  natural  expression  in  idterations  of  the  (constitu- 
tion. Such  chiwi;.;('s  hiive  been  least  swift  and  least  sudden  in 
tho  ^"  'W  England  and  Middle  States,  thon<:;h  in  some  of  the 
lattei  the  ^nowth  of  great  cities,  such  as  New  York  and  Phila- 
delphia, has  induced  them,  and  induced  therewith  a  tendency  to 
amend  the  constitutions  so  as  to  mi^et  iu!W  conditiofis  and  check 
new  evils.  They  have  been  most  luai  ked  in  rei^'ions  where  ])(>pu 
lation  and  wealth  htvo  j^rown  with  unexampled  sj)eed,  and  in 
those  where  the  extinetion  of  sla\«My  has  chunked  the  industrial 
basis  of  society.  Here  lies  the  explanation  of  the  othcsrwise 
sin<;idar  faet  that  sever  si  of  «he  original  Slates,  su(;h  a*  Virginia 
and  (Jeorgia,  have  [\\\\  through  many  constitutions.  These 
whilom  Slave  Stutes  ha\e  i\ot  \m\y  ehangul  greativ  })ut  changed 
suddenly  :  so-iety  was  dislocated  by  the  «'ivil  ^V..  r,  ifid  has  hud 
to  make  more  than  \\\\o  cH'ort  to  sot  itself  i  ight. 

Ihe  total  »\\nnbor  of  distinct  constitutions  adopted  in  1776  or 
enacted  in  the  sevend  Stutes  since  that  year — the  States  being 
then  \',\  and  now  Ii8  in  nundter — is  105;  and  to  these  constitu- 
tions 211  ])artial  amendmejits  have  been  at  diflerfsnt  times 
!idoi)ted.^  The  i)eriod  since  1860  shown  a  somewhat  greater 
fre(]uency  of  change  than  the  eighty-four  yeai's  iH'eceding ;  Imt 
that  may  be  accounted  for  by  the  (dVects  of  the  war  on  the 
Southern  States.  'J'hc  average  dmation  of  a  constitution  has 
l)een  estimated  at  thiity  years,  and  ten  have  la«tcd  more  than 
sixty  years.  In  this  connection  it  must  l.te  remarked  that  both 
whole  constitutions  and  })articidar  amendments  are  frecpiently 
rejected  l)y  the  ])coplc  when  submitted  to  them  at  the  ])olls. 
This  has  befallen  six  draft  constitutions  and  more  than  twenty- 
eight  amendments  within  the  last  ten  years. - 

Putting  all  these  facts  together,  and  bearing  in  mind  to  how 
large  an  extent  the  constitutions  now,  wlicther  wisely  or  foolishly, 
embody  ordinary  private  and  administrative  law  and  therefore 
invite  amendment,  the  American  democracy  seems  less  inclined 

^  I  take  these  figures  from  Dr.  Ilitclicock's  Study  of  Ameiicnn  Slate  Con- 
sHtntions,  published  in  1887,  adding  tlie  hist  Constitution  of  Florida.  Several 
L'on.stiti'tions  have  been  amended  since  188C,  but  I  am  unable  to  give  the  exact 
number  oi  amendments. 

*  Macpherson's  Handbook  mentions  34  constitutional  amendments  as  adopted 
in  tho  two  years  from  July  1884  to  July  1886,  and  4  as  rejected. 
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to  chanc^ofnlncss  and  inconstanry  than  cither  abstract  consider- 
ations or  the  descriptions  of  previous  writer-^,  such  us  l)e  T(jcque- 
ville,  would  have  led  us  to  expect.  The  respect  for  these 
fundamental  instruments  would  no  doubt  be  <,'reater  if  the 
changes  in  them  were  even  fewer,  and  the  changes  would  be 
fewer  if  the  resjjcct  were  greater ;  but  I  see  little  reason  to 
thiidv  that  the  evil  is  increaring. 

A  few  more  observations  on  what  the  Constitutions  disclose 
are  needed  before  I  conclude  this  necessarily  brief  sketch  of  the 
most  instructive  soiu'ces  for  the  history  of  popular  government 
which  our  century  has  produced — documents  whose  clauses, 
while  they  attempt  to  solve  the  hitest  ])roblems  of  democratic 
commonwealths,  often  recall  the  earliest  etl'orts  of  our  English 
forefathers  to  restrain  the  excesses  of  median'al  tyratmy. 

The  Constitutions  witness  to  a  singular  distrust  by  the  people 
of  its  own  agents  and  ofHcers,  not  oidy  of  the  legislatures  but 
also  of  local  authorities,  as  well  rural  as  urban,  whose  powers  of 
borrowing  or  undertaking  jiublic  works  are  strictly  limited. 
Even  th(!  judges  are  in  some  States  restrained  in  their  authority 
to  commit  for  contempt  of  court,  and,  while  permitted  to  state 
the  law,  are  generally  forbidden  to  charge  a  jury  upon  the  facts 
of  a  case. 

They  witness  also  to  a  jealou.sy  of  the  Federal  government. 
By  most  constitutions  a  Federal  otlicial  is  made  inca])al)le,  not 
only  of  Stiite  office,  but  of  being  a  member  of  a  State  legislature. 
These  prohibitions  are  almost  the  only  references  to  the  National 
government  to  be  found  in  the  State  constitutions,  which  so  far 
as  their  terms  go  might  belong  to  independent  communities. 
They  usually  talk  of  corporations  belonging  to  other  States  as 
"  foreign,"  and  sometimes  try  to  impose  special  burdens  on  them. 

They  show  a  wholesome  anxiety  to  protect  and  safeguard 
private  property  in  every  way.  The  people's  consciousness  of 
sovereignty  has  not  used  the  opportunity  which  the  enactment 
of  a  constitution  gives  to  ov(!rrido  private  rights  :  there  is  rather 
a  desire  to  secure  such  rights  from  any  encroachment  by  the 
legislature  :  witness  the  frecjuent  provisions  agtiinst  the  taking  of 
property  without  duo  compensation,  and  against  the  jiassing  of 
private  or  pei'sonal  statutes  which  could  unfairly  atfect  indi 
viduals.  The  only  exceptions  to  this  rule  are  to  bo  found  in  the 
case  of  anything  approaching  a  monopoly,  and  in  the  case  of 
wealthy  corporations.     But  the  "monopolist"  is  regarded  as  tln' 
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enemy  of  the  ordinary  citi/en,  whom  he  oppresses ;  and  tho 
cori)or;ition — it  is  usually  corporations  that  are  m(»noi)(^lists — ia 
deemed  not  a  private  ])erson  at  all,  but  a  sort  of  irrcsj)onsil(lo 
tyrant  whose  resources  enable  him  to  overreach  the  law.  Cor- 
porations are  >in'j,ii.'d  out  for  special  t;)\ation.  Labour  laws  aio 
enacted  to  apply  to  them  oidy.  A  remarkable  instance  of  thi.4 
hostility  to  monopolies  is  to  bo  found  in  the  Constitution  of 
Illinois  of  1870,  with  its  provisions  anent  grain  elevators,  ware- 
houses, and  I'ailroads.^  Nor  arc  tho  newer  constitutions  of  other 
Western  States,  such  as  \\  isconsin  and  Texas,  loss  instructivo  in 
this  respect. 

The  cxtensiim  of  the  sphere  of  State  interference,  with  the 
corresponding  departiu'o  fnmi  tho  doctrine  of  Inisses  faire,  is  a 
question  so  large  and  so  interesting  as  to  require  a  chapter  to 
itself.  Here  it  may  sullico  to  remaik,  thsit  some  dei)artments  of 
governmental  action,  which  on  the  continent  of  J'iUrope  hav(! 
long  been  handled  by  tiio  State,  are  in  America  still  left  to 
private  cnter})rise.  For  instance,  the  Statis  neither  own  nor 
manage  railways,  or  telegraphs,  nr  mines,  or  forests,  and  they 
sell  their  public  lands  instead  of  working  them.  There  is,  never- 
theless, visible  in  recent  constitutions  a  tendency  to  extend  tho 
scope  of  public  administrative  activity.  Some  of  the  newer  in- 
ftruments  estal»lish  ministries  of  agricidture,  labour  otlices,  mining 
commissioners,  land  registration  olKces,  dairy  commissioners,  and 
agricultural  or  mining  colleger.  And  a  reference  to  the  statutes 
])assed  within  the  last  few  years  in  the  Western  States  will  show 
that  more  is  I  'ing  done  in  this  direction  by  the  legislatures,  as 
exponents  of  popular  sentiment,  than  could  be  gathered  from  the 
constitutions,  most  of  which  are  more  than  ten  years  old. 

A  spirit  of  humanity  and  tenderness  for  sullering,  very 
characteristic  of  the  American  pco{)le,  a])pcars  in  the  directions 
which  many  constitutions  contain  for  the  establishment  of  charit- 
ixh\o  and  reformatory  institutions.  Sometimes  the  legislature  is 
enjoined  to  provitle  that  the  prisons  are  made  comfortable.  On 
iho  other  hand,  this  tenderness  is  (lualified  by  the  judicious 
sever'ty  which  in  most  States  debars  persons  convicted  of  erimo 
from  the  electoral  franchise. 

In  tho  older  Xorthern  constitutions,  and  in  nearly  all  the 
more  recent  constitutions  of  all  the  States,  am[>lc  provision  is 

'  Sfc  till'  rciiiarkaljle  p;rotip  of  rases  lieginuiiig  w  itli  Maun  v.  lUinnia  (com- 
pioiily  calleil  tlic  Granger  Cases)  in  yi  U.S.  lieiiorts,  p.  113. 
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made  for  the  creation  and  maintenance  of  schools.  Even  uni- 
versities are  the  object  of  popular  zeal,  though  a  zeal  not  always 
according  to  knowledge.  Several  Western  constitutions  direct 
their  establishment  and  support  from  public  funds  or  land  grants. 

Although  a  Constitution  is  the  fundamental  and  supreme  law 
of  the  State,  one  must  not  conclude  that  its  provisions  are  any 
better  observed  and  enforced  than  those  of  an  ordinary  statute. 
There  is  sometimes  reason  to  suspect  that  when  an  offence  is 
thought  worthy  of  being  specially  mentioned  in  a  constitution, 
this  happens  because  it  is  specially  frequent,  and  because  it  is 
feared  that  the  legislature  may  shrink  from  applying  due  severity 
to  repress  it.  Certain  it  is  that  in  many  instances  the  penalties 
threatened  by  constitutions  fail  to  attain  their  object.  For 
instance,  the  constitutions  of  most  of  the  Southern  States  have 
for  many  years  past  declared  duellists,  and  even  persons  who 
abet  a  duel  by  carrying  a  challenge,  incapable  of  office,  or  of 
sitting  in  the  legislature.  Yet  the  practice  of  private  warfare 
does  not  seem  to  have  declined  in  Mississippi,  Texas,  or  Arkansas, 
where  these  provisions  exist.  Virginia  had  such  a  provision  in 
her  constitution  of  1830.  She  repeated  it  in  her  constitution  of 
1850,  but  with  the  addendum,  that  the  disqualification  should 
not  attach  to  those  who  had  offended  previously — i.e.  in  viola- 
tion of  the  constitution  of  1830.^  So  far  as  the  enactment  has 
had  any  effect,  that  eflfect  would  seem  to  have  been  to  encourage 
the  practice  of  shooting  at  sight,  which  is  neither  morally  nor 
socially  an  improvement  on  duelling,  though  apparently  exempt 
from  these  constitutional  penalties. 

New  York  has  been  so  much  exercised  on  the  subject  of 
bribery  and  corruption,  as  to  declare  (amendments  of  1874),  not 

■  "  The  General  Assembly  may  provide  that  no  person  shall  be  capable  of 
holding  or  being  elected  to  any  post  of  profit,  trust,  or  emolument,  civil  or 
military,  legislative,  executive,  or  judicial,  under  the  government  of  this  common- 
wealth who  shall  hereafter  fight  a  duel,  or  send  or  accept  a  challenge  to  fight  a 
duel,  the  probable  issue  of  wliich  may  be  the  death  of  the  challenger  or  challenged, 
or  who  shall  be  second  to  cither  party,  or  shall  in  any  manner  aid  or  assist  in 
such  duel,  or  shall  be  knowingly  the  bearer  of  such  challenge  or  acceptance  ;  but 
no  person  shall  be  so  disqualified  by  reason  of  his  having  heretofore  fought  such 
duel  or  sent  or  accepted  such  challenge,  or  been  second  in  such  duel,  or  bearer  of 
such  challenge  or  acceptance"  (Constitution  of  1830,  Art.  iii.  §  12,  repeated  in 
Coifstitution  of  1850,  Art.  iv.  §  17).  In  her  Constitution  of  1870  Virginia  is  not 
content  with  suggesting  to  the  legislature  to  disqualify  duellists,  but  does  this 
directly  by  Art.  iii.  §  3.  Seventeen  Constitutions  now  declare  duellists  dis- 
qualified for  office,  and  nine  others  add  a  disqualification  for  the  franchise. 
Nearly  all  are  Southern  and  Western  States. 
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only  that  every  member  of  the  legislature  and  every  officer  shall 
take  an  oath  that  he  has  given  nothing  as  a  consideration  for 
any  vote  received  for  him  (amendment  to  Art.  xii.  §  1),  and 
that  the  legislature  shall  pass  laws  excluding  from  the  suffrage 
all  persons  convicted  of  bribery  or  of  any  infamous  crime  (amend- 
ment to  Art.  ii.  §  2),  but  also  (amendment  to  Art.  xv.  §§  1  and 
2)  that  the  giving  or  offering  to  or  receiving  by  an  officer  of  any 
bribe  shall  be  a  felony.  And  lobbying,  which  is  openly  practised 
in  every  building  where  a  legislature  meets,  is  declared  by  Cali- 
fornia to  be  a  felony,  and  by  Georgia  to  be  a  crime. 
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The  difficulties  and  defects  inherent  in  tlio  nietliod  of  ledslatin" 
by  IX  Constitution  are  obvious  enough.  Inasmuch  as  the  people 
carniot  be  expected  to  distinguish  carefully  between  ■what  is  and 
what  is  not  proper  for  a  fundamental  instrument,  there  arises  an 
inconvenient  as  well  as  unscientific  mixture  and  confusion  of 
private  law  and  administrative  regulation  with  tlie  frame  of 
government  and  the  general  doctrines  of  public  law.  This 
mixture,  and  the  practice  of  placing  in  the  Constitution  direc- 
tions to  the  legislature  to  legislate  in  a  certain  sense,  or  for 
certain  purposes,  embarrass  a  legislature  in  its  working  by  raising 
at  every  turn  questions  of  its  competence  to  legislate,  and  of  the 
agreement  between  its  acts  and  the  directions  contained  in  the 
Constitution.  And  as  the  legislature  is  seldom  either  careful  or 
well-advised,  there  follows  in  due  course  an  abundant  crop  of 
questions  as  to  the  constitutionality  of  statutes,  alleged  by  those 
whom  they  affect  prejudicially  in  any  particular  instance  to  be 
cither  in  substance  inconsistent  with  the  Constitution,  or  such  as 
the  legislature  Avas  expressly  forbidden  by  it  to  pass.  These  in- 
conveniences are  no  doubt  slighter  in  America  than  thej''  would 
be  in  Europe,  because  the  lawyers  and  the  judges  have  had  so 
much  experience  in  dealing  with  questions  of  constitutional  con- 
flict and  ultra  vires  legislation  that  they  now  handle  them  with 
amazing  dexterity.  Still,  they  are  serious,  and  such  as  a  well- 
ordered  government  ought  to  avoid.  The  habit  of  putting  into 
the  Constitution  matters  proper  for  an  ordinary  statute  has  the 
further  disadvantage  that  it  heightens  the  ditHculty  of  correcting 
a  mistake  or  supi)lying  an  omission.  The  process  of  amending 
a  constihition  even  in  one  specific  point  is  a  slow  one,  to  which 
neither  the  legislature,  as  the  proposing  authority,  nor  the  people, 
as  the  sanctioning  authority,  willingly  resort.     Hence  blemishes 
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reinain  and  are  tolerated,  which  a  country  possessing,  like  Eng- 
land, a  sovereign  legislature  would  correct  in  the  next  session  of 
Parliament  without  trouble  or  delay. 

It  is  sometimes  difficult  to  induce  the  people  to  take  a  proper 
interest  in  the  amendment  of  the  Constitution.  In  those  States 
where  a  majority  of  all  the  qualified  voters,  and  not  merely  of 
those  voting,  is  required  to  affirm  an  amendment,  it  often  happens 
that  the  requisite  majority  cannot  be  obtained  owing  to  the  small 
number  who  vote.^  This  has  its  good  side,  for  it  is  a  check  on 
hasty  or  frequent  change.  But  it  adds  greatly  to  the  difficulty  of 
working  a  rigid  or  supreme  Constitution,  that  you  may  find  an 
admitted,  even  if  not  very  gi-aA^e  evil,  to  be  practically  irremov- 
able, because  the  mass  of  the  people  cannot  be  inchiced  to  care 
enough  about  the  matter  to  come  to  the  polls,  and  there  deliver 
their  judgment  upon  it. 

These  defects  are  so  obvious  that  we  are  entitled  to  expect  to 
find  correspondingly  strong  grounds  for  the  maintenance,  and 
indeed  the  steady  extension  of  the  plan  of  legislating  by  and 
through  a  Constitution.  What  arc  these  grounds  ?  Why  do 
the  Americans  tend  more  and  more  to  remove  legislation  from 
the  legislature  and  entrust  it  to  the  people  ? 

We  could  quite  well  imagine  the  several  State  governments 
working  without  fundamental  instruments  to  control  them.  In 
a  Federal  government  which  rests  on,  or  at  least  which  began 
from,  a  compact  between  a  number  of  originally  separate  com- 
munities, the  advantages  of  having  the  relations  of  these  com- 
munities to  one  another  and  to  the  central  authority  defined  by 
an  instrument  placed  beyond  the  reach  of  the  ordinary  legislature, 
and  not  susceptible  of  easy  change,  are  clear  and  strong.  Such 
an  instrument  is  the  guarantee  for  the  rights  of  each  member 
placed  above  the  impulses  of  a  chance  majority.  The  case  is 
quite  difierent  when  we  come  to  a  single  homogeneous  community. 
Each  American  State  might  now,  if  it  so  pleased,  conduct  its 
own  business,  and  govern  its  citizens  as  a  commonwealth  "  at 
common  law."  with  a  sovereign  legislature,  whose  statutes  formed 
the  highest  expression  of  popular  will.  Nor  need  it  do  so  upon 
the  cabinet  system  of  England.  It  might  retain  the  separation 
from  the  legislature  of  the  executive  governor,  elected  by  the 
people,  and  exercising  his  veto  on  their  behalf,  and  yet  dispense 
altogether  with  a  rigid  fundamental  constitution,  being  content 
^  This  has  happened  uiore  tlian  once  of  late  years  iu  Kcutucky  and  Delaware. 
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to  vest  in  its  representatives  and  governor  the  plenitude  of  its 
own  powers.  This,  however,  no  American  State  does,  or  has 
ever  done,  or  is  likely  to  do.  And  the  question  why  it  does 
not  suggests  a  point  of  interest  for  Europeans  as  well  as  for 
Americans. 

In  the  republics  of  the  ancient  world,  where  representative 
assemblies  Avero  unknown,  legislative  power  rested  with  the 
citizens  meeting  in  what  wo  should  now  call  primary  assemblies, 
such  as  the  Ecclcsia  of  Syracuse  or  the  Comitia  of  Rome.  The 
same  plan  prevailed  in  the  early  Teutonic  tribes,  where  the 
assembly  of  the  freemen  exercised  all  such  powers  as  did  not 
belong  to  the  king.  The  laws  of  the  kings  of  the  Angles  and 
Saxons,  the  capitularies  of  Charlemagne,  were  promulgated  in 
assemblies  of  the  nation,  and  may  be  said,  though  emanating 
from  the  prince,  to  have  been  enacted  by  the  people.  During 
the  middle  ages,  these  assemblies  died  out,  and  the  right  of 
making  laws  passed  either  to  the  sovereign  or  to  a  representative 
assembly  surrounding  the  sovereign  such  as  the  English  Parlia- 
ment, the  older  method  surviving  only  in  such  primitive  com- 
munities as  some  of  the  Swiss  cantons,  and  the  tiny  republics  of 
Andorra  and  San  Marino.  The  first  reappearance  in  modern 
Europe  of  the  scheme  of  direct  legislation  by  the  people  is,  so 
far  as  I  know,  the  provision  of  the  French  Constitution  framed 
by  the  National  Convention  in  1793,  which  directs  that  any 
law  proposed  by  the  legislative  body  shall  be  published  and  sent 
to  all  the  communes  of  the  Republic,  whoso  primary  assemblies 
shall  be  convoked  to  vote  upon  it,  in  case  objections  to  it  have 
been  raised  by  one-tenth  of  these  primary  assemblies  in  a 
majority  of  the  departments.  In  recent  times  the  plan  has 
become  familiar  by  its  introduction,  not  only  into  most  of  the 
cantons  of  Switzerland,  but  into  the  Swiss  Federal  Republic, 
Avhich  constantly  applies  it,  under  the  name  of  Referendum,  by 
submitting  to  the  vote  of  the  people  li',ws  passed  by  the  Federal 
legislature.^ 

^  The  Swiss  Federal  Constitution  provides  that  any  Federal  law  and  Federal 
rusolutiou  of  general  application  and  not  of  an  urgent  character,  nmst  on  the 
demand  of  eight  cantons  or  of  30.000  voters  be  submitted  to  popular  vote  for 
acceptance  or  rejection  (Constit.  Art.  89).  This  vote  is  frequently  in  the  negative. 
Scvi  Swiss  Federal  Constitution,  Art.  8?  ;  and  the  remarks  of  M.  Nunia  Droz  iu 
his  Instruction  civique,  §  172.  In  some  cantons  the  submission  of  laws  to 
popular  vote  is  compulsory.  In  Geneva  it  is  facidtatif.  See  Oeyieve  ct  ses  Insti- 
tutions, by  A.  Gavard. 
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In  England  the  influence  of  the  same  idea  may  be  discovered 
in  two  phenomena  of  recent  years.  One  is  the  j)rop().sal  fre- 
quently made  to  refer  to  the  direct  vote  of  the  inhabitants  of  a 
town  or  other  local  area  the  enactment  of  some  ordinance  iitl'ect- 
ing  that  district :  as,  for  instance,  one  dctciniining  whether  or 
no  licences  shall  be  granted  within  it  for  the  sale  of  intoxicating 
liquors.  This  method  of  deciding  an  issue,  commonly  Icnown  as 
Local  Option,  is  a  species  of  referendum.  It  diHers  from  the 
Swiss  form,  not  merely  in  being  locally  restricted,  but  rather  in 
the  fact  that  it  is  put  to  the  people,  not  for  the  sake  of  con- 
firming an  Act  of  the  legislature,  but  of  deciding  whether  a 
particular  Act  shall  be  operative  in  a  given  area.  ]>ut  the 
})rinciple  is  the  same ;  it  is  a  transference  of  legislative  authority 
from  a  representative  body,  whether  the  parliament  of  the  nation 
or  the  municipal  council  of  the  town,  to  the  voters  at  the  polls.^ 

The  other  English  illustration  may  seem  far  fetched,  but  on 
examination  will  be  seen  to  involve  the  same  idea.  It  is  now  be- 
ginning to  bo  maintained  as  a  constitutional  doctrine,  that  when 
any  large  measure  of  change  is  carried  through  the  House  of 
Commons,  the  House  of  Lords  has  a  right  to  reject  it  for  the 
purpose  of  conq)elling  a  dissolution  of  P.irliament,  that  is,  an 
appeal  to  the  voters.  And  there  are  some  signs  that  the  view  is 
making  way,  that  even  putting  the  House  of  Lords  out  of  sight, 
the  House  of  Commons  is  not  morally,  though  of  course  it  is 
legally,  entitled  to  pass  a  bill  seriously  changing  the  Constitu- 
tion, which  was  not  submitted  to  the  electors  at  the  preceding 
general  election.  A  general  election,  although  in  form  a  choice 
of  particular  persons  as  members,  has  now  practically  become  an 
expression  of  popular  opinion  on  the  two  or  three  leading 
measures  then  propounded  and  discussed  by  the  party  leaders, 
as  well  as  a  ^^ote  of  confidence  or  no  confidence  in  the  Ministry 
of  the  day.  It  is  in  substance  a  vote  upon  those  measures ; 
although,  of  course,  a  vote  only  on  their  general  principles,  and 
not,  like  the  Swiss  Eeferendum,  upon  the  statute  which  the 
legislature  has  passed.  Even  therefore  in  a  country  which  clings 
to  and  founds  itself  upon  the  absolute  supremacy  of  its  repre- 
sentative chamber,  the  notion  of  a  direct  appeal  to  the  people 
has  made  progress. - 

'  The  reference  to  the  vote  of  the  ratepayers  of  a  parish  of  the  question  whether 
a  rate  shall  be  levied  for  a  free  library  is  another  instance. 
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In  the  United  States,  which  I  need  hardly  say  has  in  this 
matter  l)ecn  nowise  atlccted  by  Franco  or  Switzerland  or  Eng- 
land, bnt  has  developed  on  its  own  lines,  the  conce])tion  that  the 
peo])le  {i.e.  the  citizens  at  large)  are  and  ought  of  right  to  be  the 
supreme  legislators,  has  taken  the  form  of  legislation  by  enacting 
or  amending  a  Constitution.  Instead  of,  like  the  Swiss,  submit- 
ting ordinary  laws  to  the  voters  aft^r  they  have  passed  the 
legislature,  the  Amei'icans  take  subjects  which  belong  to  ordinary 
legislatioji  out  of  the  category  of  statutes,  place  them  in  the 
ConstitutioTi,  and  then  handle  them  as  parts  of  this  fundamental 
instrument.  They  are  not  called  laws;  but  laws  they  are  to  all 
intents  and  purjioses,  differing  from  statutes  only  in  being 
enacted  by  an  authority  which  is  not  a  constant  but  an  occasional 
body,  called  into  action  only  when  a  Convention  or  a  legislature 
lays  })ropositions  before  it. 

I  have  already  ex])lained  the  historical  origin  of  this  system, 
how  it  sprang  from  the  fact  that  the  Constitutions  of  the  colonies 
having  been  given  to  them  by  an  external  authority  superior  to 
the  colonial  legislature,  the  i)eople  of  each  State,  seeing  that  they 
could  no  longer  obtain  changes  in  their  Constitution  from  Britain, 
assumed  to  themselves  the  right  and  duty  of  remodelling  it ; 
putting  the  collective  citizendom  of  the  State  into  the  place  of 
the  British  Crown  as  sovereign.  The  business  of  creating  or 
remodelling  an  independent  commonwealth  was  to  their  thinking 
too  great  a  matter  to  be  left  to  the  ordinary  organs  of  State  life. 
This  feeling,  which  had  begun  to  grow  from  177G  onwards,  was 
much  strengthened  by  the  manner  in  which  the  Federal  Constitu- 
tion was  enacted  in  1788  by  State  conventions.  It  seemed  to 
have  thus  received  a  s])ecially  solemn  ratification ;  and  even  the 
Federal  legislature,  which  henceforth  was  the  centre  of  national 
politics,  was  placed  far  beneath  the  document  which  expressed 
the  will  of  the  people  as  a  whole. 

As  the  republic  Avent  on  working  out  both  in  theory  and  in 
practice  those  conceptions  of  democracy  and  popular  sovereignty 
which  had  been  oidy  vaguely  apprehended  when  enunciated  at 
the  Kevolution,  the  faith  of  the  average  man  in  himself  became 

elections  ocnirring  when  any  important  ni'3asnre  is  before  Parliament,  because 
sncli  an  election  is  taken  to  indicate  tlie  attitude  of  the  people  generally  towards 
the  measure,  and  by  cnnsoquence  the  judiiment  they  would  pronounce  were  a 
general  election  held.  There  have  been  instances  in  which  a  measure  or  part  of  a 
measure  pending  in  Parliament  has  been  dropped,  because  the  result  of  tby 
"by-election"  was  taken  to  indicate  that  it  displeased  the  people. 
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stronger,  his  love  of  equality  greater,  his  desire,  not  only  to  rule, 
but  to  rule  directly  in  his  own  ])ro|)('r  ])crson,  more  constant. 
These  sentiments  would  have  told  still  fuitlior  u[)on  State  govern- 
ments had  they  not  found  largo  scope  in  lucal  govertunent. 
However,  even  in  State  aflairs  they  made  it  an  ai'ticle  of  faith 
that  no  Constitution  cf)uld  be  enacted  save  by  the  direct  vote  of 
the  citizens  ;  and  they  inclined  the  citizens  to  seize  such  chances 
as  occurred  of  making  laws  for  themselves  in  their  own  wav. 
Concurrently  with  the  growth  of  these  tendencies  there  had  beci 
a  decline  in  the  quality  of  the  State  legislatures,  and  of  the  legis- 
lation which  they  turned  out.  They  were  regarded  with  less 
respect;  they  inspired  less  confidence.  Hence  the  peoj)lo  had 
the  further  excuse  for  su})erseding  the  legislature,  that  they  nn'ght 
reasonably  iear  it  would  neglect  or  spoil  the  work  they  desired  to 
see  done. 

Instead  of  being  stimulated  by  this  distrust  to  mend  their 
ways  and  recover  their  former  powers,  the  State  legislatures  fell 
in  with  the  tendency,  and  promoted  their  own  supersession.  The 
chief  interest  of  their  members,  as  will  bo  explained  later,  is  in 
the  passing  of  special  or  local  Acts,  not  of  general  public  legisla- 
tion. They  are  extremely  timid,  easily  swayed  by  any  active 
section  of  opinion,  and  afraid  to  stir  when  i)laced  between  the 
opposite  fires  of  two  such  sections,  as  for  instance,  between  the 
Prohibitionists  and  the  liquor-sellers.  Hence  they  welcomed  the 
direct  intervention  of  the  people  as  relieving  them  of  embarrassing 
problems.  They  began  to  refer  to  the  decision  of  a  popular  vote 
matters  clearly  within  their  oAvn  proper  competence,  such  as  the 
question  of  liquor  traffic,  or  the  creation  of  a  system  of  gratuitous 
schools.  This  happened  as  far  back  as  thirty  years  ago.  And 
in  New  York,  the  legislature  having  been  long  distracted  and 
perplexed  by  the  question  whether  articles  made  by  convicts  in 
the  State  prisons  should  be  allowed  to  be  sold,  and  so  to  compete 
with  articles  made  by  private  manufacturers,  recently  resolved  to 
invite  the  opinion  of  the  multitude,  and  accordingly  passed  an 
Act  under  which  the  question  was  voted  on  over  the  whole  State. 
They  could  not  (except  of  course  by  proposing  a  constitutional 
amendment)  enable  the  people  to  legislate  on  the  point ;  for  it 
has  been  often  held  by  American  courts  that  the  legislature, 
having  received  a  delegated  power  of  law-making,  cannot  delegate 
that  power  to  any  other  person  or  body.^     But  they  could  ask 

^  According  to  the  maxim  Dclefjata  i^otestas  non  delcgatur,  a  maxim  which 
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tho  people  to  advise  them  how  they  should  legislate  ;  and  having 
obtained  its  view  in  this  manner,  coidd  pass  a  statute  in  con- 
funnity  witii  its  wishes. 

It  is,  however,  chiefly  in  the  form  of  an  amendment  to  the 
Constitution  that  we  lind  the  American  voters  exercising  direct 
li!gislative  })ower.  And  this  method  comes  very  near  to  the 
Swiss  referendum,  because  the  amendment  is  first  discussed  and 
approved  by  the  legislature,  a  majority  greater  than  a  simple 
majority  l)eii'cr  required  in  some  States,  and  then  goes  before  the 
citizens  voting  at  the  ])olls.  Sometimes  the  State  Constitution 
provides  that  a  particular  question  shall  be  submitted  by  tho 
legislature  to  tho  voters ;  thus  creating  a  referendum  for  that 
particular  case.  Thus  Wisconsin  refers  it  to  the  voters  to  decide 
whether  or  no  banks  shall  bo  chartered.^  Miiuiesota  declares 
that  a  certain  class  of  railway  laws  shall  not  take  ellect  uidess 
submitted  to  and  ratified  by  a  majority  of  tho  electors.     And  she 

would  not  apply  in  England,  because  there  Parliament  Las  an  original  and  not  a 
delegated  authority. 

Judge  Cooley  says  :  "One  of  the  settled  maxims  of  constitutional  law  is  that 
the  ])0wer  conferred  upon  tlie  legislature  to  make  laws  cannot  be  delegated  by 
that  department  to  any  other  body  or  authority.  Wliere  tlie  sovereign  i)ower  of 
the  State  has  located  the  authority,  there  it  must  renuun  ;  and  by  the  constitu- 
tional authority  alone  the  laws  must  be  made  until  tlie  Constitution  itself  is 
changed.  The  power  to  whose  judgment,  wisdom,  and  patriotism  this  higli  pre- 
rogative has  been  entrusted  ciumot  relieve  itself  of  tlie  resjiousilnlity  by  dioosing 
other  ageuv.ies  upon  which  the  power  shall  be  devolved  "  {Constit,  Limit.,  p, 
141).  He  quotes  from  Locke  {t'inl  Gorernmcnt,  §  112)  the  remark  that  "The 
legislature  neither  must  nor  can  transfer  the  jiower  of  making  laws  to  anyl)ndy 
else,  or  place  it  anywhere  but  where  the  peojjle  have."  Tliis  is  one  of  Locke's 
"bounds  set  to  tlie  legislative  power  of  every  commonwealth  in  every  form  of 
government ; "  but  it  has  not  precluded  the  British  Parliament  from  delegating 
large,  and  in  many  cases  truly  legislative,  powers  to  particular  persons  or  author- 
ities, such  as  the  Crown  in  CounciL 

There  has  been  niucli  ditrcreuce  of  ojiinion  among  AnnTican  courts  as  to  the 
extent  to  which  a  legislature  may  refer  the  operation  of  a  general  law  to  popular 
vote  in  a  locality,  but  "  the  clear  weight  of  authority  is  in  support  of  legislation 
of  the  nature  commonly  known  as  local  option  laws." — Cooley,  ut  siipra,  p.  152  ; 
and  see  the  cases  collected  in  his  notes. 

^  Constitution  of  1843,  Art.  xi.  §  5. — "The  legislature  may  submit  to  the 
voters  at  any  general  election  the  question  of  '  Bank  or  iio  bank  ? '  and  if  at  any 
such  election  a  number  of  votes  equal  to  a  majority  of  all  tlie  votes  cast  at  sucli 
election  on  that  subject  shall  be  in  favour  of  banks,  then  the  legislature  shall  have 
power  to  grant  bank  charters,  or  to  ]iass  a  general  banking  law,  with  such  restric- 
tions and  under  such  regulations  as  they  may  deem  expedient  for  the  protection 
of  the  bill-holders  :  Provided,  that  no  such  grant  or  law  shall  have  any  force  or 
effect  until  the  same  shall  have  been  submitted  to  a  vote  of  the  electors  of  tho 
State  at  some  general  election,  and  been  approved  by  a  majority  of  the  votes  cast 
on  that  subject  at  such  election." 
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provides,  1  '  a  later  amendment  to  her  Constitution,  that  "  the 
moneys  bcloni^ini!;  to  the  internnl  improvement  land  fund  shall 
never  be  a])])i-()priaro(l  for  any  purpose  till  the  enactment  for  that 
purpose  shall  have  been  approved  by  a  mnjority  of  the  electors 
of  the  State,  voting  at  the  atunial  general  election  following  tho 
passage  of  the  Act."  ^  In  this  last  instance  the  referendum  goes 
the  length  of  constituting  the  voters  the  financial  authority  for 
the  State,  withdra-vving  from  the  legislature  what  might  seem  tho 
oldest  a!id  most  essential  of  its  functions. 

It  is  not  uncommon  for  proposals  submitted  by  the  legislature 
in  the  form  of  constitutional  amendments  to  be  rejected  by  the 
people.  Thus  in  Indiana,  Nebraska,  Ohio,  and  Oregon,  the  legis- 
lature submitted  amendments  extending  the  suflVage  to  women, 
and  the  people  in  all  four  States  refused  the  extension.  In 
Colorado,  where  the  Constitution  of  1876  had  provided  a  special 
referendum  on  the  point,  the  legislature  passed  its  woman  fran- 
chise law,  and  submitted  it  to  popular  vote  in  October  1877, 
when  it  was  rejected  by  14,000  votes  to  7400.  -v 

What  arc  the  practical  advantages  of  this  plan  of  direct  legis- 
lation  by  the  p(30i)le  ?  Its  demerits  are  obvi(jus.  Besides  those 
I  have  already  stated,  it  tends  to  lower  the  authority  and  sense 
of  responsibility  in  the  legislature  ;  and  it  refers  matters  needing 
much  elucidation  by  debate  to  the  determination  of  those  who 
cannot,  on  account  of  their  nimibers,  meet  together  for  discus- 
sion, and  many  of  whom  may  have  never  thought  about  the 
matter.^  These  considerations  will  to  most  Europeans  appear 
decisive  against  it.  The  proper  course,  they  will  say,  is  to  im- 
])rove  the  legislatures.  The  less  you  trust  them,  the  worse  they 
will  be.  They  may  be  ignorant;  yet  not  so  ignorant  as  the^ 
masses. 

l]ut  the  improvement  of  the  legislatures  is  just  what  the 

^  Amendments  of  1S71  and  lv'74  to  the  Constitution  of  1857. 

-  A  Scoteli  local  option  bill  pr  'posing  to  refer  to  tlie  vote  of  the  ratepayers  the 
decision  of  tlie  question  whether  licences  for  the  sale  of  intoxicating  liquors  in  any 
town  sliall  be  granted  has  called  forth  much  discussion  as  to  tiie  merits  of  popalar 
voting.  It  is  urged  by  some  that  this  provision,  by  taking  away  from  the  repre- 
sentati"e  local  authority  the  deternnnation  of  an  important  qne3tion,  will  lower 
the  position  of  tliat  antliority,  and  nuike  leading  residents  less  eager  to  be  elected 
members  of  it.  It  is  replied  that  tho  local  authorities  cainiot  always  be  trusted  in 
such  a  question,  that  the  ratepayers  will  be  satisfied  with  no  decision  but  their 
own,  and  that  to  make  the  opinion  of  a  candidate  on  this  one  question  tlie  test  of 
his  fitness  to  be  elected  a  member  of  the  local  authority  will  really  injure  the 
election,  by  excluding  men  who  might  possibly  be  the  best  in  point  of  personal 
capacity. 
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Americans  dospair  of,  or,  as  thoy  would  prefer  to  say,  have  not 
time  to  attend  to.  Hence  they  f.dl  back  on  the  ii'ferendiim  as 
the  best  course  available  under  the  circumstances  of  the  case,  and 
in  such  a  world  as  the  present.  They  do  not  claim  that  it  has 
^any  great  educative  etlect  on  the  people.  But  they  remark  with 
truth  that  the  mass  of  the  people  are  equal  in  intelligence  and 
character  to  the  avei-age  State  legislatoi",  and  arc  exposed  to 
fewer  tem))tations.  The  legislator  can  be  "got  at,"  the  people 
Vcannot.  The  personal  interest  of  the  individual  legislator  in 
passing  a  measure  for  chartering  baidcs  or  spentiing  the  internal 
improvement  fund  may  be  greater  than  his  interest  as  one  of  the 
connuunity  in  preventing  bad  laws.  It  will  be  othei'wise  with 
the  bulk  of  the  citizens.  The  legislator  may  be  subjected  by  the 
advocates  of  women's  suffrage  or  liquor  jirohibition  to  a  pressure 
irresistible  by  ordinary  mortals  ;  but  the  citizens  are  too  numerous 
to  be  all  wheedled  or  threatened.  Hence  they  can  and  do  reject 
j)ropos;ds  which  the  legislature  has  assented  to.  Nor  should  it 
be  forgotten  that  in  a  country  where  law  depends  for  its  force  on 
the  consent  of  the  governed,  it  is  eminently  desirable  that  law 
should  not  outrun  popular  sentiment,  but  have  the  whole  weight 
of  the  people's  deliverance  behind  it. 

A  brilliant,  though  severe,  critic  of  Canadian  institutions 
deplores  the  want  of  some  similar  arrangement  in  the  several 
Provinces  of  the  Dominion.  Having  remarked  that  the  veto  of 
the  lieutenant-governor  on  the  Acts  of  a  Provincial  legislature  is 
in  practice  a  nullity,  and  that  the  central  government  never 
vetoes  such  Acts  except  where  they  are  held  to  exceed  the  con- 
stitutional competence  of  the  legislature,  he  urges  that  what  is 
needed  to  cure  the  faults  of  Provincial  legislation  is  to  borrow 
the  American  plan  of  submitting  constitutional  amendments 
(and,  he  might  add,  laws)  to  popular  vote.  "The  people  can- 
not be  lobbied,  wheedled,  or  bull-dozed;  the  people  is  not 
in  fear  of  its  re-election  if  it  throws  out  somethitig  supported 
by  the  Irish,  the  Prohibitionist,  the  Catholic,  or  the  Methodist 
vote."i 

If  the  practice  of  recasting  or  amending  State  Constitutions 
were  to  grow  common,  one  of  the  advantages  of  direct  legislation 
by  the  people  would  disappear,  for  the  sense  of  pci'manencc 
would  be  gone,  and  the  same  mutability  which  is  now  possible 
in  ordinary  statutes  would  become  possible  in  the  provisions  of 
^  Mr.  Golchvin  Smith  in  the  Contemporary  Recieio. 
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tlio  fundiinioiital  law.  15ut  this  fault  of  small  (IciUDciacios,^ 
especially  when  ruled  by  primary  assemblies,  is  uulikely  to  recur 
in  large  democracies,  such  as  most  States  have  now  become,  ikm' 
does  it  seem  to  bo  on  the  increase  among  them,  lu'fcreiice  to 
the  jicople,  therefore,  acts  as  a  conservative  force  ;  that  is  to 
say,  it  is  a  conservative  method  as  cumpareil  with  action  by  the 
legislature. 

In  England,  and  indeed  in  most  European  countries,  ro|»i'e- 
sentativc  government  has  been  hitherto  an  institution  with 
mai'kedly  conservative  elements,  because  the  legislating  repie- 
sentatives  have  generally  belonged  to  the  wealthy  or  well-born 
and  educated  classes,  who  having  something  to  lose  by  change, 
are  disinclined  to  it,  who  have  been  looked  up  to  by  the  masses, 
and  who  have  been  imperfectly  resj)onsive  to  ])opular  impulses. 
American  legislatures  have  none  of  these  features.  The  meir 
are  not  superior  to  the  multitude,  partly  because  the  iindtitude 
is  tolerably  educated  and  tolerably  well  ofK  The  multitude  does 
not  defer  to  them.  They  are  horribly  afraid  of  it,  and  indeeil  of 
any  noisy  section  in  it.  They  live  in  the  breath  of  its  favour ; 
they  hasten  to  fulfil  its  behests  almost  before  they  are  uttered. 
Accordingly  an  impulse  or  passion  dominant  among  the  citizens 
tells  at  once  on  the  legislature,  and  finds  expression  in  a  law,  the 
only  check  being,  not  the  caution  of  that  boily  and  its  willingness 
to  debate  at  length,  but  the  incapacity  it  often  shows  to  embody 
in  a  practical  form  the  wishes  manifested  by  the  people.  Hence' 
in  the  American  States  rcj)resentativc  government  has  by  no 
means  that  conservative  quality  avI  ch  Europeans  ascribe  to  it, 
whereas  the  direct  vote  of  the  people  is  the  vote  of  men  who  are 
generally  better  instructed  than  the  European  masses,  more 
experienced  in  politics,  more  sensible  of  their  interest  in  the 
stability  of  the  country.  If,  therefoi'e,  Ave  regard  the  refer- 
endum in  its  eficct  upon  the  State  legislature,  Ave  shall  regard 
it  as  being  rather  a  bit  and  bridle  than  a  spur. 

This  method  of  legislation  by  means  of  a  Constitution  or 
amendments  thereto,  arising  from  sentiments  and  under  con- 
ditions in  many  respects  similar  to  those  Avhich  have  produced 
the  referendum  in  SAvitzerland,  is  an  interesting  illustration  of 

^  So  frequent  a  charge  against  the  Greek  republics  and  the  Italian  ivpublics  of 
the  middle  ages,  as  Dante  says  of  Florence — 

"  Ch'  a  mezzo  NovemLre, 
Noil  giunge  quel  che  tu  d'Ottobrc  111." 
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tlio  toiuliMii'y  of  inslitutions,  liko  sti-o;ims,  to  woar  tluMr  cluuiiu^ls 
iK'opof.  A  historiiMl  iU'i-idont,  si)  to  sju-ak,  stiggostod  to  tlio 
Anu'fiiMtis  till'  siibji'i'tion  oi  {\\v\v  ll>^isl;^tu^os  to  a  fuiuhnuoiital 
l;n\',  and  the  iiiviMitit>u  has  Ihhmi  iisi\l  tor  othor  purposes  far  nioro 
oxtonsi\<'ly  than  its  rroators  t\>ivsa\v.  It  is  now,  nioreovor, 
si'rviiH>aMo  iii  a  way  wliii'li  tho.si<  who  first  usihI  it  diil  not  con- 
tomplato,  thousAh  tlu\v  aro  well  pKwsed  with  tlio  result.  It  acts 
as  a  restraint  not  oidv  on  the  \iees  and  foUii-s  of  legislators,  but 
iMi  the  ju-'iple  theiMselves.  llaviui;-  solenn.ly  bound  themselves 
by  their  Constitution  to  eertain  rules  and  prineiples,  tlie  people 
eoine  to  res[Het  those  jiriiu'iples.  They  have  parted  witJi  powers 
whieh  they  niiuht  be  tetupted  in  a  moment  of  exeitement,  or 
under  the  pn>ssure  oi  sutVeriuj;',  to  abuse  thronuh  their  too  pliant 
representatives;  and  altln>Ui:h  tlu>v  ean  resume  these  powers  by 
enaetiui;  a  new  ronstitution  or  amending  the  old  one,  the  proeess 
of  resumption  rinpiires  time,  and  involves  steps  whieh  seeure 
eare  ami  deliberation,  while  allowing  passion  to  eool,  ami  the 
prospei't  of  a  natural  relief  from  eeiuiomic  evils  to  appear.  It 
has  been  well  observeil  by  Hr.  von  ilolst  ^  that  the  eompleteness 
and  eoiisisteiu'y  with  whieh  the  prineiple  of  the  direct  sovereignty 
of  the  whole  [)eo[)le  is  t'arried  out  in  Ameriea  has  eheelunl 
revi>lution.ary  tendem'it>s,  by  pointing  out  a  peaceful  ami  legal 
nietluul  for  the  etVeeting  of  politii-al  or  eeonomieal  ehang»vs, 
ami  h.as  fostiMi'd  that  disposition  to  respect  the  decisii>n  of  the 
majority  which  is  essential  to  the  success  of  popular  govern- 
ments. 

State  (.\>nstitutions,  ciMisideretl  as  laws  draftiul  bv  a  Con- 
veution  ami  enacted  by  the  [leople  at  large,  are  better  both  in 
form  and  substance  than  laws  made  by  the  legislature,  because 
they  are  the  work  oi  abler  men,  acting  under  a  s[)ecial  com 
missiim  which  im[)oses  special  responsibilities  on  them.  The 
ap[)ointment  of  a  l Hii-^titutional  Convention  is  ai\  important 
event,  m  Inch  excites  general  iutenvst  in  a  State.  Its  functions 
are  weighty  and  ditlicidt,  far  transceiuling  those  oi  the  regular 
legislature,  lleiu'e  the  best  men  in  the  State  desin*  a  seat  in  it, 
and,  in  particulai',  eminent  lawyeis  bet'ome  candidates,  knowing 
how  nnu-h  it  will  atlect  the  laAV  they  practise.  It  is  thereftnv  a 
body  superior  in  com[H>sition  to  either  the  Senate  ov  t!ie  House 
of  a  State.  Its  proceedings  excite  more  interest;  its  debates  are 
nioro  instructive  ;  its  couclusions  aro  more  carefully  weigheil, 
1  Const  it  utumal  Law  cf  the  United  States,  i  iHt. 
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booauso  thoy  cannot  bo  roatlily  rovorsiHl^  Ov  if  tho  work  of 
ahorijiii  tho  oonstitutioii  is  oarriod  out  h\  a  sorios  of  aniotuhuonts, 
thoso  aro  bikolv  to  bo  uioro  fuliv  oonsiiloroil  bv  tho  h'^islaturo 
than  onlinary  statutes  wouUl  bo,  and  to  be  framed  with  nunc 
regard  to  eloarnoss  and  proeision. 

Jii  tho  interval  between  the  softleniont  by  the  eonvention  of 
its  tlraft  o-^nstitutiiMi,  or  by  tho  legislature  of  its  draft  aniend- 
nionts,  and  the  putting  i>f  the  matter  to  tho  vote  of  tho  people, 
there  is  eopious  iliseussion  in  tho  press  and  at  pid>lie  meetings, 
,so  that  tho  eiti/.ens  often  go  well  prepared  to  tho  polls.  An 
all-pervading  [uvss  iloes  tho  work  whioh  spooehes  diil  in  tho 
aneient  republies,  and  tho  faot  that  eonstitutions  and  amendments 
so  subn\itted  aro  frenuently  n>joetod,  shows  that  tho  people, 
whether  thev  aet  wiselv  ov  not,  do  not  at  anv  rate  stnronder 
thomsolves  blindly  to  the  judgment  of  a  eonvention,  or  oboiliontly 
adopt  tlio  pi\^i>osals  of  a  legislature. 

Tho-^o  merits  are  indeed  not  always  elaimable  for  oiMiventions 
and  their  romoilelled  eonstitutions,  mueh  less  fm-  iuiliviilual 
anuMulments.-  The  Constitution  oi  California  of  lS7i)  (^whereof 
more  in  a  later  ehapti>r)  is  a  strikini:;  instaneo  to  tho  oontrarv. 
l*ut  a  general  survey  of  this  braneh  of  our  iiupiiry  leads  to  the 
eonelusion  that  tho  peoples  of  tho  several  States,  in  the  exercise 
of  this  their  highest  fnnetion,  show  little  of  that  haste,  tiiat  reek- 
lossnoss,  that  love  oi  change  for  the  sake  oi  change,  with  which 
Kuropean  theorists,  both  aneiotit  and  modern,  have  boon  wont  to 
credit  tlomocraoy  ;  and  that  tho  methinl  of  direct  Ugislationby 
tho  eitizons.  liable  as  it  iloid>tless  is  to  abuse,  causes,  in  the 
present  comlitiou  of  the  States,  fewer  evils  than  it  prevents. 

'  Oi\'a.-ioii;illy  iioiuo  j'aitii'uhir  i-l:i\iso  of  a  diaft  ooiistitution  is  sciianitcly 
subuiitttHl  ti>  th'.>  ivoj'lo  ;  it"  tlu\v  !ij>i>rovo  it,  it  is  insorteil  iti  tlio  i>nistitiitiuii, 
wh'wh  is  votod  on   .s  ;i  wliolo  ;  it'  thoy  ivfuso  it.  it  is  omit  toil. 

''  Tlunv  is  imu'li  ooutrovovsy  ii\  Amofion  as  to  whotluT  t!u<  lu'ttcr  iiu'tliod  of 
vofonnitig  a  ciiiistitutioii  bo  to  iwast  it  by  a  rouvi-ntioii  or  n'liiovo  ivirtioiil;u- 
Momishos  by  a  sorios  of  aiuomimonti.  Prol-ably  'lio  mio  iilui  or  tho  othor  h  to 
bo  profonvil,  aiToidiiig  to  tho  coiulitiou  of  imblio  sontimoiit  aiul  tho  likohhood  of 
stvuriiit^  ti  strong  ooii volition. 
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TiiK  siiuil;ii-i(y  of  tho  friimo  of  govoniuuMit  in  tlie  tliirty-oij^lit 
republics  which  make  up  tlu^  United  States,  a  similarity  which 
appears  tho  more  remarkable  when  wo  remember  that  each  of 
tho  republics  is  iudepcudeiit  and  self-detormiued  as  respects  its 
frame  of  government,  is  duo  to  the  common  source  whence  tho 
governments  flow.  They  are  all  copies,  some  inunediate,  some 
mediate,  of  ancient  Knglish  institutions,  vi/.  charteied  self  govern- 
ing corporations,  which,  under  tho  inlluence  of  l'!nglish  habits, 
and  with  tho  j)rocevlent  of  the  English  i)arliainentary  system 
before  their  eyes,  developed  into  govenunents  resembling  that  of 
Kiigland  in  the  eighteenth  century.  Each  of  tho  thirteen  colonies 
had  up  to  1 77(5  boon  regulated  by  a  chaitor  from  tho  Uritish 
Crown,  which,  according  to  tho  best  and  oldest  of  all  Mnglish 
traditions,  allowed  it  the  practical  managemtMit  of  its  own  all'airs. 
The  charter  contained  a  sort  of  skeleton  constitution,  which  usage 
had  clothed  with  nerves,  nnisdos,  and  sinews,  till  it  became  a 
complete  and  symmetrical  woi'king  system  of  fre(^  goveriunent. 
There  was  in  each  a  governor,  in  two  colonies  ihosen  by  the 
people,^  in  tho  rest  nominated  by  tho  Crown  ;  there  wa  a  legis- 
lature ;  there  wore  executive  otlicors  acting  under  the  governor's 
commission  and  judges  nominated  by  him  ;  there  were  local  self- 
governing  comnuuiities.  In  none,  however,  did  thei'o  exist  what 
wo  call  cabinet  government,  i.e.  the  rule  of  tho  legislature  through 
a  committee  of  its  own  mend)ers,  coupled  with  tho  irresponsibility 
of  the  j)ermanent  ncuiinal  head  of  tho  executive.  This  separation 
of  the  executive  from  tho  legislature,  which  naturally  arose  from 
tho  fact  that  tho  governor  was  an  oflicer  directly  responsible  to 

^  llowt'Vor,  ill  Coiiiiootii'ut  mill  lUiodo  Islaml,  tlio  ^'ovoriior  wiis  i-lioseii,  not  a.s 
now  liy  tlie  luMiph!  at  larj^c,  Imt  by  tlie  C'oiiipaiiy  assciiibk'd  in  general  court,,  a 
body  wliieli  passed  into  the  legislature  of  tho  colony.  See  Charter  of  Conuecticut 
of  1(302,  Chiirter  of  llhoite  Island,  IOCS. 
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another  ])owcr  than  tho  (■()h)iiial  k\L;islatiiio,  viz.  the  I)iiti>.h 
Crown,  hiH  own  muster  to  whom  he  stood  or  fell,'  distinmiishcs 
tlio  old  cohmial  |:;overnments  of  North  America  from  those  of  tiie 
British  colonies  of  tho  piesent  day,  in  all  of  which  eahinot  ^'ovei-n- 
ment  prevails.^  The  latter  are  copies  of  tho  i)i'escnt  Constitution 
of  England;  tho  former  resembled  it  as  it  e.xisted  in  the  seven- 
teenth and  boginning  of  tho  eightoonth  century  before  cabinet 
governmont  had  grown  u]>. 

When  tiie  thirteen  colonics  ])ecamo  sovereign  States  at  the 
Revolution,  tluiy  preserved  this  fi;imo  of  governnuMit,  substitutitig 
a  governor  cho.sen  by  tho  State  for  one  appointed  by  the  Crown. 
As  tho  now  States  admitted  to  tho  Union  after  1789  successively 
formed  tlunr  constitutions  piior  to  their  adnussion  to  the  Union, 
each  ado])tc{l  tho  same  scliemo,  its  ])eoplo  imitating,  as  was 
natiu'al,  tho  oUler  commonwealths  whence  they  came,  and  whoso 
working  tliey  understood  and  admired. ^^  J-'hoy  were  the  more 
inclined  to  do  so  because  they  fomid  in  tho  ohler  constitutions 
that  sharp  separation  of  tlu;  executive,  h'gislative,  and  judicial 
powers  which  tho  jjolitical  philosophy  of  those  days  taught  them 
to  regard  as  essential  to  a  free  government,  and  they  all  take 
this  separation  as  their  })tint  of  departure. 

I  have  observed  in  an  earlier  chapter  that  tho  influence  on  the 
framers  of  tho  Federal  Constitution  of  tho  examples  of  free 
government  w'hich  they  found  in  their  several  States,  had  Iksou 
profound.  Wo  may  sketch  out  a  sort  of  genealogy  of  Uovorn- 
nients  as  follows  : — 

First.  The  English  incorporated  Com})any,  a  self-governing 
body,  with  its  governor,  deputy-governor,  and  assistants  chosen 
by  the  freemen  of  tho  company,  and  meeting  in  what  is  called 
tho  General  Court  or  Assembly. 

Next.  Tho  Colonial  Government,  which  out  of  this  Com])any 
evolves  a  governor  or  executive  head  and  a  legislature,  consisting 
of  rei)resentativos  chosen  Ijy  the  citizens  and  meeting  in  one  or 
two  chambers. 

^  Even  in  Conufcticut  and  lllioilo  Inland  tlio  governor,  thougli  chosen  by  tlie 
colony,  was  in  a  sense  resiiiiiisiblo  to  llio  (.'rown. 

^  01'  course  in  tlie  liritisii  st'lf-^'ovcrniug  colonics  tlic  governor  is  still  responsible 
to  the  Crown,  but  tliis  resiioiisihility  is  confnicd  within  narrow  limits  by  tlie 
-esuonsibility  of  his  ministers  co  tho  colonial  legislature  and  by  the  wide  powt^rs 
of  that  legislature. 

"  Massachusetts  worked  for  several  years  with  a  small  council  as  the  executive 
power  representing  the  former  Crown  governor,  but  in  1 780  she  came  back  to  the  plan 
of  a  single  governor,  while  retaining,  us  she  still  retains,  a  council  surrounding  him. 
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Thirdly.  The  State  Government,  which  is  nothing  hut  the 
colonial  government  developed  and  somewhat  democratized,  with 
a  governor  chosen  originally  by  the  legislature,  now  always  by 
the  people  at  large,  and  now  in  all  cases  with  a  legislature  of  two 
chambers.  From  the  original  thirteen  States  this  form  has  spread 
over  the  Union  and  prevails  in  every  State. 

Lastly.  The  Federal  Government,  modelled  after  the  State 
Governments,  with  its  President  chosen,  through  electors,  by  the 
people,  its  two-chambered  legislature,  its  judges  named  by  the 
President.^ 

Out  of  such  small  beginnings  have  great  things  grown. 

It  would  be  endless  to  describe  the  minor  differences  in  the 
systems  of  the  thirty-eight  States.  I  will  sketch  the  outlines 
only,  which,  as  already  observed,  are  in  the  main  the  same 
everywhere. 

Every  State  has — 

An  executive  elective  head,  the  governor. 

A  mmiber  of  other  administrative  ofiicers. 

A  legislature  of  two  houses. 

A  system  of  courts  of  justice. 

Various  subordinnto  local  self-governing  communities,  counties, 
cities,  townships,  villages,  school  districts. 

The  governor  and  the  other  chief  officials  are  not  now  chosen 
by  the  legislature,  as  was  the  case  under  most  of  the  older  State 
Constitutions,  but  by  the  people.  They  are  as  far  as  possible  dis- 
joined from  the  legislature.  Neither  the  governor  nor  any  other 
State  official  can  sit  in  a  State  legislature.  He  cannot  lead  it. 
It  cannot,  except  of  course  by  passing  statutes,  restrain  him. 
There  can  therefore  be  no  question  of  any  government  by 
ministers  who  link  the  executive  to  the  legislature  according  to 
the  system  of  the  free  countries  of  modern  Europe  and  of  the 
British  colonies. 

Of  these  several  powers  it  is  best  to  begin  by  describing 
the  legislature,  because  it  is  by  far  the  strongest  and  most 
prominent. 

An  American  State  legislature  always  consists  of  two  houses, 
the  smaller  called  the  Senate,  the  larger  usually  called  the  House 

^  One  might  add  another  generation  at  llie  hcginniiig  of  this  genealogy  by 
deriving  the  Englisli  corporate  company  from  the  Roman  collegia,  and  a  generation 
at  the  end  by  observing  how  much  the  constitution  of  modern  Switzerland  owes 
to  that  of  the  United  States. 
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of  Representatives,  though  in  six  States  it  is  entitled  "The 
Assembly,"  and  in  three  "  The  House  of  Delegates."  The  origin 
of  this  very  interesting  feature  is  to  bo  sought  rather  in  history 
than  in  theory.  It  is  duo  partly  to  the  fact  that  in  some  colonies 
there  had  existed  a  small  governor's  council  in  addition  to  the 
po[)ular  rei)resentativo  body,  partly  to  a  natural  disposition  to 
imitate  the  mother  country  with  its  Lords  and  Commons,  a  dis- 
position which  manifested  itself  both  in  colonial  days  and  when 


the  revolting  States  were  giving  themselves  new  Constitutions, 
for  up  to  177G  some  of  the  colonies  had  gone  on  with  a  legisla- 
ture of  one  house  only.  Now,  however,  the  need  for  two 
chambers  has  become  an  axiom  of  political  science,  being  based 
on  the  belief  that  the  innate  tendency  of  an  assembly  to  become 
hasty,  tyrannical,  and  corrupt,  needs  to  be  checked  by  the  co- 
existence of  another  house  of  equal  authority.  The  Americans 
restrain  their  legislatures  by  dividing  them,  just  as  the  Komans 
restrained  their  executive  by  substituting  two  consuls  for  one 
king.  The  only  States  that  ever  tried  to  do  with  a  single  house 
were  Pennsylvania,  Georgia,  and  Vermont,  all  of  whom  gave  it 
up  :  the  first  after  four  years'  experience,  the  second  after  twelve 
years,  the  last  after  fifty  years.^  It  is  with  these  trifling  excep- 
tions the  quod  semper,  quod  ubique,  quod  ah  omnibus  of  American 
constitutional  doctrine.'-^ 
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^  Upon  this  subject  of  the  division  of  the  legislature,  see  Kent's  Commentaries, 
i.  208-210  ;  and  Story's  Commentaries  on  llie  American  Constitution,  ^%  .'>48-570. 
It  deserves  to  bo  reinarlced  that  the  Pennsylvunian  Constitution  of  1786,  the 
Georgian  Constitution  of  1777,  and  the  Vermont  Constitutions  of  1786  and  1793, 
all  of  wliich  constituted  one  house  of  legislature  only,  provided  for  a  second  body 
called  the  Kxecutive  Council,  which  in  Georgia  had  the  duty  of  exanuning  bills 
sent  to  it  by  tlio  Htjuse  of  Assembly,  and  of  remonstrating  against  any  jirovisions 
they  disapproved,  and  iu  Vermont  was  empowered  to  submit  to  the  Assembly 
amendments  to  bills  sent  vl\>  to  them  by  the  latter,  and  iu  case  the  Assembly  did 
not  accept  such  amendments,  to  suspend  the  i)as",ing  of  the  bill  till  the  next 
session  of  the  legislature.  In  1789,  Georgia  abolished  her  Council,  and  divided 
her  legislature  into  two  houses;  Pennsylvania  did  the  same  in  1790;  Vermont 
iu  1836.  Both  Pennsylvania  and  Vermont  had  also  a  body  called  the  Council  of 
Censors,  who  may  lie  compared  with  the  Nomotheta;  of  Athens,  elected  every 
seven  years,  and  charged  with  the  duty  of  examining  the  laws  of  th"  '^t^ite  and 
their  execution,  and  of  suggesting  amendments.  This  body  was  abolished  in 
Pennsylvania  in  1790,  but  lasted  on  in  Vermont  till  1870.  All  these  experiments 
well  deserve  the  study  of  constitutional  historians. 

^  It  ought  to  be  noted  as  an  illustration  of  the  divergences  between  countries 
both  highly  democratic  that  in  the  Swiss  cantons  the  legislatures  consist  of  one 
chamber  only.  In  most  of  these  cantons  there  is,  to  be  sure,  a  referendum  and  a 
small  executive  council.  Another  remarkable  divergence  is  that  whereas  in 
America,  and  especially  iu  the  West,  the  tendency  is  towards  "  lotutiou "  in 
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Both  houses  are  chosen  by  popular  vote,  generally  ^  in  equal 
eiector.il  districts,  and  by  the  same  voters,  although  in  a  few 
States  there  are  minor  variations  as  to  modes  of  choice.^ 

The  following  differences  between  the  rules  governing  the  two 
Houses  are  general : — 

1.  The  senatorial  electoral  districts  are  always  larger,  usually 
twice  or  thrice  as  large  as  the  House  districts,  and  the  number 
of  senators  is,  of  course,  in  the  same  proportion  smaller  than  that 
of  representatives. 

2.  A  senator  is  usually  chosen  for  a  longer  term  than  a 
representative.  In  twenty-four  States  he  sits  for  four  years,  in 
one  (New  Jersey)  for  three,  in  eleven  for  two,  in  two  (Massa- 
chusetts and  Rhode  Island)  for  one  year  only. 

3.  In  most  cases  the  Senate,  instead  of  being  elected  all  at 
once  like  the  House,  is  only  partially  renewed,  half  its  members 
going  out  when  their  two  or  four  years  have  been  completed, 
and  a  new  half  coming  in.  This  gives  it  a  sense  of  continuity 
which  the  House  wants. 

4.  In  some  States  the  age  at  which  a  man  is  eligible  for 
the  Senate  is  fixed  higher  than  that  for  the  House  of  Repre- 
sentatives ;  and  in  one  (Delaware)  he  must  own  freehold  land  of 
200  acres  or  real  or  personal  estate  of  the  value  of  £1000. 
Other  restrictions  on  eligibility,  such  as  the  exclusion  of  clergy- 
men (which  still  exists  in  s?.x  States,  and  is  of  old  standing),  that 
of  salaried  public  officials  (which  exists  everywhere),  that  of 
United  States  officials  and  members  of  Congress,  and  that  of 
persons  not  resident  in  the  electoral  district  (frequent  by  law 
and  practically  universal  by  custom),  apply  to  both  Houses. 
In  some  States  this  last  restriction  goes  so  far  that  a  member  who 
ceases  to  reside  in  the  district  for  which  he  was  elected  loses  his 
seat  ipso  facto. 

office,  in  Switzerland  an  official  and  a  member  of  a  legislature  is  usually  continued 
in  his  post  from  one  term  to  another,  in  fact  is  Geldom  displaced  except  for 
some  positive  fault.  At  one  time  officials  were  ateadily  re-elected  in  Con- 
necticut. 

^  In  Connecticut,  every  town  which  had  members  in  1874  still  returns  two 
members,  whatever  its  size,  and  new  towns  obtain  two  members  when  they  reach 
5000.  Thus  a  gr^iat  many  very  small  places  have  two  members  eacli,  and  the 
State  is  governed  by  the  representatives  of  "rotten  boroughs."  As  they  form  the 
majority,  they  have  hitherto  refused  to  submit  to  the  people  a  constitutional 
amendment  for  a  redistribution  of  seats  on  the  basis  of  equal  population. 

-  For  instance,  iu  Rhode  Island  every  town  or  city,  be  it  great  or  small, 
returns  one  senator.  In  Illinois,  every  district  returns  one  senator  and  three 
representatives,  but  the  latter  are  elected  by  minority  voting. 
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I  have  dwelt  in  an  earlier  chapter  (Chap.  XIV.)  on  the 
strength  of  this  local  feeling  as  regards  congressior.al  elections, 
and  on  the  results,  to  a  European  eye  mo^^tly  unfortunate,  which 
it  produces.  It  is  certainly  no  weaker  in  State  elections.  Nobody 
dreams  of  offering  himself  as  a  candidate  for  a  place  in  which  he 
does  not  reside,  even  in  new  States,  where  it  might  bo  thought 
that  there  had  not  been  time  for  local  feeling  to  spring  up. 
Hence  the  educated  and  leisured  residents  of  the  greater  cities 
have  no  chance  of  entering  the  State  legislature  except  for  the 
city  district  wherein  they  dwell ;  and  as  these  city  districts  are 
those  most  likely  to  be  in  the  hands  of  some  noxious  and  selfish 
ring  of  professional  politicians,  the  prospect  for  such  an  asjnrant 
is  a  dark  one.  We  shall  see  presently  that  some  of  these  State 
legislatures  sadly  need  reform  in  their  methods  and  their 
tone.  Nothing  more  contributes  to  make  reform  difficult  than 
the  inveterate  habit  of  choosing  residents  only  as  members. 
Suppose  an  able  and  public-spirited  man  desiring  to  enter  the 
Assembly  or  the  Senate  of  his  State  and  shame  the  offenders  who 
are  degrading  or  plundering  it.  He  may  be  wholly  unable  to  find 
a  seat,  because  in  his  place  of  residence  the  party  opposed  to  his 
own  may  hold  a  permanent  majority,  and  he  will  not  be  even 
considered  elsewhere.  Suppose  a  group  of  earnest  men  who, 
knowing  how  little  one  man  can  effect,  desire  to  enter  the  legis- 
lature at  the  same  time  and  work  together.  Such  a  group  can 
hardly  arise  except  in  or  near  a  great  city.  It  cannot  effect  an 
entrance,  because  the  city  has  at  best  very  few  seats  to  be  seized, 
and  the  city  men  cannot  offer  themselves  in  any  other  part  of  the 
State.  That  the  restriction  often  rests  on  custom,  not  on  law, 
makes  the  case  more  serious.  A  law  can  be  repealed,  but  custom 
has  to  be  unlearned ;  the  one  may  be  done  in  a  moment  of  happy 
impulse,  the  other  needs  the  teaching  of  long  experience  applied 
to  receptive  minds. 

The  fact  is,  that  the  Americans  have  ignored  in  all  their 
legislative  as  in  many  of  their  administrative  arrangements,  the 
differences  of  capacity  between  man  and  man.  They  underrate 
the  difficulties  of  government  and  overrate  the  capacities  of  the 
man  of  common  sense.  Great  are  the  blessings  of  equality ;  but 
what  follies  are  committed  in  its  name ! 

The  unfortunate  results  of  this  local  sentiment  have  been 
aggravated  by  the  tendency  to  narrow  the  election  areas,  allot- 
ting one  senator  or  representative  to  each  district.     Under  tha 
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older  Constitution  of  Connecticut,  for  instance,  the  twelve  sena- 
tors were  elected  out  of  the  whole  State  by  a  popular  vote. 
Now  (Amdts.  of  A.D.  1828)  the  twenty-four  senators  are  chosen 
by  districts,  and  the  Senate  is  to-day  an  inferior  body,  because 
then  the  best  men  of  the  whole  State  might  be  chosen,  now  it  is 
possible  only  to  get  the  leading  men  of  the  districts.  In 
Massachusetts,  under  the  Constitution  of  1780,  the  senators  were 
chosen  by  districts,  but  a  district  might  return  as  many  as  six 
senators:  the  Assembly  men  were  chosen  by  towns,^  each  corporate 
town  having  at  least  one  representative,  and  more  in  proportion 
to  its  population,  the  proportion  being  at  the  rate  of  one  ad- 
ditional member  for  e^'^ery  275  ratable  polls.  In  1836  the  scale 
of  population  to  representatives  was  raised,  and  a  plan  prescribed 
(too  complicated  to  be  here  set  forth)  under  which  towns  below 
the  population  entitling  them  to  one  representative,  should  have 
a  representative  during  a  certain  number  of  years  out  of  every 
ten  years,  the  census  being  taken  decennially.  Thus  a  small 
town  might  send  a  member  to  the  Assembly  for  five  years  out  of 
every  ten,  choosing  alternate  years,  or  the  first  five,  or  the  last 
five,  as  it  pleased.  Now,  however  (Amdts.  of  A.D.  1857),  the 
State  has  been  divided  into  forty  Senatorial  districts,  each  of 
which  returns  one  senator  only,  and  into  175  Assembly  districts, 
returning,  one,  two,  or,  in  a  few  cases,  three  representatives  each. 
The  composition  of  the  legislature  has  declined  ever  since  this 
change  was  made.  The  area  of  choice  being  smaller,  inferior 
men  are  chosen ;  and  in  the  case  of  the  Assembly  districts  which 
return  one  member,  but  are  composed  of  several  small  towns, 
the  practice  has  grown  up  of  giving  each  town  its  turn,  so  that 
not  even  the  leading  man  of  the  district,  but  the  leading  man  of 
the  particular  small  community  whose  turn  has  come  round,  is 
chosen  to  sit  in  the  Assembly. 

Universal  manhood  suffrage,  subject  to  certain  disqualifications 
in  respect  of  crime  (including  bribery)  and  of  the  receipt  of 
poor  law  relief,  which  prevail  in  many  States — in  eight  States  no 
pauper  can  vote — is  the  rule  in  nearly  all  the  States.  A  pro- 
perty qualification  was  formerly  required  in  many,  but  now  exists 
only  in  lihode  Island,  where  the  possession  of  real  estate  valued 

^  A  town  or  township  means  in  New  England,  and  indeed  generally  in  the 
United  States,  a  small  rural  district,  as  opposed  to  a  city.  It  is  a  community 
which  has  not  received  representative  municipal  government.  —  See  Chapter 
XLVIII.  post. 
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Uiiitcfl  States,  the  right  of  suffrai^o  in  Federal  or  national  elections 
(i.  e.  for  presidential  electors  and  members  of  Congress)  is  in  each 
State  that  which  the  State  confers  on  those  who  vote  at  the 
election  of  its  more  numerous  House.  Thus  there  might  exist 
great  difierences  between  one  State  and  another  in  the  free  be- 
stowal of  the  Federal  franchise.  That  such  differences  are  at 
present  insignificant  is  due,  partly  to  the  prevalence  of  demo- 
cratic theories  of  equality  over  the  whole  Union,  partly  to  the 
provision  of  the  fourteenth  amendment  to  the  Federal  Constitu- 
tion, which  reduces  the  representation  of  a  State  in  the  Federal 
House  of  Eepresentatives,  and  therewith  also  its  weight  in  a 
presidential  election,  in  proportion  to  the  number  of  adult  male 
citizens  disqualified  in  that  State.  As  a  State  desires  to  have  its 
full  weight  in  national  politics,  it  has  a  strong  motive  for  the 
Avidest  possible  enlargement  of  its  Federal  franchise,  and  this 
implies  a  corresponding  width  in  its  domestic  franchise. 

The  number  of  members  of  the  legislature  varies  greatly  from 
State  to  State.  Delaware,  with  nine  senators,  has  the  smallest 
Senate,  Illinois,  with  fifty-one,  the  largest.  Delaware  has  also 
the  smallest  House  of  Representatives,  consisting  of  twenty-one 
members ;  while  New  Hampshire,  a  very  small  State,  has  the 
largest  Avith  321.  The  New  York  houses  number  32  and  128 
respectively,  those  of  Pennsylvania  50  and  201,  those  of  Massa- 
chusetts 40  and  240.  In  the  Western  and  Southern  States  the 
number  of  representatives  rarely  exceeds  120. 

As  there  is  a  reason  for  everything  in  the  world,  if  one  could 
but  find  it  out,  so  for  this  diflerence  between  the  old  New 
England  States  and  those  newer  States  which  in  many  other 
points  have  followed  their  precedents.  In  the  New  England 
States  local  feeling  was  and  is  intensely  strong,  and  every  little 
toAv^n  Avanted  to  have  its  member.  In  the  West  and  South,  local 
divisions  have  had  less  natural  life ;  in  fact,  they  are  artificial 
divisions  rather  than  genuine  communities  that  arose  spontane- 
ously. Hence  the  same  reason  did  not  exist  in  the  West  and  South 
for  having  a  large  Assembly ;  Avhile  the  distrust  of  representa- 
tives, the  desire  to  have  as  fcAv  of  them  as  possible  and  pay 
them  as  little  as  possible,  have  been  specially  strong  motives  in 
the  West  and  South,  as  also  in  New  York  and  Pennsylvania,  and 
have  caused  a  restriction  of  numbers. 


Jlassachusetts  has  done  it  by  statute. 
the  municipal  franchise. 


Kansas  has  very  recently  (1888)  conferred 
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In  all  States  the  memhers  of  both  Houses  receive  salaries, 
which  in  some  cases  are  fixed  at  an  annual  sum  of  from  1?1">0 
(Maine)  to  81500  (New  Yoi-k),  the  avera-e  being  S'')00  (XI 00). 
More  frequently,  however,  they  are  calculated  at  so  much  for 
every  day  during  which  the  session  lasts,  varying  from  ^1  (in 
Rhode  Island)  to  5?8  (in  California  and  Nevada)  per  day  (Is.  2d. 
to  £1:13:4),  besides  a  small  allowance,  called  mileage,  for 
travelling  expenses.  These  sums,  although  luircmunerative  to  a 
man  who  leaves  a  prosperous  i)rofession  or  business  to  attend  in 
the  State  capital,  are  an  object  of  such  desire  to  many  of  the 
re{)rescntatives  of  the  ])Cople,  that  the  latter  h:ive  tliought  it 
prudent  to  restrict  the  length  of  the  legislative  sessions,  which 
now  stand  generally  limited  to  a  fixed  numl)cr  of  days,  varying 
from  forty  days  in  Georgia,  Nebraska,  and  Oregon,  to  150  days 
in  Pennsylvania.  The  States  which  pay  by  the  day  are  also 
those  which  limit  the  session.  Some  States  secure  themselves 
against  prolonged  sessions  by  providing  that  the  daily  i)ay  shall 
diminish,  or  shall  absolutely  cease  and  determine,  at  the  expiry 
of  a  certain  number  of  days,  hoping  therel)y  to  expedite  business 
and  check  inordinate  zeal  for  legislation.^ 

Tt  was  formerly  usual  for  the  legislature  to  meet  annually, 
but  the  experience  of  bad  legislation  and  over  legislation  has  led 
to  fewer  as  well  as  shorter  sittings  ;  and  sessions  arc  now  biermial 
in  all  States  but  six :  viz.  Massachusetts,  Connecticut,  Rhode 
Island,  New  York,  New  Jersey,  South  Carolina,  all  of  them  old 
States.  In  these  the  sessions  are  annual,  save  in  that  odd  little 
nook  Rhode  Island,  which  still  convokes  her  legislature  every 
May  at  Newport,  and  afterwards  holds  an  adjourned  session  at 
Providence,  the  other  chief  city  of  the  commonwealth.  There  is, 
however,  in  nearly  all  States  a  power  reserved  to  the  governor  to 
summon  the  Houses  in  extraordinary  session  should  a  pressing 
occasion  arise,  but  the  provisions  for  daily  pay  do  not  usually 
apply  to  these  extra  sessions.- 

Bills  may  originate  in  either  House,  save  that  in  nineteen 
States  money  bills  must  originate  in  tin;  House  of  Representatives, 
a  rule  for  which,  in  the  present  condition  of  things,  when  both 
Houses  are  equally  directly  representative  of  the  people  and 

^  These  limitations  on  payment  are  sometimes,  where  statutory,  repealed  for 
the  occasion.  In  the  Swiss  Federal  Assembly  a  member  receives  pay  (16s.  per 
diem)  oaly  for  those  days  on  wluch  he  answers  to  his  name  on  the  roll  call. 

-  Some  of  the  bienuially-uieetiug  legislatures  are  apt  to  hold  adjourned  sessions 
in  the  off  years. 
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chosen  by  tlic  same  doctors,  no  sufficient  ground  appears.  It  is 
a  curious  instance  of  the  wisli  wliit-h  animated  tliu  franiers  of  tlu; 
first  Constitutions  of  tlie  original  thirteen  States  to  reproduce  the 
details  of  the  English  Constitution  that  had  been  deenusd  l)ul- 
warks  of  liberty.  The  newer  States  borrowed  it  from  their  elder 
sisters,  and  the  existence  of  a  similar  ])rovisioii  in  the  Federal 
Constitution  has  no  doubt  helped  to  })erpetu;>te  it  in  all  the 
States.  But  there  is  a  reason  for  it  in  Congress,  the  Federal 
Senate  not  being  directly  representative  of  e(iual  numbers  of 
citizens,  which  is  not  found  in  the  State  legislatures  :  it  is  in  these 
last  a  mere  survival  of  no  present  functional  value.  Money  bills 
may,  however,  be  amended  or  I'ejected  by  the  State  Senates  like 
any  other  bills,  just  as  the  Federal  Senate  amends  money  bills 
brought  up  from  the  House. 

In  one  point  a  State  Senate  enjoys  a  special  power,  obviously 
modelled  on  that  of  the  English  House  of  Lords  and  the  Federal 
Senate.  It  sits  as  a  court  under  oath  for  the  trial  of  State 
ofliciids  impeached  by  the  IIouso.^  Like  the  Fedei-al  Senate,  it 
has  in  many  States  the  power  of  confirming  or  rejecting  aj)point- 
ments  to  otlice  made  by  the  governor.  A\'hen  it  considers  these 
it  is  said  to  "go  into  executive  Session."  The  power  is  an 
important  one  in  those  States  which  allow  the  governor  to 
nominate  the  higher  judges.  In  other  respects  the  powers  and 
procedure  of  the  two  Houses  of  a  State  legislature  are  identical  ;'- 
except  that,  whereas  the  lieutenant-governor  of  a  State  is  gener- 
ally ex  officio  president  of  the  Senate,  with  a  casting  vote  therein, 
the  House  always  chooses  its  own  Speaker.  The  legal  quorum  is 
usually  fixed,  by  the  Constitution,  at  a  majority  of  the  whole 
number  of  members  elected,^  though  a  smaller  number  may 
adjourn  and  compel  the  attendance  of  absent  members.  Both 
Houses  do  most  of  their  work  by  committees,  much  after  the 
fashion  of  Congress,*  and  the  committees  are  in  both    usually 


^  In  New  York  inipeaclimeiits  .ire  tried  by  tlie  Senate  ami  the  judges  of  the 
Court  of  A)ipeal  sitting  togetlier  :  in  Nehraska  hy  tlie  judges  of  tlie  Supreme  court. 

-  Here  and  there  one  finds  sliglit  dillerences,  as,  for  instance,  in  Vermont  the 
power  decennially  to  jiropose  amendments  to  the  Constitution  hchnigs  to  tue 
Senate,  though  the  concurrence  of  the  House  is  needed.  However,  I  do  not 
attempt  in  this  summary  to  give  every  detail  of  every  Constitution,  but  only  a  fair 
general  account  of  what  commonly  pri-vails,  and  is  of  most  interest  to  the  student 
of  comi)arative  politics. 

3  So  thirty-two  constitutions.  Four  fix  the  quorum  at  two-thirds,  and  two 
specify  a  imnd)er. 

■'  See,  as  to  the  coiuputtees  of  Congress,  Chapter  XV.  ante.   Some  constitution? 
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chosen  by  the  Speaker  (in  the  Senate  by  the  President,  tliough  it 
is  often  [jvovidcd  that  the  House  (or  Senate)  may  on  -notion  vary 
their  composition.^  Doth  Houses  sit  with  open  dcors,  but  in 
most  States  the  Constitution  empowers  them  to  exclude  strangers 
when  the  business  requires  secrecy. 


The  State 


governor 


has  of  coui'so  no  right  to  dissolve  the 
legishiturc,  nor  even  to  adjourn  it  unless  the  Houses,  while 
agreeing  to  adjourn,  disagree  as  to  the  date.  Such  control  as  the 
legishiturc  can  exercise  over  the  State  officers  by  way  of  inquiry 
into  their  conduct  is  generally  exercised  by  committees,  and  it  is 
in  committees  that  the  form  of  bills  is  usually  settled  and  their 
fate  decided,  just  as  in  the  Federal  Congress.  The  proceedings 
are  rarely  reported.  Sometimes  when  a  committiic  takes  evidence 
on  an  important  question  reporters  are  present,  and  the  ])rooeed- 
ings  more  resemble  a  public  meeting  than  a  legislative  session.  It 
need  scarcely  be  added  that  neither  House  separately,  nor  both 
Houses  acting  together,  can  control  an  executive  otFicer  otherwise 
than  either  by  passing  a  statute  prescribing  a  certain  course  of 
action  for  him,  which  if  it  be  in  excess  of  their  powers  will  be 
held  unconstitutional  and  void,  or  by  withholding  the  appropria- 
tions necessary  to  enable  him  to  carry  out  the  course  of  action  he 
proposes  to  adopt.  The  latter  method,  where  applicable,  is  the 
more  effective,  because  it  can  be  used  by  a  bare  majority  of  either 
House,  whereas  a  bill  passed  by  both  Houses  may  be  vetoed  by 
the  governor,  a  point  so  important  as  to  need  a  few  words. 

Four  States,  three  of  them  original  States,  vest  legislative 
authority  in  the  legislature  alone.  These  are  Rhode  Island, 
Delaware,  North  Carolina,  and  Ohio.  All  the  rest  require  a  bill 
to  be  submitted  to  the  governor,  and  permit  him  to  return  it  to 
the  legislature  with  his  objections.  If  he  so  returns  it,  it  can 
only  be  again  passed  "  over  the  veto  "  by  something  more  than  a 
bare  majority.    To  so  pass  a  bill  over  the  veto  there  is  required — 

In  two  States  a  majority  of  three-fifths  in  each  House. 

provide  that  no  bill  shall  pass  unless  it  has  been  previously  referred  to  and  con- 
sidered by  a  committee. 

^  In  Massachusetts  there  were  in  1881  six  standing  committees  of  the  Senate, 
tea  of  the  House,  twenty-five  joint  standing  committees,  and  six  joint  special 
coiiuaittees  of  both  Houses.  In  Pennsylvania  there  were  in  lb87  twenty- 
nine  standing  committees  of  the  Senate,  thirty-four  of  the  House.  In  Indiana 
there  were  in  1887  thirty-seven  standing  committees  of  the  House,  and  four  joint 
standing  committees  of  House  and  Senate.  In  Minnesota  in  1886  there  were 
thirty-two  standing  committees  of  the  Senate,  thirty-four  of  the  House,  and  two 
joint  standing  committees. 
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In  twonty-threo  States  a  majority  of  two-thirds  in  each  House. 
In  nine  States  a  majority  in  each  House  of  all  the  members 

elected  to  that  House. 
Here,  therefore,  as  in  tho  Federal  Constitution,  wo  tind  a  use- 
ful safei^uard  against  the  unwisdom  or  misconduct  of  a  legislature, 
and  a  method  provided  for  escaping,  in  extreme  cases,  from  those 
deadlocks  which  the  system  of  checks  and  balances  tends  to 
occasion. 

I  have  adverted  in  a  preceding  chapter  to  the  restrictions  im- 
j)osed  on  tho  legislatures  of  the  States  by  their  respective  Con- 
stit'.itions.  These  restrictions,  which  are  numerous,  elaborate, 
and  instructive,  t;iko  two  forms — 

I.  Exclusions  of  a  subject  from  legislative  competence,  i.e. 
prohibitions  to  the  legislature  to  pass  any  law  on  certain 
enumerated  subjects.  The  most  important  classes  of  prohibited 
statutes  are — 

Statutes    inconsistent    with    democratic    principles,   as,    for 
example,  granting  titles  of  nobility,  favouring  one  religious 
denomination,  creating  a  property  qualification  for  sutlrago 
or  otUce. 
Statutes  against  public  policy,  e.g.  tolerating  lotteries,  impair- 
ing the  obligation  of  contracts,  incorporating  or  permitting 
the  incorporation  rf  banks,  or  the  holding  by  a  State  of 
bank  stock.^ 
Statutes  special  or  local  in  their  application,  a  very  largo  and 
increasing  category,  the  fulness  and  minuteiu'ss  of  which  in 
many  Constitutions  show  that  the  mischiefs  arising  from 
improvident  or  corrupt  special  legislation  must  have  become 
alarming.      The  list  of  prohibited  subjects  in  the  Constitu- 
tion  of  Missouri  of   1875  is  the  most   complete  I  have 
found.- 
Statutes  increasing  the  State  debt  beyond  a  certain  limited 
amount,  or  permitting  a  local  authority  to  increase  its  del>l 
beyond  a  prescribed  amount,  the  amount  being  usually 
fixed  in  proportion  to  the  valuation  of  taxable  property 
M'ithin  the  area  administei'cd  by  th-e  local  authority.'^ 

*  See,  for  Instance,  Constitntion  of  Texas  of  lS7t). 

"  Similar  lists  occnr  in  the  constitutions  of  all  tlie  NVestorn  ami  Sontliovn 
States  as  well  as  of  some  Eastern  States  {,'.ij.  Constitution  of  I'ennsylvania  of 
1S73,  Art.  iii.  §  7  ;  Constitution  of  Now  York,  amendments  of  1S7-*  to  Constitu- 
tion of  181(i). 

''  Further  informatiou  on  this  head  will  bo  found  in  Chapter  XLIII.  on  Stato 
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II.  Kestrictiuns  on  tlio  jirocodurc  of  the  logishituro,  i.e.  direc- 
tions as  to  the  particular  I'ornis  to  be  observed  and  times  to  bo 
allowed  in  passing  bills,  sometimes  all  bills,  sometimes  bills  of  a 
certain  specified  nature.  Among  these  restrictions  will  be  found 
provisions — 

As  to  the  majorities  necessary  to  pass  certain  bills.    Sometimes 

a  majority  of  the  whole  number  of  nuMubers  eleeteil  to  each 

House  is  required,  ov  a  majority  exceeding  a  ])are  majority. 

As  to  the  method  of  tahing  the  votes,  ('jj.  by  calling  over  the 

roll  and  recording  the  vote  of  each  nuMubcr. 
As  to  allowing  certain  intervals  to  elapse  between  each  readuig 
of  a  measure,  and  for  preventing  the  hurried  passage  of 
bills  at  the  end  of  the  session. 
As  to  including  in  a  bill  oidy  one  subject,  and  expressing  that 

subject  in  the  title  of  the  bill. 
Against  re-enacting,  or  amending,  or  incorporating,  any  former 
Act  by  reference  to  its  title  merely,  without  setting  out  its 
contents.^ 
The  two  latter  classes  of  provisions  might  be  found  wholesome 
in  England,  where  much  of  the  ditliculty  complained  of  by  the 
judges  in  construing  the  law  arises  from  the  modern  habit  of 
incorporating  parts  of  former  statutes,  and  dealing  with  them  by 
reference. 

Where  statutes  have  been  passed  by  a  legislature  upon  a  ]>ro- 
liibited  subject,  or  where  the  i)rescribed  forms  have  been  trans- 
gressed or  omitted,  the  statute  will  be  held  void  so  far  as 
inconsistent  with  the  Constitution. 

Even  these  multiform  restrictions  on  the  State  le<;islatures 
have  not  been  found  sutllcient.  Ditted  and  bridled  as  they  are 
by  the  Constitutions,  they  contrive,  as  will  appear  in  a  later 
chapter,  to  do  plenty  of  mischief  in  the  direction  of  i)rivate  or 
special  legislation. 

Although  State  legislatures  have  of  course  no  concern  what- 
ever  with  foreign  alVairs,  this  is  not  deemed  a  reason  iov  abstain- 

Fiuiinco.  Tlio  looiil  authorities  Inul  beou  usually  loiliiiMcu  l\v  statute  (o  liorrow 
or  ta.Y  boyoiiil  a  oi'i'taiii  amount,  but  as  tlioy  liad  fornicd  tlic  liaMt  o(  (ilitainin.i^ 
ilispousations  IVoni  the  State  legislatures,  the  eheeic  nienlionid  in  tiie  li\t  iiasliciu 
inijioseil  on  the  latter. 

^  luiliaua  and  Oregon  direet  every  Aet  to  he  phiiidv  wonhd.  avoiding  as  far 
as  possible  teehnieal  terms,  and  Louisiaua  (Constitution  of  1S71',  J;  Jil)  says  :  "  'I'lio 
General  Assembly  shall  never  adopt  any  system  or  eodc  of  laws  by  general  refer- 
cneu  to  sueh  system  or  eode  of  laws,  but  in  all  eases  shall  reeile  at  length  the 
sovoral  provisions  of  the  laws  it  may  enaei. " 
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in,g  from  passing  resorutions  on  that  subject.  The  passion  for 
resohitions  is  strong  everywlicre  in  America,  and  an  ex]iression  of 
sympathy  with  an  oppressed  foreign  nationality,  or  of  displeasure 
at  any  imfriendly  behaviour  of  a  foreign  power,  is  not  only  an 
obvious  way  of  relieving  the  feelings  of  the  legislators,  but  often 
an  electioneering  device,  which  appeals  to  some  section  of  the 
State  voters.  Accordingly  such  resolutions  are  common,  and, 
though  of  course  quite  irregular,  quite  innocuous. 

Debates  in  these  bodies  are  seldom  well  reported,  and  some- 
times not  reported  at  all.  One  result  is  that  the  conduct  of 
members  escapes  the  scrutiny  of  their  constituents ;  a  better  one 
that  speeches  are  generally  short  and  practical,  the  motive  for 
rhetorical  displays  being  absent.  If  a  man  does  not  make  a 
reputation  for  oratory,  he  may  for  quick  good  sense  and  business 
habits.  However,  so  much  of  the  real  work  is  done  in  committees 
that  talent  for  intrigue  or  "management"  usually  counts  for 
more  than  debating  power. 


and, 


CHAPTER   XLI 


THE   STATE   EXECUTIVE 


The  executive  department  in  a  State  consi-^jts  of  a  governor  (in 
all  the  States),  a  lieutenant-governor  (in  twenty-seven),  and  of 
various  minor  officials.  The  governor,  who,  under  the  earlier 
Constitutions  of  most  of  the  original  thirteen  States,  was  chosen 
by  the  legislature,  is  now  always  elected  by  the  people,  and  by 
the  same  suffrage,  practically  universal,  as  the  legislature.  He 
is  elected  directly,  not,  as  under  the  Federal  Constitution,  by  a 
college  of  electors.  His  term  of  office  is,  in  sixteen  States,  four 
years  ;  in  two  States,  three  years  ;  in  eighteen  States,  two  years ; 
and  in  two  States  (Massachusetts  and  Rhode  Island),  one  year. 
His  salary  varies  from  $10,000  (£2000)  in  New  York"  and 
Pennsylvania  to  $1000  (£200)  in  Michigan.  Some  States  limit 
his  re-eligibility ;  but  in  those  which  do  not  there  seems  to  exist 
no  tradition  forbidding  a  third  term  of  office  similar  to  that  Avhich 
has  prevailed  in  the  Federal  Government  since  the  days  of 
Washington. 

The  earlier  Constitutions  of  the  original  States  (except  South 
Carolina)  associated  with  the  governor  an  executive  council  ^ 
(called  in  Delaware  the  Privy  Council),  but  these  councils  have 
long  since  disappeared,  except  in  Massachusetts,  Maine,  and 
North  Carolina,  and  the  governor  remains  in  solitary  glory  the 

^  This  is  another  interesting  illustration  of  the  disposition  to  reproduce  Eng- 
land. Vermont  was  still  under  the  influence  of  English  precedents  when  it 
framed  its  Constitutions  of  1786  and  1793.  Maine  was  influenced  by  Massachu- 
setts. None  of  the  newer  Western  States  has  ever  tried  the  experiment  of  such 
a  council. 

New  York  had  originally  two  Councils,  a  "  Council  of  Appointment,"  consist- 
ing of  the  Governor  and  a  Senator  from  each  of  the  (originally  four)  districts,  and 
a  "Council  of  Revision,"  consisting  of  the  Governor,  the  Chancellor  and  the 
judges  of  the  Supreme  court,  and  possessing  a  veto  on  statutes.  The  Governor 
has  now,  since  the  extinction  of  these  two  councils,  obtained  some  of  the  patronage 
which  belonged  to  the  former  as  well  as  the  veto  which  belonged  to  the  latter. 
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official  head  and  representative  of  the  majesty  of  the  State.  His 
powers  are,  however,  in  ordinary  times  more  specious  than  solid, 
and  only  one  of  them  is  of  great  practical  value.  He  is  charged 
with  the  duty  of  seeing  that  the  laws  of  the  State  are  faithfully 
administered  by  all  officials  and  the  judgments  of  the  courts 
carried  out.  He  has,  in  nearly  all  States,  the  power  of  repriev- 
ing and  pardoning  offenders,  but  in  some  this  does  not  extend 
to  treason  or  to  conviction  on  impeachment  (in  Vermont  ho 
cannot  pardon  for  murder),  and  in  some,  other  authorities  are 
associated  with  him  in  the  exercise  of  this  prerogative.  He  is 
commander-in-chief  of  the  armed  forces  of  the  State,  can  embody 
the  militia,  repel  invasion,  suppress  insurrection. 

He  appoints  some  few  officials,  but  seldom  to  high  posts,  and 
in  many  States  his  nominations  require  the  approval  of  the  State 
Senate.  Patronage,  in  which  the  President  of  the  United  States 
finds  one  of  his  most  desired  and  most  disagreeable  functions,  is 
in  the  case  of  a  State  governor  of  slight  value,  because  the  State 
offices  are  not  numerous,  and  the  more  important  and  lucrative 
ones  are  filled  by  the  direct  election  of  the  people.  However,  in 
a  few  States  the  governor  still  retains  the  nomination  of  the 
judges.  He  has  in  many  the  power  of  suspending  or  removing 
certain  officials,  usually  local  officials,  from  office,  upon  proof  of 
their  misconduct  (see  Constitution  of  New  York  of  184b,  Arts. 
V.  and  X.)  He  has  the  right  of  requiring  information  from  the 
executive  officials,  and  is  usually  bound  to  communicate  to  the 
legislature  his  views  regarding  the  condition  of  the  common- 
wealth. He  may  also  recommend  measures  to  them,  but  does 
not  frame  and  present  bills.  In  a  few  States  he  is  directed  to 
present  estimates.  He  has  in  all  the  States  but  four  a  veto  upon 
bills  passed  by  the  legislature.^  This  veto  may  be  overriden  by 
the  legislatures  in  manner  already  indicated  (see  pp.  469-470),  but 
generally  kills  the  measure,  because  if  the  bill  is  a  bad  one,  it 
calls  the  attention  of  the  people  to  the  fact  and  frightens  the 
legislature,  whereas  if  the  bill  be  an  unobjectionable  one,  the 
governor's  motive  for  vetoing  it  is  probably  a  party  motive,  and 
the  requisite  overriding  majority  can  seldom  be  secured  in  favour 

*  It  deserves  to  be  remarked  that  neither  the  Constitution  of  the  Swiss  Con- 
fe-deration  nor  any  cantonal  constitution  vests  a  veto  in  any  officer,  Switzerland 
seems  in  tliis  respect  more  democratic  than  the  American  States,  while  in  the 
amount  of  authority  which  the  Swiss  allow  to  the  executive  government  over  the 
citizen  (as  witness  the  case  of  the  Salvation  Army  troubles  in  Canton  Bern)  they 
are  less  democratic. 
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of  a  bill  -which  either  party  dislikes.  The  use  of  his  veto  is,  in 
ordinary  times,  a  govcrnci''s  most  serious  duty,  and  cliietly  by 
his  discharge  of  it  is  he  judged. 

Although  much  less  sought  after  and  prized  than  in  "  the 
days  of  the  Fathers,"  when  a  State  governor  sometimes  refused 
to  yield  precedence  to  the  President  of  the  United  States,  the 
governor.shi])  is  still,  particularly  in  Now  England,  and  such 
great  States  as  New  York  or  Ohio,  a  post  of  some  dignity,  and 
iifibrds  an  opportunity  for  the  display  of  character  and  talents. 
It  was  in  his  governorship  of  New  York  that  Mr.  Cleveland,  for 
instance,  commended  himself  to  his  party,  and  rose  to  be  Presi- 
dent of  the  United  States.  Similarly  Mr.  Hayes  was  put  forward 
for  the  Presidency  in  1876  because  he  had  been  a  good  governor 
of  Ohio.  During  the  Civil  War,  when  each  governor  was  respon- 
sible for  enrolling,  equipping,  officering,  and  sending  forward 
trooj)s  from  his  State,  ^  and  when  it  rested  ^vith  him  to  repress 
any  attempts  at  disorder,  much  depended  on  his  energy,  popu- 
larity, and  loyalty.  In  some  States  men  still  talk  of  the  "  war 
governors "  of  those  days  as  heroes  to  whom  the  North  owed 
deep  gratitude.  And  since  the  Pennsylvanian  riots  of  1877  and 
those  which  have  subsequently  occurred  in  Cincinnati  and  Chicago 
have  shown  that  tumults  may  suddenly  grow  to  serious  propor- 
tions, it  has  in  many  States  become  important  to  have  a  man  of 
prompt  decision  and  fearlessness  in  the  office  which  issues  orders 
to  the  State  militia.  In  most  States  there  is  an  elective  lieu- 
tenant-governor Avho  steps  into  the  governor's  place  if  it  becomes 
vacant,  and  who  is  usually  also  ex  officio  President  of  the  Senate, 
as  the  Vice-President  of  the  United  States  is  of  the  Federal 
Senate.  Otherwise  he  is  an  insignificant  personage,  though  some- 
times a  member  of  some  of  the  executive  boards.- 

The  names  and  duties  of  the  other  officers  vary  from  State  to 
State.  The  most  frequent  are  a  secretary  of  state  (in  all  States), 
a  treasurer  (in  all),  an  attorney-general,  a  comptroller,  an  auditor, 
a  superintendent  of  public  instruction.  Now  and  then  we  find 
a  State  engineer,  a  surveyor,  a  superintendent  of  prisons.  Some 
States  have  also  various  boards  of  commissioners,  e.g.  for  rail- 

^  Commissions  to  ollicers  up  to  the  rank  of  colonel  inclusive  were  usually 
issued  by  the  governor  of  the  State  :  the  regiment,  in  fact,  was  a  State  product, 
though  the  regular  Federal  army  is  of  course  raised  and  managed  by  the  Federal 
Government  directly. 

"  In  States  which  have  no  lieutenant-governor,  the  President  of  the  State 
Senate  usually  succeeds  if  the  governor  dies  or  becomes  incapable. 
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roads,  for  canals,  for  prisons,  for  the  land  office,  for  agriculture, 
for  immigration.  Most  of  these  officials  are  in  nearly  all  States 
elected  by  the  people  at  the  general  State  election.  Sometimes, 
however,  they,  or  some  of  them,  are  either  chosen  by  the  legis- 
lature, or,  more  rarely,  appointed  by  the  governor,  whose  nomi- 
nation usually  requires  the  confirmation  of  the  Senate.  Their 
salaries,  which  of  course  vary  -with  the  importance  of  the  office 
and  the  parsimony  of  the  State,  seldom  exceed  $5000  (£1000) 
per  annum  and  are  usually  smaller.  So,  too,  the  length  of  the 
term  of  office  varies.  It  is  often  the  same  as  that  of  the  governor, 
and  never  exceeds  four  years,  except  that  in  New  Jersey,  a  con- 
servative State,  the  secretary  and  attorney-general  hold  for  five 
years  ;  and  in  Tennessee  the  attorney-general  who,  oddly  enough, 
is  appointed  by  the  supreme  court  of  the  State,  holds  for  eight. 

It  has  already  been  observed  that  the  St.i^^  officials  arc  in  no 
sense  a  ministry  or  cabinet  to  the  governor.  Holding  independ- 
ently of  him,  and  responsible  neither  to  him  nor  to  the  legislature, 
but  to  the  people,  they  do  not  take  generally  his  orders,  and 
need  not  regard  his  advice.^  Each  has  his  own  der^artment  to 
administer,  and  as  there  is  little  or  nothing  political  in  the  work, 
a  general  agreement  in  policy,  such  as  must  exist  between  the 
Federal  President  and  his  ministers,  is  not  required.  Policy 
rests  Avith  the  legislatui-e,  whose  statutes,  prescribing  minutely 
the  action  to  be  taken  by  the  officials,  leave  little  room  for  execu- 
tive discretion.  Europeans  may  best  realize  the  nature  of  the 
system  by  imagining  a  municipal  government  in  which  the  mayor, 
town  clerk,  health  officer,  and  city  architect  are  all  chosen  directly 
by  the  people,  instead  of  by  the  common  council,  and  in  which 
every  one  of  these  latter  officials  is  for  most  purposes,  and  except 
so  far  as  he  needs  appropriations  of  money,  independent  not 
only  of  the  mayor,  but  also  of  the  common  council,  except  in  so 

^  FlorHa,  by  her  Constitution  of  1868,  Art.  vi.  17,  and  Art.  viii.,  created  a 
"  cabinet  of  administrative  officers,"  consisting  of  eight  officials,  appointed  by  the 
governor,  with  the  consent  of  the  Senate,  who  are  to  hold  office  for  tlie  same  time 
as  the  governor,  and  "assist  the  governor  in  the  performance  of  his  duties." 
However,  in  her  Constitution  of  1886  she  simply  provides  that  "the  governor 
shall  be  assisted  by  administrative  officers,"  viz.  secretary  of  state,  attorney- 
general,  comptroller,  treasurer,  superintendent  of  public  instruction,  and  com- 
missioner of  agriculture,  all  elected  by  the  people  at  the  same  time  with  the 
governor  and  for  the  same  term.  The  council  of  North  Carolina  (Constitution  of 
1868)  consists  of  five  officials,  who  are  to  "advise  the  governor  in  the  execution 
of  his  duty,"  but  they  are  elected  directly  by  the  people.  Their  position  may  be 
compared  with  that  of  the  Council  of  India  under  recent  English  statutes  towards 
the  English  Secretary  of  State  for  India. 
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far  as  the  latter  acts  by  general  ordinances — that  is  to  say,  acts 
as  a  purely  legislative  and  not  as  an  administrative  body.^ 

To  give  a  clearer  idea  of  the  stail"  of  a  State  government  I  will 
take  the  great  State  of  Ohio,  and  give  the  functions  of  the  ollicials 
by  whom  it  is  administered. - 

The  executive  officials  of  Ohio  arc : — 

A  Governor,  elected  by  the  people  for  two  years.  His  chief 
duties  are  to  execute  the  laws,  convene  the  legislature  on 
extraordinary  occasions,  command  the  State  forces,  ap- 
point stall'  officers  and  aides-de-camp,  grant  pardons  and 
reprieves,  issue  commissions  to  State  and  county  officers, 
make  a  variety  of  appointments,  serve  on  certain  boards, 
and  remove,  with  the  assent  of  the  Senate,  any  otlicial 
api)ointed  by  him  and  it.    He  is  paid  $4000  (£800)  a  year. 

A  Lu'uicnant- Governor,  elected  by  the  people  for  two  years, 
salary  $800  (£1G0)  a  year,  with  the  duty  of  succeeding 
to  the  governor  (in  case  of  death  or  disability),  and  of 
presiding  in  the  Senate. 

A  Secretary  of  State,  elected  by  the  people  for  two  years  (along 
with  the  governor),  salary  $2000  (£400)  a  year,  besides 
sundry  fees  for  copies  of  documents.  His  duties  are  to 
take  charge  of  laAvs  and  documents  of  the  State,  gather 
and  report  statistics,  distribute  instructions  to  certain 
officers,  and  act  as  secretary  to  certain  boards,  to  serve  on 
the  State  printing  and  State  library  boards,  to  make  an 
abstract  of  the  votes  for  candidates  at  presidential  and 
State  elections. 

A  State  Auditor,  elected  by  the  people  for  four  years,  salary 
$3000  (£600).  Duties — to  keep  accounts  of  all  moneys 
in  the  State  treasury,  and  of  all  appropriations  and  war- 
rants, to  give  warrants  for  all  payments  from  or  into  the 
treasury,  to  conduct  financial  communications  with  county 
authorities,  and  direct  the  attorney-general  to  prosecute 
revenue  claims,  to  serve  on  various  financial  boards,  and 
manage  various  kinds  of  financial  business. 

^  In  the  Swiss  Confederation  the  Federal  Council  of  Seven  consists  of  persons 
belonging  to  dill'erent  parties,  wlio  sometimes  speak  awinst  one  another  in  the 
chambers  (where  they  have  tlie  riglit  of  siieecli),  but  this  is  not  lound  to  interfere 
•.vith  tlieir  harmonious  working  as  an  administrative  body. 

2  I  abridge  this  from  a  useful  little  booli,  caHecl  the  Ohio  Voters'  Manned,  by 
Mr.  W.  S.  Collins,  stating  the  mode  of  election,  duties,  and  powers  of  every 
officer  elected  at  the  polls  in  the  State  of  Ohio. 
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j4  State  Treasurer,  elected  by  the  ])eoplc  for  two  ycai-s,  saLiry 
S3000  (£600).     Duties— to  keep  account  of  all  drafts, 
paying  the  money  into  the  treasury,  and  of  auditor's  war- 
rants for  drafts  from  it,  and  generally  to  assist  and  check 
the  auditor  in  the  supervision  and  disbursement  of  State 
revenues,  publishing  monthly  statements  of  balances. 
A  State  Attorney-General,  elected  by  the  people  for  two  years, 
salary  $1500  dollars  (£300)  a  year,  and  3  per  cent  on  all 
collections  made  for  the  State,  but  total  not  to  exceed 
$2000  a  year  in  all.     Duties — to  appear  for  the  State  in 
civil  and  criminal  cases,  advise  legally  the  governor  and 
other  State  officers,  and  the  Assembly,  proceed  against 
offenders,  enforce  performance  of  charitable  trusts,  submit 
statistics  of  crime,  sit  upon  various  boards. 
A  State  Commissioner  of  Common  Schools,  elected  by  the  people 
for  three  years,  salary  $2000  (£400)  a  year.     Duties — 
to  visit  and  advise  teachers'  institutes,  boards  of  educa- 
tion, and  teachers,  deliver  lectures  on  educational  topics, 
see  that  educational  funds  are  legally  distributed,  prepare 
and    submit    annual   reports   on    condition    of    schools, 
appoint  State  board  of  examiners  of  teachers. 
Three  Members  of  Board  of  Public  Works,  elected  by  the  people 
for  three  years,  one  in  each  year,  salary  $800  (£160)  a 
year,  and  travelling  expenses,  noc  exceeding  $50  a  ixionth. 
Duties — to  manage  and  repair  the  public  works  (includ- 
ing canals)  of  the  State,  appoint  and  supervise  minor 
officials,  let  contracts,  present  annual  detailed  report  to 
the  governor. 
Besides  these,  the  people  of  the  State  elect  the  judges  and  the 
clerk  of  the  supreme  court.     Other  officials  are  either  elected  by 
the  people  in  districts,  counties,  or  cities,  or  appointed  by  the 
governor  or  legislature. 

Of  the  subordinate  civil  service  of  a  State  there  is  little  to  be 
said.  It  is  not  large,  for  the  sphere  of  administrative  action 
which  remains  to  the  State  between  the  Federal  government  on 
the  one  side,  and  the  county,  city,  and  toAvnship  governments  on 
the  other,  is  not  wide.  It  is  ill-paid,  for  the  State  legislatures, 
especially  in  the  West,  are  parsimonious.  It  is  seldom  well- 
manned,  for  able  men  have  no  inducement  to  enter  it ;  and  the 
so-called  "  Spoils  System,"  which  has  been  hitherto  applied  to 
State  no  less  than  to  Federal  offices,  makes  places  the  reward  for 
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political  work,  i.e.  electioneering  and  wirepulling.  Efforts  are 
now  being  made  in  some  States  to  introduce  reforms  similar  to 
those  begun  in  the  Federal  administration,  whereby  certain  walks 
of  the  civil  service  shall  be  kept  out  of  politics,  at  least  so  far  as 
to  secure  competent  men  against  dismissal  on  party  grounds. 
Such  reforms  would  in  no  case  apply  to  the  higher  officials  chosen 
by  the  people,  for  they  are  always  elected  for  short  terms  and  on 
party  lines. 

Every  State,  except  Oregon,  which  is  content  to  rely  on  the 
ordinary  law,  provides  for  the  impeachment  of  executive  oflicers, 
and  usually  of  all  such  officers,  for  grave  offences.  In  all,  save 
two,  the  State  House  of  Kepresentatives  is  the  impeaching  body ; 
and  in  all  but  New  York  the  State  Senate  sits  as  the  tribunal,  a 
two-thirds  majority  being  generally  required  for  a  conviction. 
Impeachments  are  rare  in  practice. 

There  i«  abc  in  many  States  a  power  of  removing  officials, 
sometimes  by  the  vote  of  the  legislature,  sometimes  by  the 
governor  on  the  address  of  both  houses,  or  by  the  governor  alone, 
or  with  the  concurrence  of  the  Senate.  Such  removals  must  of 
course  be  made  in  respect  of  some  offence,  or  for  some  other 
sufficient  cause,  not  from  caprice  or  party  motives ;  and  when 
the  case  does  not  seem  to  justify  immediate  removal,  the 
governor  is  sometimes  empowered  to  suspend  the  officer,  pending 
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The  Judiciary  in  every  State  includes  three  sets  of  courts : — A 
supremo  court  or  court  of  ap])eal ;  suj)crior  courts  of  record ; 
local  courts ;  but  the  particular  names  and  relations  of  these 
several  tribunals  and  the  arrangements  for  criminal  business  vary 
greatly  from  State  to  State.  We  hear  of  courts  of  common  pleas, 
probate  courts,^  surrogate  courts,  prerogative  courts,  courts  of 
oyer  and  terminer,  orphans'  courts,  court  of  general  sessions  of 
the  peace  and  gaol  delivery,  quarter  sessions,  hustings'  courts, 
county  courts,  eic.  etc.  All  sorts  of  old  English  institutions  have 
been  transferred  bodily,  and  sometimes  look  as  odd  in  the  midst 
of  their  new  surroundings  as  the  quaint  gables  of  a  seventeenth- 
century  house  among  the  terraces  of  a  growing  London  suburb. 
As  respects  the  distinction  which  Englishmen  used  to  deem  fun- 
damental, that  of  courts  of  common  law  and  courts  of  equity, 
there  has  been  great  diversity  of  practice.  Most  of  the  original 
thirteen  colonies  once  possessed  separate  courts  of  chancery,  and 
these  were  maintained  for  many  years  after  the  separation  from 
England,  and  were  imitated  in  a  few  of  the  earlier  among  the 
new  States,  such  as  Michigan,  Arkansas,  Missouri.  In  some  of 
the  old  States,  however,  the  hostility  to  equity  jurisdiction,  which 
marked  the  popular  party  in  England  in  the  seventeenth  cen- 
tury, had  transmitted  itself  to  America.  Chancery  courts  were 
regarded  with  suspicion,  because  thought  to  be  less  bound  by 
fixed  rules,  and  therefore  more  liable  to  be  abused  by  an  am- 
bitious or  capricious  judiciary.^  Massachusetts,  for  instance, 
would  permit  no  such  court,  though  she  was  eventually  obliged 

^  Admiralty  business  is  within  the  exclusive  jurisdiction  of  the  Federal  courts. 

"  Note  that  the  grossest  abuses  of  judicial  power  by  American  judges,  such  as 
the  Erie  Railroad  injunctions  of  Judge  Barnard  of  New  York  in  1869,  were  per- 
petrated in  the  exercise  of  equitable  jurisdiction.  Equity  in  granting  discretion 
opens  a  door  to  indiscretion,  or  to  something  worse. 
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to  invest  hor  ordinary  judges  with  equitable  jrowers,  and  to 
engraft  a  system  of  equity  on  her  common  law,  while  still  keep- 
ing the  two  systems  distinct.  Pennsylvania  held  out  still  longer, 
but  she  also  now  administers  equity,  as  indeed  every  civilized 
State  must  do  in  substance,  dispensitig  it,  however,  through  the 
same  judges  as  those  who  apply  the  common  law,  and  having 
more  or  less  worked  it  into  the  texture  of  the  older  system. 
Special  chancery  coiu-ts  were  abolished  in  New  Yoik,  where  they 
had  flourished  and  enriched  American  jurisprudence  bj'  many 
admirable  judgments,  by  the  democratizing  constitution  of  1846  ; 
and  they  now  exist  only  in  a  few  of  the  States,  chiefly  older 
Eastern  or  Southern  States,^  which,  in  judicial  matters,  hav 
shown  themselves  more  conservative  than  their  sisters  in  the 
West.  In  three  States  ordy  (New  York,  North  Carolina,  and 
California)  has  there  been  a  complete  fusion  of  law  and  equity, 
although  there  are  several  others  which  have  provided  that  the 
legislature  shall  abolish  the  distinction  between  the  two  kinds 
of  procedure.  Five  States  provide  for  the  establishment  of 
tribunals  of  arbitration  and  conciliation. 

The  jurisdiction  of  the  State  courts,  both  civil  and  criminal, 
is  absolutely  unlimited,  i.e.  there  is  no  appeal  from  them  to  the 
Federal  courts,  except  in  certain  cases  specified  by  the  Federal 
Constitution  (see  above,  Chapter  XXII.),  being  cases  in  which 
some  point  of  Federal  law  arises.  Certain  classes  of  cases  are,  of 
course,  reserved  for  the  Federal  courts  and  in  some  the  State 
courts  enjoy  a  concurrent  jurisdiction. ^  All  crimes,  except  such 
as  are  punishable  under  some  Federal  statute,  are  justiciable 
by  a  State  court ;  and  it  is  worth  remembering  that  in  most 
States  there  exist  much  wider  facilities  for  setting  aside  the  ver- 
dict of  a  jury  finding  a  prisoner  guilty,  by  raising  all  sorts  of 
points  of  law,  than  are  permitted  by  the  law  and  practice  of 
England.  Such  facilities  have  been  and  are  abused,  to  the  great 
detriment  of  the  community. 

One  or  two  other  points  relating  to  law  and  justice  in  the 
States  require  notice.  Each  State  recognizes  the  judgments  of 
the  courts'  of  a  sister  State,  gives  credit  to  its  public  acts  and 
records,  and  delivers  up  to  its  justice  any  fugitive  from  its  juris- 
diction charged  with  a  crime.  Of  course  the  courts  of  one  State 
are  not  bound  either  by  law  or  usage  to  follow  the  reported 

^  Distinct  chancery  courts  remain  in  Delaware,  New  Jersey,  Vermont,  Ten- 
nessee, Alabama,  Mississippi,  Michigan.  '^  See  Chapter  XXII.  ante. 
VOL.  I  2  I 
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decisions  of  thoso  of  anotlicr  Stiito.  They  uao  such  decisions 
merely  for  their  own  enlightenment,  and  ns  some  evidence  of  the 
common  law,  just  as  tliey  u.«o  the  English  law  reports.  Most  of 
the  States  have  within  the  last  half  century  made  sweeping 
changes,  not  ordy  in  their  judicial  system,  but  in  the  form  of 
their  law.  They  have  revised  and  codified  their  statutes,  a  care- 
fully corrected  edition  whereof  is  issued  every  few  years.  They 
have  in  i;i..ny  instances  adopted  codes  of  procedure,  and  in  some 
cases  have  oven  enacted  codes  embodying  the  substance  of  the 
common  law,  and  fusing  it  with  the  statutes.  Such  codes,  how- 
ever, have  been  condemned  by  the  judgment  of  the  abler  and 
more  learned  part  of  the  profession,  as  tending  to  confuse  the 
law  and  make  it  more  uncertain  and  less  scientific.^  A  warm 
controversy  has  lately  been  raging  in  New  York  on  the  subject. 
But  with  the  masses  of  the  peoj)le  the  proposal  is  popular,  for  it 
holds  out  a  prospect,  unfortunately  belied  by  the  result  in  States 
Avhich,  like  California,  have  tried  the  experiment,  of  a  system 
whose  simplicity  will  enable  the  layman  to  understand  the  law, 
and  render  justice  cheaper  and  more  speedy.  A  really  good  code 
might  have  these  happy  effects.  But  it  may  be  doubted  whether 
the  codifying  States  have  taken  the  steps  requisite  to  secure  the 
goodness  of  the  codes  they  enact.  And  there  is  a  grave  objec- 
tion to  the  codification  of  State  law  which  does  not  exist  in  a 
country  like  England  or  France.  So  long  as  the  law  of  a  State 
remains  common  law,  i.e.  rests  upon  custom  and  decisions  given 
by  the  judges,  the  law  of  each  State  tends  to  keep  in  tolerable 
harmony  with  that  of  other  States,  because  each  set  of  judges  is 
enlightened  by  and  disposed  to  be  influenced  by  the  decisions  of 
the  Federal  courts  and  of  judges  in  other  States.  But  when  the 
whole  law  of  a  State  has  been  enacted  in  the  form  of  a  code  all 
existing  divergences  between  one  State  and  another  are  sharpened 
and  perpetuated,  and  new  divergences  probably  created.  Hence 
codification  increases  the  variations  of  the  law  between  different 
Stat;-,  and  these  variations  may  impede  business  and  disturb  the 
ordinary  relations  of  life. 

Important  as  are  the  functions  of  the  American  judiciary,  the 
powers  of  a  judge  are  limited  by  the  State  Constitutions  in  a 


^  This  is  perhaps  less  true  of  Louisiana,  where  the  civil  law  of  Rome,  which 
may  be  said  to  have  been  the  common  law  of  the  State,  offered  a  better  basis  for 
a  code  than  the  English  common  law  does.  Tlie  Louisiana  code  is  based  on  the 
Code  Napoleon. 
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manner  surprising;  to  Europeans.  He  is  not  allowed  to  charf:;o 
the  jury  on  questions  of  i.ict,^  but  only  to  state  the  law.  He  is 
sometimes  required  to  put  his  charge  in  writing.  His  power  of 
committing  for  contempt  of  court  is  often  restricted.  Kxpress 
rules  foibid  him  to  sit  in  causes  wherein  ho  can  have  any  family 
or  pecuniary  interest.  In  one  Constitution  his  punctual  attend- 
ance is  enforced  by  the  provision  that  if  ho  does  not  arrive 
in  court  within  half  an  hour  of  the  time  fixed  for  the  sitting,  the 
attorneys  of  the  ]>artios  may  agree  on  some  person  to  act  as 
judge,  and  proceed  forthwitli  to  the  trial  of  the  cause.  And  in 
California  he  is  not  allowed  to  draw  his  salary  till  he  has  made 
an  alHdavit  that  no  causo  that  has  been  submitted  for  decision 
for  ninety  days  remains  undecided  in  his  court.^ 

I  come  now  to  three  points,  which  arc  not  only  important 
in  themselves,  but  instructive  as  illustrating  the  currents  of 
opinion  which  have  influenced  the  peoples  of  the  States.  These 
are — 

The  method  of  appointing  the  judges. 

Their  tenure  of  otiico. 

Their  salaries. 

The  remarkable  changes  that  have  been  made  in  the  two 
former  matters,  and  the  strange  practice  which  now  prevails 
in  the  latter,  are  full  of  significance  for  the  student  of  modern 
democracy,  full  of  warning  for  Europe  and  the  British  colonies. 

In  colonial  days  the  superior  judges  were  appointed  by  the 
Governors,  except  in  Rhode  Island  and  Connecticut,  where  the 
legislature  elected  them.  When,  in  and  after  1776,  the  States 
formed  their  first  Constitutions,  four  States,^  besides  the  two  just 
named,  vested  the  appointment  in  the  legislature,  five  *  gave  it 
to  the  Governor  with  the  consent  of  the  council ;  Delaware  gave 
it  to  the  legislature  and  President  ( =  Governor)  in  joint  ballot, 
while  Georgia  alone  entrusted  the  election  to  the  people. 

In  the  period  between  1812  and  1860,  when  the  tide  of 
democracy  was  running  strong,  the  function  was  in  several  of  the 
older  States  taken  from  the  Governor  or  the  legislature  to  be 
given  to  the  people  voting  at  the  polls ;  and  the  same  became 

*  A  frequent  form  is  that  in  the  Constitution  of  Tennessee  of  1870  (Art.  vi.  §  9) 
— "  Judges  shall  not  charge  juries  with  respect  to  matters  of  fact,  but  may  state 
the  testimony  and  declare  the  law. " 

^  The  Californian  judges  are  said  to  have  contrived  to  evade  tliis. 

'  Virginia,  New  Jersey,  North  Carolina,  and  South  Carolina. 

•*  Massachusetts,  New  Hampshire,  Pennsylvania,  Maryland,  New  York. 


I8« 


THK  STATK  lU^VK.KNMKNTS 


PAur  II 


•»«i< 


tho  nr;u-tii'o  amoiii;  tho  new  States  as  tlu'v  wore  siu'i-ossivolv 
admittoil  ti>  the  rnioii.  Mississippi,  in  lSi>L',  luaJo  all  lior 
jiuli;vs  oliH'toil  l>v  the  {)oople.  Tlio  liefisivo  iiaturoot"  tho  i-liaiii;o 
was  markoil  l>v  tho  »;ivat  State  of  New  York,  whieli,  in  her 
highly  lienioenitie  C\>nstirution  ol*  ISU"),  ir.insterivil  all  jnilieial 
a[)pi>intinents  to  the  eiti/.ens  at  the  polls. 

vVt  {>resent  we  tind  that  in  twenty  tive  States,  the  jiulges 
are  eleeted  by  the  pei>ple.  These  ineliule  nearly  all  the 
^^'estern  ami  Southern  States,  besiiles  New  York,  Pennsylvania, 
anil  Ohio. 

In  tive  States*  they  are  eleeted  bv  the  lei;islatnre. 

In  eii^ht  States'-^  they  are  a[)pointed  by  the  (.iovertu»r,  subjeet 
however  to  eontirniation  either  bv  the  eonnoil,  or  bv  the  legisla- 
tare,  or  bv  one  Uonse  thereof. 

1  may  observe  that  all  tho  thirteen  States  whieh  do  not 
appoint  the  jnilgo  by  popnlar  oleetion  either  beloni;  to  the 
original  thirteen  eolonies  or  are  States  whieh  have  been  spei'ially 
intlneneed  by  one  o(  tlu>se  thirteen  \^as,  for  instanee,  Maine  was 
intlueneed  by  MassaehnsettsV  It  is  these  oliler  eonnnonwealths 
that  have  elniiir  to  tho  le.'.s  ilenioeratie  methods  of  ehoosiii>: 
jndieiid  otlieers ;  while  the  new  ilenioeraeies  of  the  West, 
together  with  the  most  popnlons  States  of  the  Kast,  New  York 
and  IVinisvlvania,  States  thoronghlv  denioerati/.ed  bv  their 
groat  eities,  have  thrown  this  gravt^  and  ilelieate  fnnetion  into 
the  rndo  hanvls  of  the  masses,  that  is  to  say,  oi  the  wire- 
pidlers. 

Originally,  tho  snperior  jmlges  were,  in  most  States,  like 
those  of  F.ngland  siiu'e  the  Kevolntion  oi  ItlSS,  a{>pointed  for 
life,  and  held  otVu'o  during  good  ))ehaviour,  /.r'.  were  removable 
only  when  eonilenuied  on  an  impeaehment,  or  when  an  avKlress 
requesting  their  removal  h;'  I  been  presenteil  by  both  houses  oi 
tho  legislature. '"*  A  juilgo  may  now  bo  removed  upon  sueh  an 
adilross  in  thirty  States,  a  majority  of  two  thinls  in  eaeh  house 
being  usually  required.  The  salutary  provision  of  the  Mritisli 
Constitution  against  eaprieii>us  removals  has  been  faithfully 
adhered  to.  l»ut  tho  wave  of  demoeraey  has  in  nearly  i'U  States 
swept  away  tho  i>Ul  system  of  life-temno.      (^iily  four  tu>w  retain 

'   Khoilo  Isl.'uul,  Vonuiuit,  Vivi^iiii.i,  SvMith  I'liivHiiti,  lloorgin. 

-  Massaolwisotts,  (\>iintvtii'ut.  Now  H;uin>-sliiiv,  l>t'lawui«',  Muiuo,  Mi.s,sis.si|ii>i, 
Now  Jorsoy,  Uuiisittuii  ;  i»  tho  last  ot'  wtiiih,  howovor,  distriit  jiuljjos,  aiul  in 
M:\iiio  tuiil  ('onuootu'Ut  piMbato  jiid»;vs,  aro  {'opulirly  oloi-toil. 

-'  The  iiowor  of  impoai'hmout  iviu.  ins  but  is  lu't  oftoii  usoil. 
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it.^  Ill  tho  lost  a  jmlgo  is  olootod  or  appoiiitod  for  a  torni, 
vurviiii;-  fi\mi  two  voars  in  Vormoiit  to  twoiitv  ono  voars  in 
ronnsylvania.  K.ii:;ht  to  ton  voars  is  tho  avorago  torm  pro 
soriboii  ;  bnt  a  juiliro  is  always  ro  olii^iMo,  and  likolv  to  ho 
re-olootod  if  he  ho  not  too  old,  if  ho  has  givon  satisfaotiiui  to  tlio 
bar,  and  if  ho  has  not  otVondo(l  tho  party  whioli  plaood  him  on 
tho  boiu'h. 

Tho  salarios  paid  to  Stato  judgos  of  tho  highor  oonrts  i-ango 
from  SS.'iOO  (^Jt*  1 7 00).  (oiiiof  jnstiooX  in  ronnsylvunia,  ami  ^7000 
(XI -100)  >  i?L\)00  [£[00)  foroxponsos  in  Now  York,  to  if'JOOO  in 
Orogon.  j?4000  to  ^^oOOO  (ilSOO  to  i'lOOO)  is  tho  avorago.  a 
sum  whioh,  ospooially  in  tho  groator  Statos,  fails  to  attraot  tho 
host  K^gid  talont.  Jndi^os  of  tho  inforior  courts  oi  oourso  roooivo 
salario>  proportionately  lower.  In  gonoral  tho  now  Wostorn 
Statos  are  tho  worst  {>aymastors,-  thoir  population  of  farmers  iu>t 
perceiving  tho  importance  of  securing  high  ability  on  tho  bench, 
and  ileeming  SlOOO  a  larger  sum  than  a  tpiiot  living  man  can 
need.  Tho  lowness  of  tho  scale  on  which  tho  sal:;iies  of  Federal 
judges  are  tixed  contirms  this  tomlency. 

Any  one  of  tho  three  phenomena  I  have  described  popular 
elections,  short  terms,  and  small  sidarios — wouKl  be  sutlicient  to 
lower  the  character  of  tho  judiciary.  Topular  elections  throw 
tho  choice  into  tho  hands  of  pi>litical  parties,  that  is  to  say,  of 
knots  of  wirepullers  inclined  to  use  every  i>thco  as  a  means  of 
rowaiding  political  st>rvices,  ami  garrisoning  with  grateful  {virti- 
sans  posts  which  may  ctMiceivably  become  of  political  impvntance. 
Short  terms  iU>lige  tho  judge  to  remember  and  keep  on  good 
terms  with  tlu>se  wh.o  have  made  him  what  ho  is,  ami  in  whose 
hands  his  fortunes  lie.  Thev  induce  timiditv,  thov  disooura^o 
independence.  And  small  salarios  prevent  able  men  from  otVer- 
ing  themselves  for  places  whose  income  is  perhaps  i^nly  one  tenth 
of  what  a  leading  birrister  can  make  by  privatt>  practice. 
Putting  tho  three  sources  oi  mischief  together,  iu>  oiu>  will  be 
surprised  to  hear  that  in  many  t>f  the  .Vmerican  States  tho  State 
judges  are  men  i>f  moderate  abilities  and  scanty  learning,  inferior, 

'  MassiU-luisi'tts,  UIuhIo  Isl.iuvl,  Now  Uami'shiiv,  Pi'laWiHV,  all  o(  tlu'iu 
anuuig  tho  original  Ouitooii.  In  Now  Han\{'slino  awA  Polawaiv  tlio  ju>ij;o  must 
rotiiv  at  sovouty  voars  of  ajjo.  In  Klovida,  thou,s;h  tho  thvoo  justu'os  ot'tlio  siii>ronio 
v.'ourt  avo  lunv  ^,«.'oustitutiou  of  ISSo^  olootovl  by  tho  pooplo,  tho  sovou  oiivuit 
jwilijos  aro  ai>i>oiiitod  by  tho  j^ovovuof. 

'''  Vonnotit  atul  Now  Hanipshiro  also  {'ay  thoir  supvoiue  voui't  judi;o.>t  ouly 
$2i>00  ^x';>00)  rtiul  $2700  rosi>ovtlvoly. 
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and  sometimes  vastly  inferior,  to  the  best  of  the  advocates  "vvho 
practise  before  them.  It  is  more  hard  to  express  a  general 
opinion  as  to  their  character,  and  particularly  as  to  what  is 
called,  even  in  America  where  robes  are  not  worn,  the  "purity 
of  the  judicial  ermine."  Pecuniary  corrujition  seems,  so  far  as  a 
stranger  can  ascertain,  to  bo  rare,  perhaps  very  rare,  but  there 
are  other  ways  in  which  sinister  influences  can  play  on  a  judge  s 
mind,  and  impair  that  confidence  in  his  impartiality  M'hich  is 
almost  as  necessary  as  impartiality  itself.  And  apart  from  all 
questions  of  dishonesty  or  unfairness,  it  is  an  evil  that  the  bench 
should  not  be  intellectually  and  socially  at  least  on  a  level  with 
the  bar. 

The  mischief  is  serious.  But  I  must  own  that  it  is  smaller 
than  a  European  observer  is  pi*epared  to  expect.  In  most  of  the 
twenty-four  States  where  this  system  prevails  the  bench  is 
respectable ;  and  in  some  it  is  occasionally  adorned  by  men  of 
the  highest  eminence.  Not  even  inr^alifornia  or  Arkansas  are 
the  results  so  lamentable  as  might  have  been  predicted.  New 
York  City,  under  the  dominion  of  the  Tweed  King,  has  afforded 
the  only  instance  of  flagrant  judicial  s  udals  ;  and  even  in  those 
loathsome  days,  thr.  Court  of  Appeals  at  Albany,  the  highest 
tribunal  of  the  State,  retained  the  respect  of  good  citizens. 
Justice  in  civil  causes  between  man  and  man  is  fairly  admin- 
istered over  the  whole  Union,  and  the  frequent  failures  to  con- 
vict criminals,  or  punish  them  when  convicted,  are  attributable 
not  so  much  either  to  weakness  or  to  partiality  on  a  judge's 
part  as  to  the  tenderness  of  juries  and  the  inordinate  delays  and 
complexity  of  criminal  procedure. 

Why  then  have  sources  of  evil  so  grave  failed  to  produce 
correspondingly  grave  results  ?  Three  reasons  may  be  sug- 
gested : — 

One  is  the  co-existence  in  every  State  of  the  Federal  tiibunals, 
presided  over  by  judges  who  are  usually  cajiaWc  and  always 
upright.  Their  presence  helps  to  keep  tho  ytr^e  judges,  how- 
ever personally  inferior,  from  losing  the  sense  ui  .esponsibility 
and  dignity  which  befits  the  judicial  office,  and  makes  even  party 
%virepullers  ashamed  of  nominating  as  c;\ndidates  notoriously 
incapable  or  tainted  men. 

Another  is  the  influence  of  a  public  opinion  which  not  only 
recognizes  the  interest  the  community  has  in  an  honest  admin- 
istration of  the  law,  but  recoils  from  turpitude  in  a  highly  placed 
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official.  The  people  act  as  a  check  uj)oii  the  party  conventions 
that  choose  candidates,  by  making  them  feel  that  they  damage 
themselves  and  their  cause  if  they  run  a  man  of  doubtful 
character,  and  the  judge  hims^3lf  is  made  to  dread  public  opinion 
in  the  criticisms  of  a  very  unreticent  press.  Democratic  theory, 
which  has  done  a  mischief  in  introducing  the  elective  system, 
partly  cures  it  by  subjecting  the  bench  to  a  light  of  publicity 
which  makes  honesty  the  sufest  policy.  Whatever  passes  in 
court  is,  or  may  be,  reported.  The  judge  must  give  his  reasons 
for  every  judgment  he  delivers. 

Lastly,  there  is  the  influence  of  the  bar,  a  potent  influence 
even  in  the  present  day,  when  its  role  is  less  brilliant  than  in 
former  generations.  The  local  party  leaders  who  select  the 
candidates  and  "  run  "  the  conventions  are  in  some  States  mostly 
lawyers  themselves,  or  at  least  in  close  relations  ^\^th  some  lead- 
ing lawyers  of  the  State  or  district.  Now  lawyei's  have  not  only 
a  professional  dislike  to  the  entrusting  of  law  to  incapable  hands, 
the  kind  of  dislike  which  a  skilled  bricklayer  has  to  seeing  walls 
badly  laid,  but  they  have  a  personal  interest  in  getting  fairly 
comi)etent  men  before  whom  to  plead.  It  is  no  pleasure  to  them 
to  have  a  judge  so  ignorant  or  so  weak  that  a  good  argument  is 
thrown  away  upon  him,  or  that  you  can  feel  no  confidence  that 
the  opinion  given  to  a  client,  or  a  point  of  law  which  you  think 
clear,  will  be  verified  by  the  decision  of  the  court.  Hence  the 
bar  often  contrives  to  make  a  party  nomination  for  judicial  office 
fall,  not  indeed  on  a  leading  barrister,  because  a  leading  barrister 
will  not  accept  a  place  with  $4000  a  year,  when  he  can  make 
$14,000  by  private  practice,  but  on  as  competent  a  member  of  the 
party  as  can  be  got  to  take  the  post.  Having  constantly  inquired, 
in  every  State  I  visited  wherein  the  system  of  popular  elections 
to  judgeships  prevails,  how  it  happened  that  the  judges  were  not 
worst,  I  was  usually  told  that  the  bar  had  interposed  to  prevent 
such  anr  such  a  bad  nomination,  or  had  agreed  to  recommend 
such  and  such  a  person  as  a  candidate,  and  that  the  party  iiad 
yielded  to  the  wishes  of  the  bar.  Occasionally,  when  the  wire- 
pullers are  on  their  good  behaviour,  or  the  bar  is  exceptionally 
public-spirited,  a  person  will  bo  brought  forward  who  has  no 
claims  except  those  of  character  and  learning.  But  it  is  perhaps 
more  common  for  the  lawyers  to  put  pressure  on  one  or  other 
party  in  nominating  its  party  candidates  to  select  capable  ones. 
Thus  when  a  few  years  ago  the  Republicans  of  New  York  State 
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were  running  bad  candidates,  some  leading  Republican  lawyers 
persuaded  the  Democrats  to  nominate  better  men,  and  thereupon 
issued  an  appeal  in  favour  of  these  latter,  Avho  were  accordingly 
carried  at  the  ensuing  election. 

These  causes,  and  especially  the  last,  go  far  to  nullify  the 
malign  effects  of  popular  election  and  short  terms.  But  they 
cannot  equally  nullify  the  eftect  of  small  salaries.  Accordingly, 
while  corruption  and  partiality  are  uncommon  among  State 
judges,  inferiority  to  the  practising  counsel  is  a  conspicuous  and 
frequent  fault. 

One  is  obliged  to  speak  generally,  because  there  are  differences 
between  the  various  States  too  numerous  to  be  particularized. 
In  some,  especially  in  the  North- West,  the  tone  of  the  party 
managers  and  of  the  bar  is  respectable,  and  the  sense  of  common 
interest  makes  everybody  wish  to  have  as  good  men  as  the 
salaries  will  secure.  In  others  there  are  traditions  which  even 
unscrupulous  wirepullers  fear  to  violate.  Pennsylvania,  for 
instance,  though  her  legislature  and  her  city  governments  have 
been  impure,  and  little  under  the  influence  of  the  bar,  still 
generally  elects  capable  judges.^  The  scandals  of  Barnard  and 
Cardozo  ^  were  due  to  the  fact  that  the  vast  and  ignorant  popu- 
lation of  New  York  was  dominated  by  a  gang  of  professional 
politicians  who  neither  fear  the  good  citizens  nor  regarded  the 
bar. 

As  there  are  institutions  which  do  not  work  as  well  as  they 
theoretically  ought,  so  there  are  happily  others  which  work 
better.  The  sale  of  offices  under  the  old  monarchy  of  France, 
the  sale  of  commissions  in  the  English  army  till  1871,  the  sale 
of  advowsons  and  next  presentations  to  livings  which  still  exists 
in  the  Anglican  Church  Establishment,  the  bribery  of  electors 
which  has  only  the  other  day  been  extinguished  in  England, 
were  or  are  all  of  them  indefensible  in  theory,  all  mischievous  in 
practice.  But  none  of  them  did  so  much  harm  as  a  philosophical 
observer  would  have  predicted,  because  other  causes  were  at 
work  to  mitigate  and  minimize  their  evils. 

During  the  last  few  years  there  has  been  a  distinct  change  for 
the  better.  Some  States  which  had  vested  the  appointment  of 
judges  in  the  legislature,  like  Connecticut,  or  in  the  people,  like 

^  Pennsylvania,  it  is  fair  to  say,  pays  better  than  most  States,  and  gives  long 
terras,  so  she  can  obtain  better  men  tlian  most. 

'^  The  notorious  Tweed  Ring  judges  of  twenty  years  ago. 
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Mississippi,  have  by  recent  constitutional  amendments  or  new 
Constitutions,  given  it  to  the  governor  with  the  consent  of  the 
legislature  or  of  one  house  thereof.^  Others  have  raised  the 
salaries,  or  lengthened  the  terms  of  the  judges,  or,  like  New 
York,  have  introduced  both  these  reforms.  Within  the  decade 
ending  December  1886,  though  twenty-eight  States  altered  their 
Constitutions,  no  one,  except  Florida,  took  appointments  from 
legislature  or  governor  to  entrust  them  to  popular  vote.  In  this 
point  at  least,  the  tide  of  democracy  which  went  on  rising  for  so 
many  years,  seems  to  have  begun  to  recede  from  the  high-water 
mark  of  1840-1860.  The  American  people,  if  sometimes  bold  in 
their  experiments,  have  a  fund  of  good  sense  which  makes  them 
watchful  of  results,  and  not  unwilling  to  reconsider  their  former 
decisions. 

^  In  Connecticut  the  change  was  made  at  the  instance  of  tlie  Bar  Association 
of  the  State,  which  had  seen  with  regret  that  the  dominant  party  in  the  State 
legislature  was  placing  inferior  men  on  the  bench. 
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The  financial  systems  in  force  in  the  several  States  furnish  one 
of  the  widest  and  most  instructive  fields  of  study  that  the  whole 
range  of  American  institutions  presents  to  a  practical  statesman, 
as  well  as  to  a  student  of  comparative  politics.  It  is  much  to  be 
wished  that  some  person  equipped  with  the  necessary  special 
knowledge  could  survey  them  with  a  philosophic  eye,  and  present 
the  results  of  his  survey  in  a  concise  form.  From  such  an 
attempt  I  am  interdicted  not  only  by  the  want  of  that  special 
knowledge,  but  by  the  compass  of  the  subject,  and  the  difficulty 
of  obtaining  in  Europe  adequate  materials.  These  materials  must 
be  sought  not  only  in  the  Constitutions  of  the  States,  but  even 
more  in  their  statutes,  and  in  the  reports  presented  by  the  various 
financial  oflicials,  and  by  the  special  commissions  occasionally 
appointed  to  investigate  the  subject  or  some  branch  of  it.  All  I 
can  here  attempt  is  to  touch  on  a  few  of  the  more  salient 
features  of  the  topic,  and  to  cull  from  the  Constitutions  some 
illustrr.tions  of  the  dangers  feared  and  the  remedies  desired  by 
the  people  of  the  States.  What  I  have  to  say  falls  under  the 
heads  of — 

Purposes  for  which  State  revenue  is  required. 

Forms  of  taxation. 

Exemptions  from  taxation. 

Methods  of  collecting  taxes. 

Limitations  imposed  on  the  power  of  taxing. 

State  indebtedness. 

Restrictions  imposed  on  the  borrowing  power. 

I.  The  budget  of  a  State  is  seldom  large,  in  proportion  to  the 
wealth  of  its  inhabitants,  because  the  chief  burden  of  adminis- 
tration is  borne  not  by  the  Stat*^,  but  by  its  subdivisions,  the 
counties,  and  still  more  the  cities  and  townships.       The  chief 
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expenses  which  a  State  undertakes  in  its  corporate  capacity  are — 
(1)  The  salaries  of  its  officials,  executive  and  judicial,  and  the 
incidental  expenses  of  judicial  proceedings,  such  as  payments  to 
jurors  and  witnesses ;  (2)  the  State  volunteer  militia ;  (3) 
charitable  and  other  public  institutions,  such  as  State  lunatic 
asylums,  State  universities,  agricultural  colleges,  etc.  ;  ^  (4)  grants 
to  schools ;  ^  (5)  State  prisons,  comparatively  few,  since  the 
prison  is  usually  supported  by  the  county ;  (6)  State  buildings 
and  public  works,  including,  in  a  few  cases,  canals  ;  (7)  payment 
of  interest  on  State  debts.  Of  the  whole  revenue  collected  in 
each  State  under  State  taxing  laws,  a  comparatively  small  part 
is  taken  by  the  State  itself  and  applied  to  State  purposes.^  In 
1882  only  seven  States  raised  for  State  purposes  a  revenue 
exceeding  $2,000,000.  In  that  year  the  revenue  of  New  York 
was  $7,690,416  (pop.  in  1882  about  5,200,000).  In  1886-87 
the  revenue  of  Pennsylvania  was  $7,646,147  (pop.  about 
4,700,000).  These  are  small  sums  when  compared  either  with 
the  population  and  wealth  of  these  States,  or  with  the  revenue 
raised  in  them  by  local  authorities  for  local  purposes.  They  are 
also  small  in  comparison  with  what  is  raised  by  indirect  taxation 
for  Federal  purposes. 

li.  The  Federal  government  raises  its  revenue  by  indirect 
taxation,  and  by  duties  of  customs  and  excise,*  though  it  has  the 
power  of  imposing  direct  taxes,  and  used  that  power  freely 
during  the  War  of  Secession.  State  revenue,  on  the  other 
hand,  arises  almost  wholly  from  direct  taxation,  since  the  Federal 
Constitution  forbids  the  levying  of  import  or  export  duties  by  a 


*  The  Constitutions  of  Louisiana  and  Georgia  allow  State  revenue  to  be  applied 
to  the  supplying  of  wooden  legs  and  arms  to  ex-Confederate  soldiers. 

-  All  or  nearly  all  States  have  set  apart  for  the  support  of  schools  and  of  other 
educational  or  benevole.it  institutions,  sometimes  including  universities,  a  con- 
siderable fund  derived  from  the  sale  of  Western  lands  granted  for  the  purpose  by 
the  Federal  government  about  twenty-five  years  ago,  and  derived  in  some  cases 
also  from  lands  appropriated  originally  by  the  State  itself  to  these  objects. 

^  In  the  Jtate  of  Connecticut  (population  in  1883  about  650,000)  the  total 
revenue  raised  by  taxation  in  1883-84  was  $8,524,776  (£1,800,000),  which  was 
collected  by  and  for  the  following  authorities  and  purposes  : — 

The  State  .....      $1,462,328 


Counties  . 

Towns 

Cities  and  boroughs 

School  districts    . 


1,131,766 
2,808,682 
1,636,957 
1,485,043 


*  Stamp  duties  were  also  resorted  to  during  the  Civil  War,  but  at  present  none 
are  levied  by  the  National  government. 
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State,  except  with  the  consent  of  Congress,  and  directs  the 
produce  of  any  such  duties  as  Congress  may  permit  to  be  paid 
into  the  Federal  treasury.  The  chief  tax  is  in  every  State  a 
property  tax,  based  on  a  vahiation  of  ])roperty,  and  generally 
of  all  property,  real  and  personal,  within  the  taxing  juris- 
diction. 

The  valuation  is  made  by  officials  called  appraisers  or  assessors, 
appointed  by  the  local  communities,  though  under  general  State 
laws.^  It  is  their  duty  to  put  a  value  on  all  taxable  property ; 
that  is,  speaking  generally,  on  all  property,  real  and  personal, 
which  they  can  discover  or  trace  within  the  area  of  their 
authority.  As  the  contribution,  to  the  revenues  of  the  State  or 
county,  leviable  within  that  area  is  proportioned  to  the  amount 
and  value  of  taxable  property  situate  within  it,  the  local  assessors 
have,  equally  with  the  property  owners,  an  obvious  motive  for 
valuing  on  a  low  scale,  for  by  doing  so  they  relieve  their  com- 
munity of  part  of  its  burden.  The  State  is  accordingly  obliged 
to  check  and  correct  them  by  creating  what  is  called  a  Board 
of  Equalization,  which  compares  and  revises  the  valuations  made 
by  the  various  local  officers,  so  as  to  secure  that  taxable  property 
in  each  locality  is  equally  and  fairly  valued,  and  made  thereby 
to  bear  its  due  share  of  public  burdens.  Similarly  a  county  has 
often  an  equalization  board  to  supervise  and  adjust  the  valuations 
of  the  towns  and  cities  within  its  limits.^  However,  the  existence 
of  such  boards  by  no  means  overcomes  the  difficulty  of  securing 
a  really  equal  valuation,  and  the  honest  town  which  puts  its 
property  at  a  fair  value  sutlers  by  paying  more  than  its  share. 
Valuations  are  generally  made  at  a  figure  much  below  the 
true  worth  of  property.  In  Connecticut,  for  instance,  the  law 
directs  the  market  price  to  be  the  basis,  but  real  estate  is  valued 
only  at  from  one-third  to  two-thirds  thereof.^     Indeed  one  hears 

^  The  accouut  iu  the  text  does  not,  of  course,  claim  to  be  true  in  all  particulars 
for  every  State,  but  only  to  represent  the  general  usage. 

2  See,  for  a  specimen  of  the  provisions  for  equalization  boards,  the  Constitution 
of  California,  Art.  xiii.  §  9,  in  the  Appendix  to  this  volume. 

^  The  special  commissiru  on  taxation  in  Connecticut  in  their  recent  singularly 
clear  and  interesting  report  (1887)  observe  : — "One  great  defect  in  the  practical 
execution  of  our  tax  la'vs  consists  in  inequalities  of  assessment  and  valuation. 
This  shows  itself  especially  as  between  the  different  towns.  ...  It  is  notorious 
that  in  few,  if  any,  towns  do  the  assessors  value  real  estate  at  what  they  think  it 
is  fairly  worth.  On  the  contrary,  they  generally  first  make  this  appraisal  of  its 
actual  value,  and  tlien  put  it  in  the  list  at  a  certain  proportion  of  such  appraisal, 
varying  from  33^  to  75  per  cent.  Similar  reductions  are  made  in  valuing  personal 
property,  though  with   less  uniformity,  and  so  perhaps  with  more  injustice" 
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overywhcro  in  America  complaints  of  inequalities  arising  from 
the  varying  scales  on  which  valuers  proceed. 

A  still  more  serious  evil  is  the  fact  that  so  large  a  j)art  of  tax- 
able property  escapes  taxation.  Lands  and  houses  cannot  be 
concealed ;  cattle  and  furniture  can  be  discovered  by  a  zealous 
tax  ofFxcer.  But  a  great  part,  often  far  the  largest  pait  of  a  rich 
man's  wealth,  consists  in  what  the  Americans  call  "intangible 
property,"  notes,  bonds,  book  debts,  and  Western  mortgages.^ 
At  this  it  is  practically  impossible  to  get,  except  through  the 
declaration  of  the  owner ;  and  though  the  owner  is  required  to 
present  his  declaration  of  taxable  property  upon  oath,  he  is  apt  to 
omit  this  kind  of  property.  The  Connecticut  commissioners 
report  that  "  the  proportion  of  these  intangible  securities  to  other 
taxable  property  has  steadily  declined  from  year  to  year.  In 
1855  it  was  nearly  10  per  cent  of  the  whole,  in  1865  about  7h 
per  cent,  in  1875  a  little  over  5  per  cent,  and  in  1885  about  3| 
per  cent.  Yet  during  the  generation  covered  by  these  statistics 
the  amount  of  State  railroad  and  municipal  bonds,  and  of  Westeri 
mortgage  loans  has  very  greatly  increased,  and  our  citizens  have, 
in  every  town  in  the  State,  invested  large  sums  in  them.  Why 
then  do  so  few  get  into  the  tax  list  ?  The  terms  of  the  law  arc 
plain,  and  the  penalties  for  its  infringement  are  probably  as 
stringent  as  the  people  will  bear.  .  .  .  The  truth  is  that  no 
system  of  tax  laws  can  ever  reach  directly  the  great  mass  of 
intangible  property.  It  is  not  to  be  seen,  and  its  possession,  if 
not  voluntarily  disclosed,  can  in  most  cases  be  only  the  subject  of 
conjecture.  The  people  also  in  a  free  government  are  accus- 
tomed to  reason  for  themselves  as  to  the  justice  and  validity  of 
the  laws,  and  too  apt  to  give  themselves  the  benefit  of  the  doubt 
when  they  have  in  any  way  the  power  to  construe  it  for  them- 
selves, Such  a  power  is  practically  given  in  the  form  of  oath 
used  in  connection  with  our  tax  lists,  since  it  refers  only  to  such 
property  of  the  parties  giving  them  in  as  is  taxable  according  to 

(p.  8).  "Household  furnituiv'*  above  $500  in  value  constitutes  an  item  of  only 
$9500  in  one  of  our  cities,  whi^e  a  neighbouring  town  of  not  more  than  half  thn 
population  returns  $12,900  "  (p.  16). 

*  The  difficulty  does  not  arise  with  stock  or  shares  even  when  held  in  a  com- 
pany outside  a  State,  because  all  States  now  tax  corporations  or  companies  within 
their  jurisdiction,  and  the  principle  is  generally  (though  not  universally)  adopted, 
that  where  stocks  in  a  corporation  outside  the  State  have  been  so  taxed,  they  shall 
not  be  again  taxed  in  the  hand  of  the  holder  of  the  stock,  who  may  reside  within 
the  State.  State  laws  and  tax  assessors  can  in  each  State  succeed  in  reaching  the 
property  of  the  corporation  itself. 
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''•cir  best  knowlcd^'o,  reTncmbrance,  or  belief.  The  man  who 
does  not  l)elicvo  that  a  western  farm  loan  or  foreij^n  railroad 
bond  (i.e.  bond  of  a  company  outside  the  State)  ought  to  be 
taxed,  is  too  often  ready  to  swear  that  to  the  best  of  his  belief  it 
is  not  liable  to  taxation.  ...  As  the  law  stands,  it  may  be  a 
bu-  in  on  the  conscience  of  many,  but  it  is  a  burden  on  the  pro- 
perly of  few,  not  because  there  are  few  who  ought  to  pay,  but 
because  there  are  few  who  can  be  made  to  pay.  Bonds  and 
notes  held  by  an  individual  are  for  the  most  ])art  concealed  from 
the  assessors,  nor  do  they  in  most  towns  make  much  effort  to 
ascertain  their  existence.^  The  result  is  that  a  few  towns,  a  few 
estates,  and  a  few  persons  of  a  high  sense  of  honesty,  bear  the 
entire  Aveight  of  the  tax.  Such  has  been  the  universal  result  of 
similar  laws  elsewhere." 

A  comparison  of  the  tax  lists  with  the  probate  records  con- 
vinced the  commissioners  that,  whereas  in  1884  more  than  a 
third  of  the  whole  personal  property  assessed  in  the  State  of 
Connecticut  escaped  taxes,  the  proportion  not  reached  by  taxa- 
tion was  in  1886  much  greater  ;  and  induced  them  to  recommend 
that  "  all  the  items  of  intangible  property  ought  to  be  struck  out 
of  the  tax  list."  The  probate  inventories  of  the  estates  of  de- 
ceased persons,  and  the  last  returns  made  to  the  tax  assessors  by 
those  persons,  "  show,  to  speak  of  it  mildly,  few  points  of  con- 
tact." Connecticut  is  a  commonwealth  in  most  respects  above 
the  average.  In  every  part  of  the  country  one  hears  exactly  the 
same.^  The  tax  returns  sent  in  are  rarely  truthful ;  and  not 
only  does  a  very  large  percentage  of  property  escape  its  lawful 


^  "A  person,  formerly  assessor  in  one  of  our  leading  cities,  reported  that  he 
had  made  elforts  when  in  office  to  get  this  kind  of  property  into  the  'grand  list,' 
and  succeeded  during  his  last  two  years  in  finding  out  and  adding  over  $200,000 
of  it ;  but  he  adds,  '  That  may  have  had  something  to  do  with  my  defeat  when 
election  came  around.'  " 

^  The  West  Virginian  tax  commission,  in  1884,  says,  "At  present  all  taxes 
from  invisible  property  come  from  a  few  conspicuously  conscientious  citizens,  from 
widows,  executors,  and  from  guardians  of  the  insane  and  infants  ;  in  fact,  it  is  a 
comparatively  rare  thing  to  find  a  shrewd  trader  who  gives  in  any  considerable 
amount  of  notes,  stocks,  or  money.  The  truth  is,  things  have  come  to  such  a 
condition  in  West  Virginia  that,  as  regards  paying  taxes  on  this  kind  of  property, 
it  is  almost  as  voluntary  and  is  considered  pretty  much  in  the  same  light  as  dona- 
tions to  the  neighbourhood  church  or  Sunday  school." — Quoted  by  the  Connecticut 
commissioners,  who  add  that  the  New  Hampshire  commission  of  1878  report  that 
in  that  State  three-fourths  of  all  personal  property  is  not  reached  by  the  assessors. 
Reference  may  also  be  made  to  the  Report  of  the  Tax  Commission  of  Baltimore, 
1886  ;  and  to  the  supplementary  Report  of  one  member  of  the  Maryland  Tax 
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burdens,  but  '*  the  demoralization  of  the  public  conscience  by  the 
frequent  administi;ition  of  oaths,  so  often  taken  only  to  be  dis- 
regarded, is  an  evil  of  the  greatest  magnitude.  Almost  any 
change  would  seem  to  be  an  improvement."  ^ 

There  is  probably  not  a  State  in  the  Union  of  which  the  same 
thing  might  not  be  said.  In  Ohio,  for  instance,  the  Governor 
remarks  in  a  special  message  of  April  1887  :  "The  great  majority 
of  the  personal  property  of  this  State  is  not  returned,  but  entirely 
and  fraudulently  withheld  from  taxation.  The  idea  seems  largely 
to  prevail  that  there  is  injustice  and  inequality  in  taxation,  and 
that  there  is  no  harm  in  cheating  the  State,  although  to  do  so  a 
false  return  must  be  made  and  perjury  committed.  This  offence 
against  the  State  and  good  morals  is  too  frequently  committed 
by  men  of  wealth  and  reputed  high  character,  and  of  corresponding 
position  in  society."  In  New  York  the  Governor  said  (Annual 
Message  of  1886) :  "For  years  the  State  assessors  have  directed 
public  attention  to  the  fact  that  the  personalty  of  the  tax-payers 
was  escaping  assessment,  yet  there  has  been  a  shrinkage  from 
1871  to  1884  of  $107,184,371  (£21,436,874)."  That  is  to  say, 
notwithstanding  the  immense  increase  of  personal  property  in 
New  York  during  these  thirteen  years,  personal  property  stood 
assessed  at  £21,000,000  less  in  1884  than  in  1871. 

I  have  dwelt  upon  these  facts,  not  only  because  they  illustrate 
the  difficulties  inherent  in  a  property  tax,  but  also  because  they 
help  to  explain  the  occasional  bitterness  of  feeling  among  the 
American  farmers  as  well  as  the  masses  against  capitalists,  much 
of  whose  accumulated  wealth  escapes  taxation,  while  the  farmer 
who  owns  his  land,  as  well  as  the  working  man  who  puts  his 
savings  into  the  house  he  lives  in,  is  assessed  and  taxed  upon  this 
visible  property.  We  may,  in  fact,  say  of  most  States,  that 
under  the  present  system  of  taxation  the  larger  is  the  city  the 
smaller   is    the   proportion    of   personalty  reached  by  taxation 

Commission,  Mr.  Richard  T.  Ely,  in  which  a  great  deal  of  instructive  evidence  as 
to  the  failure  in  various  States  of  the  efforts  made  to  tax  intangible  property  has 
been  diligently  collected  and  set  forth  (Baltimore,  1888). 

^  Judge  Foster,  in  the  case  of  Kirtland  v.  Hotchkiss,  42  Conn.  Rep.,  p.  449. 
So  Mr.  David  A.  Wells,  in  his  report  as  Special  Tax  Commissioner  to  the  New 
York  Legislature,  says  :  "  Oaths  as  a  matter  of  restraint  or  as  a  guarantee  of  truth 
in  respect  to  official  statements  have  in  great  measure  ceased  to  be  eflFectual  ;  or  in 
other  words,  perjury,  direct  or  constructive,  has  become  so  common  as  to  almost 
cease  to  occasion  notice.  This  is  the  all  but  unanimous  testimony  of  officials  who 
have  of  late  had  extensive  experience  in  the  adniiuistration  of  both  the  national 
and  State  revenue  laws." 
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(since  coiicoiilniont  is  ciisier  in  largo  coninumitics),  and  the  richor 
a  man  is  the  smaller  in  proportion  to  his  property  is  tho  contii- 
bution  ho  pays  to  tho  Stato.  Add  to  this  that  tho  rich  man 
bears  less,  in  proportion  to  his  income,  of  tho  bni'den  of  indirect 
taxation,  since  tho  protective  tarifl'  raises  tho  price  not  merely  of 
luxuries  but  of  all  commodities,  except  some  kinds  of  food.^ 

Besides  the  property  tax,  which  is  tho  main  source  of  revenue, 
the  States  often  levy  taxes  on  particular  trades  or  occupations, - 
sometimes  in  tho  form  of  a  licence  tax,  taxes  on  franchises  en- 
joyed by  a  corporation,  taxes  on  railroad  stock,  or  (in  a  few 

'  An  experienced  Miissachusetts  publicist  writes  to  me  apropos  of  tlie  passage 
in  the  text :  "If  one  State  compels  a  man  to  make  a  full  declaration  of  liis  pur« 
sonal  property  for  taxation  and  another  does  not  there  will  be  a  teiulcncy  for 
capital  to  How  from  the  former  to  the  latter.  In  Vei  niont,  for  instance,  a  law  has 
been  passed  requiring  every  person  uiuler  penalty  to  make  sworn  returns  of  his 
moveable  property,  and  the  result  is  that  capital  seetns  to  be  leaving  that  State. 

"In  New  York  the  law  taxes  personal  property,  but  if  a  person  makes  no 
return  the  assessors  are  instructed  to  '  doom '  him  according  to  the  best  of  their 
knowledge  and  belief  ;  and  the  amount  becomes  a  matter  of  '  trade.'  Returns  are 
practically  made  only  by  trustees  and  corporations,  not  by  capitalists.  It  is  u 
case  of  bad  law  tempered  by  violation. 

"  In  Massachusetts  the  practice  in  each  town  depends  mainly  upon  the  assessors. 
In  Boston  tho  chief  ollice  having  resolved  to  let  no  one  escape,  has  for  twenty 
years  gone  on  increasing  the  assessment  each  year  till  tho  victim  makes  a  return. 
At  first,  men  had  some  scruple  about  leaving  the  city  before  1st  May  (the  date  of 
residence  when  taxes  are  assessed),  but  these  v  soon  overcome,  and  now  nearly 
all  the  capitalists  have  country  places  wh<  ey  retire  at  a  stdl  inclement 

season,  and  are  received  with  open  arms  bj  .cal  assessors,  who  accept  just 

what  they  choose  to  pay,  while  their  political  influence,  tlieir  taxes,  and  their 
public  donations  are  lost  to  the  city.  Occasionally  the  assessors  in  a  country 
town  take  it  into  their  heads  to  apply  the  screw  after  the  fashion  of  tho  city 
authority,  and  then  there  is  a  fine  turmoil.  As  the  rich  men  generally  live  in  one 
quarter  of  the  (country)  town,  the  next  step  is  to  ajjply  to  the  legislature  to  get 
the  town  divided,  and  the  vicinity  of  Boston  is  thus  being  gradually  cut  up  into 
small  jneces." 

^  North  Carolina  empowers  its  legislature  to  tax  all  trades,  professions,  and 
franchise's.  Arkansas  in  1868  (Article  x.  §  17)  directed  its  general  assembly  to 
"  tax  all  privileges,  pursuits,  and  occupations  that  are  of  no  real  use  to  society," 
adding  that  all  others  shall  be  exempt.  But  having  apparently  found  it  hard  to 
determine  which  occupations  are  useless,  she  dropped  tlie  direction  in  her  Consti- 
tution of  1874,  and  now  merely  empowers  the  taxation  of  "hawkers,  pedlers, 
ferries,  exhibitions,  and  privileges." 

The  persons  or  things  on  whom  licence  taxes  or  occupation  taxes  may  be  im- 
posed are  the  following,  some  being  mentioned  in  one  State  Constitution,  some  in 
another — Pedlers,  hawkers,  auctioneers,  brokers,  pawnbrokers,  merchants,  commis- 
sion merchants,  "persons  selling  by  sample,"  showmen,  jugglers,  innkeepers,  toll 
bridges,  ferries,  telegraphs,  express  agents  {i.e.  parcels'  delivery),  grocery  keepers, 
liquor  dealers,  insurance,  vendors  of  patents,  persons  or  corporations  using  fran- 
chises or  privileges,  banks,  railroads,  destructive  domestic  animals,  dealers  in 
"  options  "  or  "  futures. " 
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J  lie  Miount  of  H  .,,,11  ,.'■      I"  l>«'ic«ts  they  ilirecHu  „l       ' 

«'oo.oral  franchise.     I       "l"  ^  ["'""'"  '"  "'"  --'oh: 
"""""■  •  "''™''  "''P°«»'l  »"  women    " 

J"  some  States  "foioi.rn" 

of  a  p,-o^etive'  incomt't'«  11',,'"'°°™"-''™  "'''^-itance  ,l„ty  or 

We  tmposed.     Califonn-rhoTe t'  in  he?r  ""  •'^>"-  -'^™ 
(see  Appendix  to  this  volnn,„  Y       ?     '  Constitution  of  187!) 

°tS  felT  °™'-  ""' '° '" ""'  ^'™' 

™d  raiiroadf  X'newerVolrt  ?°'""'""''^^'  '=>*P'>^'-''"y  banks' 
too  to  see  that  such  undeitaWn  ,t      '"!",  ""^  *'«'  'ho  1  ^sL 
WJ-ng  it  ever  to  doprivSffT''^ '""'''  '"'"'^timlft 
I'oration,  doubtless  from  tlio  f^lV l  '™ ,?<»''<"■  of  taxing  any  cor 
P-chase  from  a  pliantlgtlt e  Ixemt"  T"""'  ^'^'^ 

-III-  In  most  States,  certain  ,f„  P  ° '  '''°'"  •='"<=  b'lrdens 
exempted  from  taxation  as  for?  descriptions  of  property  an- 
P-Perty  of  the  State?' or  :  ""I  T"' ■""'  ''""'''''=--  "thi 
grounds,  schools  and  un,v„;  v  '"'  'Community,  buryin, 
fcientifie,  literary,  or  "^10^1^  ?""'.  «'"«'tio„al,  charitoff 
■  raries.  church^'s  LK^  ^iidf """°"  "'  ^^''^^^So 
-  S;ous  purposes,  cemeteri!^  itl'stS  ZSZ^f  "-'  .^or 

VOL.  I  "''^  ^''*^"  '"IS  railroads  are  now  "'''  '"'^''^  ^^ 
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|>lt>nuMi(s,  (l«<ji(isits  III  sMviiiixs  b;niks.  C>t't(Mi  \oo  it  is  |M"Ovi(lo(l 
tl»;»(  llu>  i>\vi\t'r  t>t"  }>(MS(m;(l  projUTty  boKnv  a  t'tM'tain  fignro  shall 
iu>l  pay  laxos  o\\  it,  and  oci^asionally  iniuistors  of  n^iirioii  aiv 
all«nvoil  ;v  ciM-fain  sum  (as  for  iMst,uirt»  in  Now  York,  SlTiOO)  froo 
from  ti>xati(M». 

No  Stato  ran  tax  any  bonds.  ^\^A^\  »'orlitli';.fos,  (^r  otlior  sotMiritios 
issiit'd  h\\  or  nmitM"  tho  ai'tliorily  of.  \\\o  l"V»i»M-al  pnornniont. 
iiu'huiini;  tho  vinMilatin--  notos  OiMunionly  t'alK^l  *' pviMibacks." 
This  ha.s  boon  lii'KI  to  ho  tho  law  on  tho  const rni't ion  of  \\\o 
FodiMal  Constitution,  and  h,as  Won  si>  dtM-laroil  in  a  statute  of 
Con^ross.  If  intriHluros  an  «>lo'nont.  of  pvat  diflimlty  inti>  Stato 
t^'.xation.  hooaus«>  jiorstMis  dosirinj:;  to  oscapo  taxation  aro  apt  to 
turn  tlioir  propiMty  into  tht'so  oxoniptoil  forms  just  boforc  tlu\v 
niako  thoir  tax  roturns. 

IV.  Sonu>  of  tlu>  Stato  taxos.  sm-h,  for  instanoo.  as  lii'onoo 
taxos.  or  a  tax  on  corjiorations.  aro  dirortly  lovioil  by  and  paid  to 
tlio  Staio  otVirinU'..  Hut  oiIum's.  and  }>artit'nlarly  tho  property 
tax,  whirh  forms  si>  larjxo  a  souroo  of  rovonuo  aro  oollootoil  by 
t!»o  looal  authoritios.  Tho  Stato  having  dott>rn.inod  what  inoomo 
it  noods,  apportions  this  sum  amonu;  tho  oountios,  or  in  Now 
Kr.Lxlami.  somotimos  tliroctly  anu^ns;  tho  tmvns,  in  projXM'tion  to 
thoir  payiui^  capacity,  that  .s.  to  tho  value  of  tho  property 
situate  within  tluMu.'  So  similarly  tho  coiuitios  apj>ortion  not 
only  what  tlioy  have  io  pay  to  the  State,  but  also  the  sum  thoy 
have  to  raise  for  county  purpv^sos.  anuMii:;  the  cities  and  ioww 
ships  within  their  area,  in  proportion  to  {ho  value  of  thoir  taxable 
property.  'I'hus.  when  the  township  ov  city  authiM'itios  assess 
ami  collect  taxes  from  the  individual  citi/.on,  they  collect  at  one 
ami  the  same  time  three  tlistinct  sols  of  taxes,  the  State  tax,  tho 
Cl^unty  tax.  anil  the  city  ov  township  tax.  U'etainiiiLj  the  latter 
for  li^c:»l  p'.jrposos.'-'  thoy  hatul  o\\  the  two  ftMiner  to  tho  comity 
authiM'itios,  who  in  turn  retain  tho  ('iMUity  tax,  handing  on  to  the 
Stato  what  it  ret]uires.  Thus  trouble  and  expense  are  saved  in 
tne  process  oi  collect imj;,  and  the  citi/en  sees  in  one  tax-paper  lill 
ho  has  to  pay. 

V.  Some  States,  taught  by  their  sad  experience  of  reckless 
leuislaturcs,   limit   bv  their  Con'^fitutions  tho  amount,  of  taxation 

'   .\s  lisoort^inoit  l\v  tho  ;»sso.<sors  !iiul  l^oaiil  of  otiiirtli.^ntion. 

•  SoniotiiuoN.  tunvoviT.  tlu'  town  or  tinvnsliii'  u\  its  i-oriiorato  i  ipaiMty  p.iys  tlio 
Stnti<  its  sharo  of  tho  St;vto  tax,  insto.ul  of  oolloi-tiiij;  't  siHH'ilioally  from  iiuiivulual 
lUtir.ouH. 
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wliirlj  may  ho  raisoil  for  Stato  purposos  in  any  one  yoar.  Thus 
r«>xas  in  IS7()  forbad**  tlu>  Stato  projuMty  lax  lo  o\{\\h\  ono  halt 
por  oont  on  iho  valuation  (t>x»'lusivo  of  tho  sum  nooilod  to  pay 
inforost  on  iho  Slato  ilol>t\  and  lias  sinoi'  roduooti  tho  poroonfap 


to 


ar).>     A 


sujular    pn>vision 


oxists   in    .Miss«iuri.  and   in  four 


othor  Soufhorn  or  Woslorn  Statos.      Wo  sluiU  soo  prosontly  that 
tiiis  mothod  of  rostrioti»Mi   has  hoon  moro  oxtonsivoly  appliod   io 


oilit>s  and   oth«M'  suhiMtlinato  oonununitii 
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that    wo   irroator   rovoinio    shall    bo   rais»vi    than    tho 


ourront  noods  of  tho  Stato  roquiro,  a  rulo  which  I'onijross  would 
havo  dono  woll  to  ohsorvo,  sooinc  that  a  surplus  rov(>nuo  invifos 
oxtravag-ant  and  rookloss  oxpondituro  and  i;ivos  opportunity  for 
logislativo  johbory.' 

It  may  bo  thinij;ht  that  tho  solf  intorosf   of  tho  pooplo  is  sutli 
riont  to  so»Miri>  ootmomy  and  lin\it.  taxation.       Hut.  apart  from 
tho  danj^or  of  a  corrupt   loi;islaturi\  it  is  t>fton  romarkod   that  as 


Ul  many  Statos  a  larqo  proportion  of  tho  votors  iio  not  pay  Stato 
taxos.-'  tho  powor  of  imposinu;  bunions  lios  lart;oly  in  tho  hands 
o(  poisons  wlu>  havo  no  diri'ot  intorost^  and  supp»)so  tliomst<lvos 
to  havo  no  intorost  at  all,  in  kiu'pini;  down  taxos  which  thoy  tio 
not  pay.  So  far,  howovor,  as  Stato  linanco  is  coucornod,  this  has 
boon  no  sorious  sourco  of  mischiof,  and  iiun'o  must  bo  altribut»>d 
to  tho  abs«MiC(»  of  otliciont  control  over  oxiiondituro.  and  to  tho 
fact  that  (as  in  (\)n<j:ross)  tho  ci>inmittoo  which  n>ports  on  .appro 
priations  oi  tho  rovonuo  is  distinct  from  that,  which  deals  with 
tho  raisimi  of  rovonu*<  by  taxati* 


m. 

AiuMluM'  illustration  i>f  tho  tondoncy  to  restrict  the  improvi- 
dence of  representatives  is  furnished  by  the  prohibitions  in  many 
(.'onstitulitMis  to  pass  bills  appmpriatiiij.;  moneys  to  any  private 
individual  or  eorpt>n»tion.  or  ti>  authori/o  the  paymen'  of  claims 
aixainst  tho  Stato  arising  under  any  contract  not  strictly  and 
loi^ally  biiuling.  or  to  release  the  claims  which  tho  Stale  may 
have  aipiinst  railroads  or  otluT  corporations.  Ono  feels,  in  read 
iiiij;  those  multit\»riii  prt>visit>ns,  as  if  tho  legislature  was  a  rabbit 

*  In  sjnti<  of  tliis  Toxas  liad  in  Maivli  ISSS  .".  su>-j>his  of  §'J.(H10,000  in  iior 
St.ito  treasury,  so  that  tl\i'  (Jovonior  w.-us  oMigcil  to  .siuunion  tlio  li-irislatmo  in 
I'Xtra  sossion  ti^  thNpos<>  of  tliis  surplus  antl  prcvtuit  tlio  fjrowtli  of  auotlii'r. 

'•'  Sir  T.  Mori'  in  liis  I'toyiii  mentions  with  ai>pnnal  a  lr«\v  of  tin-  Macarians 
fortuililiujr  the  kiui;  to  have  ever  nuuv  tlian  i.'100e  in  ttie  jMiliii>"  treasury. 

'  Mr.  Konl  says  {(^itiwiis'  M<vnuil)  that  it  is  estiniateit  tliat.  only  eii;lil  per 
WW*,  of  thi'  wluile  population  of  the  l'nite<l  Stales  i<ay  State  taxes.  Of  course,  ii 
mueh  larger  pereentage  of  tho  votei-s  pay,  they  heiug  nearly  one-fourth  of  the 
wholt). 
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soolviiii;  i(>  issue  from  its  burrow  to  ravas^c  tho  ciops  whorovor  it 
tx)ul(l,  aud  i\\o  |)(M)|)lii  of  [\w.  SUito  wtM'o  ohlij^cd  to  closo  ovory 
exit,  because  tlu^y  eould  not  otlierwiso  restrain  its  inveterate 
propensity  to  mischief. 

VI.  Nothinj^  in  the  linancial  system  of  the  States  better 
(Uiservea  attention  than  the  history  of  tho  State  debts,  their 
])ortontous  growth,  and  the  etl'orts  made,  when  tho  people  liad 
tidven  frij;ht,  to  reduce  their  amount,  and  to  set  linn'ts  to  them  in 
tho  future. 

Sixty  years  ago,  when  those  ricli  and  ainph?  Western  hinds 
whicli  now  form  tlie  States  of  Ohio,  Indiana,  Illinois,  Michigan, 
anil  Missouri  wi're  being  opened  up  and  settled,  and  again  forty 
years  ago,  when  railway  construction  was  in  the  first  freshness  of 
its  marvelloiis  extension,  and  was  tilling  v.p  the  lands  dong  the 
Mississippi  at  an  increasingly  raj)id  rate,  every  one  ^.as  full  of 
hope  ;  anil  States,  counties,  and  cities,  not  less  than  individual 
men,  threw  themselves  eagerly  into  tho  work  of  developing  the 
resources  which  lay  aroiitid  them.  'J'he  States,  as  well  as  these 
minor  comnnuiities,  set  to  work  to  make  roails  and  canals  and 
railways ;  they  promoted  or  took  stock  in  trading  companies, 
they  stai'ted  or  subsidized  banks,  they  embarked  in,  or  pledged 
their  credit  for,  a  hundred  entei'prises  which  they  were  ill-titted 
to  conduct  or  sufUMvise.  Some  undertakings  failed  lamentably, 
while  in  others  the  profits  wore  gras{)ed  by  ])rivato  speculators, 
and  the  burden  left  with  tho  public  body.  State  indebtedness, 
which  in  1820  (when  there  were  twenty-four  States)  stood  at 
an  aggregate  over  the  whole  Union  of  Si '^,'7 DO, 7 28  (£2,500,000), 
had^n  1842  reached  $20;V777,1)1G  ^  (£40,000,000),  in  1870 
S:?r)2,86G,8i)8  (£70,000,000). 

A  part  of  the  increase  between  the  latter  years  was  due  to 
loans  contracted  for  the  raising  and  equi{)ping  of  troops  by  many 
Northern  States  to  serve  in  tho  Civil  War,  tho  intention  being 
to  obtain  ultimate  reind)ursement  from  the  national  treasury. 
There  was  also  a  good  deal  in  the  way  of  executed  works  to 
show  for  the  money  borrowed  and  ex[)ended,  and  the  States  (in 
1870  thirty-seven  in  number)  had  grown  vastly  in  taxable  pro- 
perty. Nevertheless  tho  huge  and  increasing  totid  startled  the 
])eople,  and,  as  everybody  knows,  some  States  repudiated  their 

^  lu  183S  it  was  estimated  that  of  tlio  total  debt  of  the  States,  tlieii  caliMi- 
lated  at  $170,800,000  (say  £35,000,000),  $t)0,200,000  liad  been  incurred  for  eaiials, 
$42,800,000  for  railroads,  and  $r)2,e00,000  for  banking. 
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Wisconsin  fixes  its  maximum  at  $200,000  (£40,000) ;  Minnesota 
and  Iowa  at  $250,000,  Ohio  at  $750,000  ;  Nebraska  at  $100,000; 
prudent  Oregon  at  $50,000 ;  and  the  great  and  wealthy  State  of 
Pennsylvania,  with  a  population  now  exceeding  5,000,000  (Con- 
stitution of  1873,  Art.  ix.  §  4),  at  $1,000,000.1 

In  thirty -one  States,  including  all  those  with  recent  Con- 
stitutions, the  legislature  is  forbidden  to  "  give  or  lend  the  credit 
of  the  State  in  aid  of  any  person,  association,  or  corporation, 
whether  municipal  or  other,  or  to  pledge  the  credit  of  the  State 
in  any  manner  whatsoever  for  the  payment  of  the  liabilities 
present  or  prospective  of  any  individual  association,  municipal, 
or  other  corporation,"  ^  as  also  to  take  stock  in  a  corporation,  or 
otherwise  embark  in  any  gainful  enterprise.  Many  Constitutions 
also  forbid  the  assumption  by  the  State  of  the  debts  of  any 
individual  or  municipal  corporation. 

The  care  of  the  people  for  their  financial  freedom  and  safety 
extends  even  to  local  bodies.  Many  of  the  recent  Constitutions 
limit,  or  direct  the  legislature  to  limit,  the  borrowing  powers  of 
counties,  cities,  or  towns,  sometimes  even  of  incorporated  school 
districts,  to  a  sum  not  e.Tceeding  a  certain  percentage  on  the 
asse.  sed  value  of  the  taxable  property  within  thQ  area  in  question. 
This  percentage  is  usually  five  per  cent  {e.g.  Illinois,  Constit.  of 
1870,  Art.  ix.  §  12),  sometimes  {e.g.  Pennsylvania,  Constit.  of 
1873,  Art.  ix.  §  8)  seven  per  cent;  New  York  (Amend,  of  1884), 
ten  per  cent.  Sometimes  also  the  amount  of  the  tax  leviable  by 
a  local  authority  in  any  year  is  restricted  to  a  definite  sum — for 
instance,  to  one  half  per  cent  on  the  valuation.^  And  in  all  the 
States  but  seven,  cities,  counties,  or  other  local  incorporated 
authorities  are  forbidden  to  pledge  their  credit  for,  or  undertake 
the  liabilities  of,  or  take  stock  in,  or  otherwise  give  aid  to,  any 
undertaking  or  company.  Sometimes  this  prohibition  is  absolute ; 
sometimes  it  is  made  subject  to  certain  conditions,  and  may  be 

^  New  York  (Constitution  of  1846,  Art.  vii.  §§  10-12)  also  names  a  million  of 
dollars  as  the  maximum,  but  permits  laws  to  be  passed  raising  loans  for  "  some 
single  work  or  object,"  provided  that  a  tax  is  at  the  same  time  enacted  suflBcient 
to  pay  off  this  debt  in  eighteen  years  ;  and  that  any  such  law  iias  been  directly 
submitted  to  the  people  and  approved  by  them  at  an  election. 

*  Constitution  of  Missouri  of  1875  (Art.  iv.  §  45),  a  Constitution  whose  pro- 
visions on  financial  matters  and  restrictions  on  the  legislature  are  copious  and 
instructive.  Similar  words  occur  in  nearly  all  Western  and  Southern,  as  well  as 
in  some  of  the  more  recent  Eastern  Constitutions. 

8  See,  for  elaborate  provisions  under  this  head,  the  Constitution  of  Missouri 
of  1875. 
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avoided  by  their  observance.  For  instance,  there  are  States  in 
which  the  people  of  a  city  can,  by  special  vote,  carried  by  a  two- 
thirds  majority,  or  a  three-fifths  majority,  or  (in  Colorado)  by  a 
bare  majoritj-  of  the  tax-payers,  authorize  the  contracting  of  a 
debt  which  the  municipality  could  not  incur  by  its  ordinary 
organs  of  government.  Sometimes  there  is  a  direction  that  any 
municipality  creating  a  debt  must  at  the  same  time  provide  for 
its  extinction  by  a  sinking  fund.  Sometimes  the  restrictions 
imposed  applv  only  to  a  particular  class  of  undertakings — e.g. 
banks  or  railroads.  The  differences  between  State  and  State  are 
endless ;  but  everywhere  the  tendency  is  to  make  the  protection 
against  local  indebtedness  and  municipal  extravagance  more  and 
more  strict ;  nor  will  any  one  who  knows  these  local  authorities, 
and  the  temptations,  both  good  and  bad,  to  which  they  are 
exposed,  complain  of  the  strictness.^ 

Cases,  of  course,  occur  in  which  a  restriction  on  the  taxing 
power  or  borrowing  power  of  a  municipality  is  found  incon- 
venient, because  a  costly  public  improvement  is  rendered  more 
costly  if  it  has  to  be  done  piecemeal.  The  corporation  of  Brooklyn 
was  thus  recently  prevented  from  making  all  at  once  a  great 
street  which  would  have  been  a  boon  to  the  city,  and  will  have 
to  spend  more  money  in  buying  up  the  land  for  it  bit  by  bit. 
But  the  evils  which  have  followed  in  Am  ica  from  the  immixture 
both  of  States  and  of  cities  in  enterprises  of  a  public  nature,  and 
the  abuses  inciden;.  to  an  unlimited  power  of  undertaking  improve- 
ments, have  been  so  great  as  to  make  j)eople  willing  to  bear  with  the 
occasional  inconveniences  which  are  inseparable  from  restriction. 

Says  Judge  Cooley :  "  A  catalogue  of  these  evils  would  in- 
clude the  squandeiing  of  the  public  domain ;  the  enrichment  of 
schemers  whose  policy  it  has  been  first  to  obtain  all  they  can  by 
fair  promises,  and  then  avoid,  as  far  and  as  long  as  possible,  the 
fulfilment  of  the  promises  ;  the  corruption  of  legislation  ;  the  loss 
of  State  credit ;  great  public  debts  recklessly  contracted  for ; 
moneys  often  recklessly  expended ;  public  discontent,  because 
the  enterprises  fostered  from  the  public  treasury,  and  on  the  pre- 
tence of  public  benefit,  are  not  believed  to  be  managed  in  the  public 
interest ;  and  finally,  great  financial  panic,  collapse,  and  disaster."- 

*  In  a  Note  to  Chapter  LI.  j-jos^,  placed  at  the  end  of  this  volume,  I  have 
given  some  specimens  of  the  constitutional  provisions  which  restrict  the  borrowing 
powers  of  local  authorities. 

-  Cooley,  Constit.  Limit,  p.  266.  The  notes  to  pp.  2G2  and  272  contain  a 
very  instructive  sketch  of  the  history  of  these  financial  evils. 
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The  provisions  above  described  have  had  the  cflect  of  steadily 
reducing  the  amount  of  State  and  county  debts,  althouga  the 
wealth  of  the  country  makes  rapid  strides.  A  careful  writer 
estimates  this  reduction  between  1870  and  1880  at  25  per  cent 
in  the  case  of  State  debts,  and  in  that  of  county,  tOAvn,  and 
school  district  debts  at  8  per  cent.^  In  cities,  however,  there 
has  been,  within  the  same  decade,  not  only  no  reduction,  but  an 
increase  of  over  100  per  cent,  pDssibly  as  much  as  130  per  cent. 
The  total  debt  of  cities  with  a  population  exceeding  7500  was, 
in  1880  (in  round  numbers),  8710,000,000  (£142,000,000); 
that  of  smaller  municipalities,  $56,000,000, 

This  striking  difference  between  tLo  cities  and  the  States  may 
be  explained  in  several  ways.  One  is  that  cities  cannot  re- 
pudiate, while  sovereign  States  can  and  do.^  Another  may  be 
found  in  the  later  introduction  into  State  Constitutions  of  re- 
strictions on  the  borroAving  powers  of  municipalities.  But  the 
chief  cause  is  to  be  found  in  the  conditions  of  the  government  of 
great  cities,  where  the  wealth  of  the  community  is  largest,  and 
is  also  most  at  the  '  'sposal  of  a  multitude  of  ignorant  voters. 
Several  of  thj  greatest  cities  lie  in  States  which  did  not  till 
recently,  or  have  not  oven  now,  imposed  adequate  restrictions  on 
the  borroAvirg  power  of  city  councils.  Now  city  councils  are 
not  only  incapable  administrators,  but  are  prone  to  such  public 
improvemerxcs  as  present  opportunities  for  speculation,  for  jobbery, 
and  even  for  wholesale  embezzlement. 

^  Mr.  Robert  L.  Porter,  in  the  American  Cyclopcedia  of  Political  Science, 
article  "Debts"  ;  an  article  in  which  much  valuable  information  on  this  large 
subject  -will  be  found. 

"  In  some  parts  of  New  England  the  city,  town,  or  other  municipal  debt  is 
also  the  personal  debt  of  every  inhabitant,  and  is  therefore  an  excellent  security. 
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CHAPTER  XLIV 

TIIE  WORKING   OF  STATE  GOVERNMENTS 

The  diflficulty  I  have  already  remarked  of  explaining  to  Europeans 
the  nature  of  an  American  State,  viz.  that  there  is  in  Europe 
nothing  similar  to  it,  recurs  when  we  come  to  inquire  how  the 
organs  of  government  which  have  been  described  play  into  one 
another  in  practice.  To  say  that  a  State  is  something  lower 
than  the  nation  but  greater  than  a  municipality,  is  to  say  what 
is  obvious,  but  not  instructive ;  for  the  peculiarity  of  the  State 
is  that  it  corabines  some  of  the  features  which  are  to  Europeans 
characteristic  of  a  nation  and  a  nation  only,  with  others  that 
belong  to  a  municipality. 

The  State  seems  great  or  small  according  to  the  point  of  view 
from  which  one  regards  it.  It  is  vast  if  one  regards  the  sphere 
of  its  action  and  the  completeness  of  its  control  in  that  sphere, 
which  includes  the  maintenance  of  law  and  order,  nearly  the 
whole  field  of  civil  and  criminal  jurisprudence,  the  supervision  of 
all  locc^l  governments,  an  unlimited  power  of  taxation.  But  if 
we  ask,  Who  are  the  persons  that  manage  this  great  machine  of 
government ;  how  much  interest  do  the  citizens  take  in  it ;  how 
much  reverence  do  they  feel  for  it  ?  the  ample  proportions  we  had 
admired  begin  to  dwindle,  for  the  persons  turn  out  to  be  insig- 
nificant, and  the  interest  of  the  people  to  have  iteadily  declined. 
The  powers  of  State  authorities  are  powers  like  those  of  a  Euro- 
\  ean  parliament ;  but  they  are  wielded  by  men  most  of  whom 
are  less  distinguished  and  less  respected  by  their  fellows  than 
aio  those  who  fill  the  city  councils  of  Manchester  or  Cologne. 
Several  States  exceed  in  area  and  population  some  ancient  Euro- 
pean monarchies.  But  their  annals  may  not  have  been  illumined 
by  a  single  striking  event  or  brilliant  personality. 

A  further  difficulty  in  describing  how  a  State  government 
works  arises  from  the  endless  differences  of  detail  betweeii  the 
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several  States.  The  organic  frame  of  government  is  similar  in 
all ;  but  its  functional  activities  vary  according  to  the  temper 
and  habits,  the  ideas,  education,  and  traditions  of  the  inhabitants 
of  the  State.  A  European  naturally  says,  **  Select  a  typical 
State,  and  describe  that  to  uc."  But  there  is  no  such  thing  as  a 
typical  State.  Massachusetts  or  Connecticut  is  a  fair  sample  of 
New  England,  Minnesota  or  Iowa  of  the  North- West ;  Georgia 
or  Alabama  shows  the  evils,  accompanied  no  doubt  by  great 
recuperative  power,  that  still  vox  the  South ;  New  York  and 
Illinois  the  contrast  between  the  tendencies  of  an  ignorant  city 
mob  and  the  steady-going  farmers  of  the  rural  counties.  But  to 
take  any  one  of  these  States  as  a  type,  asking  the  reader  to 
assume  what  is  said  of  it  to  apply  equally  to  the  other  thirty- 
seven  commonwealths,  would  land  us  in  inextricable  confusions. 
I  must  therefore  be  content  to  speak  quite  generally,  emphasizing 
those  points  in  which  the  colour  and  tendencies  of  State  govern- 
ments are  much  the  same  over  the  whole  Union,  and  begging 
the  European  reader  to  remember  that  illustrations  drawn,  as 
they  must  be  drawn,  from  some  particular  State,  ^vill  not 
necessarily  be  true  of  some  other  State  government,  because 
its  life  may  go  on  under  different  conditions. 

The  State  governments,  as  has  been  observed  already,  bear 
a  family  likeness  to  the  National  or  Federal  government,  a  like- 
ness due  not  only  to  the  fact  that  the  latter  was  largely  modelled 
after  the  systems  of  the  old  thirteen  States,  ^ut  also  to  the 
influence  which  the  Federal  Constitution  has  exerted  ever  since 
1789  on  those  who  have  been  drafting  or  amending  State  Consti- 
tutions. Thus  the  Federal  Constitution  has  been  both  child  and 
parent.  Where  the  State  Constitutions  differ  from  the  Federal, 
they  invariably  differ  in  being  more  democratic.  It  still  expresses 
the  doctrines  of  1787.  They  express  the  view;?  of  later  days, 
when  democratic  ideas  have  been  more  rampant,  and  men  less 
cautious  than  the  sages  of  the  Philadelphia  Convention  have  given 
legal  form  to  popular  beliefs.  This  difference,  which  appears  not 
only  in  the  mode  of  appoincing  judges,  but  in  the  shorter  terms 
which  the  States  allow  to  their  officials  and  senators,  comes  out 
most  clearly  in  the  relations  established  between  the  legislative 
and  the  executive  powers.  The  national  executive,  as  Ave  have 
seen,  is  disjoined  from  the  national  legislature  in  a  way  strange 
to  Europeans.  Still,  the  national  executive  is  all  of  a  piece. 
The  I*resident  is  supreme;  his  ministers  are  his  subordinates, 
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chosen  by  him  from  among  his  political  associates.  They  act 
under  his  orders ;  he  is  responsible  for  their  conduct.  But  in 
the  States  there  is  nothing  even  distantly  resembling  a  cabinet. 
The  chief  executive  officials  are  directly  elected  by  the  people. 
They  hold  by  a  title  independent  of  the  State  governor.  They 
are  not,  except  so  far  as  some  special  statute  may  provide,  subject 
to  his  directions,  and  he  is  not  responsible  for  their  conduct, 
since  he  cannot  control  it.  As  the  governor  need  not  belong  to 
the  party  for  the  time  being  dominant  in  the  legislature,  so  the 
other  State  officials  need  not  be  of  the  same  party  as  the  governor. 
They  may  even  have  been  elected  at  a  ditlerent  time,  or  for 
longer  period. 

A  European,  who  studies  the  mechanism  of  State  government 
— vary  few  Europeans  so  far  having  studied  it — is  at  first  puzzled 
by  a  system  which  contradicts  his  preconceived  notions.  "  How," 
he  asks,  "  can  such  machinery  work  ?  One  can  understand  the 
scheme  under  which  a  legislature  rules  through  officers  whom  it 
has,  whether  legally  or  practically,  chosen  and  keeps  in  power. 
One  can  even  understand  a  scheme  in  which  the  executive,  while 
independent  of  the  legislature,  consists  of  persons  acting  in 
unison,  under  a  head  directly  responsible  to  the  peo])le.  But 
will  not  a  scheme,  in  which  the  executive  officers  are  all  indenen- 
dent  of  one  another,  yet  not  subject  to  the  legislature,  want  every 
condition  needed  for  harmonious  and  efficient  action  ?  They  obey 
nobody.  They  are  responsible  to  nobody,  except  a  people  which 
only  exists  in  concrete  activity  for  one  election  day  every  two  or 
three  years,  when  it  is  dropping  papers  into  the  ballot-box.  Such 
a  system  seems  the  negation  of  a  system,  and  more  akin  to  chaos." 

In  his  attempts  to  penetri?te  this  mystery,  our  European 
receives  little  help  from  his  usually  helpful  American  friends, 
simply  because  they  do  not  understand  his  difficulty.  Light 
dawns  on  him  when  he  perceives  that  the  executive  business  of  a 
State  is  such  as  not  to  need  any  policy,  in  the  European  sense, 
and  therefore  no  harmony  o{  view  or  purpose  among  those  who 
manage  it.  Everything  'ii  the  nature  of  State  policy  belongs  to 
the  lesrislature,  and  to  th3  legislature  alone. 

Compare  the  federal  President  with  the  State  Governor.  The 
former  has  foreign  policy  to  deal  with,  the  latter  has  none.  The 
for-,ier  has  a  vast  patronage,  the  latter  has  scarcely  any.  The 
former  has  the  command  of  the  army  and  navy,  the  latter  has 
only  the  militia,  insignificant  in  ordinary  times.     The  former  has 
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a  post-office,  but  there  is  no  State  postal-service.  Little  remains  to 
the  Governor  except  his  veto,  which  is  not  so  much  an  executive 
as  a  legislative  function ;  the  duty  of  maintaining  order,  which 
becomes  important  only  when  insurrection  or  riot  breaks  out ; 
and  the  almost  mechanical  duty  of  rep.'csenting  the  State  for 
various  matters  of  routine,  such  as  demanding  from  other  States 
the  extradition  of  offenders,  issuing  writs  for  the  election  of 
congressmen  or  of  the  State  legislature,  receiving  the  reports  of 
the  various  State  officials.  These  officials,  even  the  highest  of 
them  who  correspond  to  the  cabinet  ministers  in  the  National 
government,  are  either  mere  clerks,  performing  work,  such  as 
that  of  receiving  and  paying  out  State  moneys,  strictly  defined 
by  statute,  and  usually  checked  by  other  officials,  or  else  are  in 
the  nature  of  commissioners  of  inquiry,  who  may  inspect  and 
report,  but  can  take  no  independent  action  of  importance.  Policy 
does  not  lie  within  their  province ;  even  in  executive  details  their 
discretion  is  confined  vnthin  narrow  limits.  Thev  have,  no 
doubt,  from  the  governor  downwards,  opportunities  for  jobbing 
and  malversation ;  but  even  the  less  scrupulous  are  restrained 
from  using  these  opportunities  by  the  fear  of  some  investigating 
committee  of  the  legislature,  with  possible  impeachment  or 
criminal  prosecution  as  a  consequence  of  its  report.  Holding 
for  terms  which  seldom  exceed  two  or  three  years,  they  feel  the 
insecurity  of  their  position ;  but  the  desire  to  earn  re-election  by 
the  able  and  conscientious  discharge  of  their  functions,  is  a  less 
effective  motive  than  it  would  be  if  the  practice  of  re-electin^ 
competent  men  were  more  frequent.  Unfortunately  here,  as  in 
Congress,  the  tradition  of  many  States  is,  that  Avhen  a  man  has 
enjoyed  an  office,  however  well  he  may  have  served  the  public, 
some  one  else  ought  to  have  the  next  tarn. 

The  reason,  therefore,  why  the  system  I  have  sketched  rubs 
along  in  the  several  States  is,  that  the  executive  has  little  to  do, 
and  comparatively  small  sums  to  handle.  The  further  reason 
why  it  has  so  little  to  do  is  two-fold.  Local  government  is  so 
fully  developed  that  many  functions,  which  in  Europe  would 
devolve  on  a  central  authority,  are  in  all  American  States  left  to 
the  county,  or  the  city,  or  the  township,  or  the  school  district. 
These  minor  divisions  narrow  the  province  of  the  State,  just  as 
the  State  narrows  the  province  of  the  central  government.  And 
{he  other  reason  is,  that  legislation  has  in  the  several  States 
pushed  itself  to  the  farthest  limits,  and  so  encroached  on  subjects 
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mth  extreme  miiiiitoness  carAf„li„  J  "'  ''>'  statutes  drawn 
each  money  g^t  is  S  bf  SiT'^V ''° ''"'■P°^«-' '»  S 
■nqmsitorial  committees.  " ''"'''  ""''  «"l'orvises  then,  Ty 

office  clrri^rSe'eiSTdf  >""  — Semonts  that  .Sute^ 

tout  T„  r '■'■""  '^°"™-"-  0'.  t  s::t'"  °'  "■"■«'•"« 

^^,  IS  not  yet  a  nonenfffv      t  ,        ^^'^^^  Governor 

0    perfume  from  the  old  davs  li„    """■"  ""'"  »"«  S'"to  a  sort"^ 
Massachusetts,   whore  th.  f;'J'f. ''"gera  lound  the  office    „  T„ 

•"ghest  ofhcial  and  the  denosit,..    f  e**'"''  "«'  Governor,  Ts  the 
moment  become  the  piT  f  fhol^^  -«>onty,  ma/ at  any 
„?*<=  Pennsylvania  riots  of  1877 -f        °f  ?""«  order  turns 
of  the  Governor  on  a  tour°„  thj W   T^'..'''^  accidental  absence 
of  «ed.t.on  to  gather  stren"tL      n      "'*'"','"  ™'''"''d  the  forces 
turbances  which  large  strikes  es'„„  ?^'"«  "'«  """■•e  recent  d?s 
have  caused  in  the  We      th '    ,„    "  '^  '""o"?  ''ailway  emp  ovt" 
preserved  or  restored  tunouSlL    P'  '"="™  °*  ^  Governor  hts 
the  mdecision  of  the  Govti^^ '?  """^^  ,"■»  "ne  State;  whifc 
boldoned  strikers  to  stop  IraX       ,       "djoiiung  one  has  em 
been  hired  to  replace  thTm     t'  •    '"  '™'''''  ''"''"nen  who  had 
»'h.ch  swept  over  the  U„,o„  in  ?837''  T""»fcial  crisis,  like  that 

•  "  ""  "^^™«-  -S'-s«e  that  a  State 


I'r 


1 1 


Ifi 


\l 


510 


THE  STATK  00 VEllNM HINTS 


I'AKT  II 


w* 


S     1 


Governor  usually  makes  or  mars  a  reputation,  but  in  his  quasi- 
lej^islative  capacity  of  aj^reeirij^  to  or  votiMiig  bills  passed  by  the 
legislature.  The  merit  of  a  Governor  is  usually  tested  by  the 
number  and  the  boldness  of  his  vetoes  ;  and  a  European  enjoys,  as 
I  did  in  the  State  of  New  York  in  1870,  the  odd  spectacle  of  a 
Governor  appealing  to  the  people  for  re-election  on  the  ground 
that  he  had  defeated  in  many  and  important  instances  the  will  of 
their  representatives  solemnly  expressed  in  the  votes  of  both 
Houses.  That  such  appeals  should  be  made,  and  often  made 
successfully,  is  due  not  only  to  the  distrust  which  the  people 
entertain  of  their  legislatures,  but  also,  to  their  honour  be  it  said, 
to  the  respect  of  the  people  for  courage.  They  like  above  all 
things  a  strong  man  ;  just  as  English  constituencies  prefer  a  candi- 
date who  refuses  to  swallow  pledges  or  be  dictated  to  by  cliques. 
This  view  of  the  Governor  as  a  check  on  the  legislature 
explains  why  the  Americans  think  it  rather  a  gain  than  an  injury 
to  the  State  that  he  should  belong  to  the  party  which  is  for  the 
time  being  in  a  minority  in  the  legislature.  How  the  phenomenon 
occurs  rnay  be  seen  by  noting  the  different  methods  of  choice 
employed.  The  Governor  is  chosen  by  a  mass  vote  of  all  citizens 
over  the  State.  The  representatives  are  chosen  by  the  same 
voters,  but  in  districts.  Thus  one  party  may  have  a  majority  on 
a  gross  poll  of  the  whole  State,  but  may  find  itself  in  a  minority 
in  the  larger  number  of  electoral  districts.  This  happens  in 
New  York  State,  on  an  average,  in  two  years  out  of  every  three. 
The  mass  vote  shows  a  Democratic  majority,  because  the 
Democrats  are  overwhelmingly  strong  in  New  York  City,  and 
some  other  great  centres  of  population.  But  in  the  rural  districts 
and  most  of  the  smaller  towns  the  Republican  party  commands  a 
majority  sufficient  to  enable  them  to  carry  most  districts.  Hence, 
while  the  '  ^  ^vernor  is  usually  a  Democrat,  the  legislature  is  usually 
Republican.  Little  trouble  need  be  feared  from  the  opposition 
of  the  two  powers,  because  such  issues  as  divide  the  parties  have 
scarce  any  l9earing  on  State  politics.  Some  good  may  be  hoped, 
because  a  Governor  of  the  other  party  is  more  likely  to  check  or 
show  up  the  misdeeds  of  a  hostile  Senate  or  Assembly  than  one 
who,  belonging  to  the  group  of  men  which  guides  the  legislature, 
has  a  motive  for  working  with  them,  and  may  expect  to  share 
any  gains  they  can  amass.  ^ 

'  Sometimes,  however,  inconvenience  arises  from  the  hostility  of  the  State 
Senate  and  the  Governor.     Quite  recently  the  Senate  of  New  York  persistently 
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Thus  we  arc  led  back  to  the  h;gislaturo,  which  is  so  much  the; 
strongest  force  in  the  several  States  that  wc  may  almost  call  it 
the  Government  and  ignore  all  other  authorities.  Let  us  see 
how  it  gets  on  without  that  guidance  which  an  executive  ministry 
supplies  to  the  Chanil)er8  of  every  free  European  country. 

As  the  frame  of  a  State  government  generally  resembles  the 
National  goveriunent,  so  a  State  legislature  resembles  Congres.s. 
But,  in  most  States,  it  exaggerates  the  characteristic  defects  of 
Congress.  It  has  fewer  able  and  high-minded  men  among  its 
members.  It  has  less  of  recognized  leadership.  It  is  surrounded 
by  temptations  relatively  greater.  It  is  guarded  by  a  less 
watchful  and  less  interested  public  opinion.  But  before  we 
inquire  what  sort  of  men  fill  the  legislative  halls,  let  us  ask  what 
kinds  of  business  draw  them  there. 

The  matter  of  State  legislation  may  be  classified  under  three 
heads : 

I.  Ordinary  private  law,  i.e.  contracts,  torts,  inheritance, 
family  relations,  offences,  civil  and  criminal  procedure. 

II.  Administrative  law,  including  the  regulation  of  municipal 
and  rural  local  government,  public  works,  education,  the  liquor 
traffic,  vaccination,  adulteration,  charitable  and  penal  establish- 
ments, the  inspection  of  mines  or  manufactories,  together  with 
the  general  law  of  corporations,  of  railroads,  and  of  labour, 
together  also  with  taxation,  both  State  and  local,  and  the  manage- 
ment of  the  public  debt. 

ni.  Measures  of  a  local  and  special  nature,  such  as  are 
called  in  England  "private  bills,"  i.e.  bills  for  chartering  and 
incorporating  gas,  water,  canal,  tramway,  or  railway  companies, 
or  for  conferring  franchises  in  the  nature  of  monopolies  or 
privileges  upon  such  bodies,  or  for  altering  their  constitutions, 
for  incorporating  cities  and  minor  communities  and  regulating 
their  affairs. 

Comparing  these  three  classes  of  business,  between  the  first 
and  oecond  of  which  it  is  no  doubt  hard  to  draw  a  sharp  line,  we 
shall  find  that  bills  of  the  second  class  are  more  numerous  than 
those  of  the  first,  bills  of  the  third  more  numerous  than  those  of 

refused  to  confirm  the  nominations  made  to  certain  offices  by  the  Governor,  with 
the  effect  of  securing  the  retention  in  office  long  beyond  their  legal  term  of  several 
officials,  these  old  officials  holding  on  and  drawing  their  salaries  because  no  new 
men  had  been  duly  appointed  to  fill  their  places.  The  Senate  was  thought  to 
have  behaved  ill ;  but  the  Governor  was  not  trusted  and  exerted  no  moral 
authority. 
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the  other  two  put  together.  Ordinary  private  law,  the  law  which 
guides  or  secures  us  in  the  everyday  relations  of  life,  and  ujjon 
which  nine-tenths  of  the  suits  between  man  and  man  are  founded, 
is  not  greatly  changed  from  year  to  year  in  the  American  States. 
Some  Western,  and  a  few  Eastern  States  have  made  bold  experi- 
ments in  the  field  of  divorce,  others  have  added  new  crimes  to 
the  statute-book  and  amended  their  legal  procedure.  But  com- 
mercial law,  as  well  as  the  law  of  property  and  civil  rights  in 
general,  remains  tolerably  stable.  Peojile  are  satisfied  with  things 
as  they  are,  and  the  influence  of  the  legal  profession  is  exerted 
against  tinkering.  In  matters  of  the  second  class,  which  I  have 
called  administrative,  because  they  generally  involve  the  action 
of  the  State  or  of  some  )f  the  communities  which  exist  within  it, 
there  is  more  legislative  activity.  Every  session  sees  experiments 
tried  in  this  field,  generally  with  the  result  of  enlarging  the 
province  of  government,  both  l)y  interfering  with  the  individual 
citizen  and  by  atteripting  to  do  things  for  him  which  apparently 
he  either  does  not  do  or  does  not  do  well  for  himself.^  But  the 
general  or  "  public  "  legislation,  as  Englishmen  would  call  it,  is 
dwarfed  by  the  "  private  bill "  legislation  which  forms  the  third 
of  our  classes.  The  bills  that  are  merely  local  or  special  out- 
number general  bills  everywhere,  and  outnumber  them  enor- 
mously in  those  States  which,  like  Virginia  and  Mississippi, 
do  not  require  corporations  to  be  formed  under  general  laws. 
Such  special  bills  are  condemned  by  thouglitfui  Americans,  not 
only  as  confusing  the  general  law,  but  because  they  furnish, 
unless  closely  watched,  opportunities  for  perpetrating  jobs,  and 
for  inflicting  injustice  on  individuals  or  localities  in  the  interest 
of  some  knot  of  speculators.  They  are  one  of  the  scandals  of 
the  country.  But  there  is  a  fi  ther  objection  to  their  abimd- 
ance  in  the  State  legislatures.  They  are  a  ])erennial  fountain 
of  corruption.  Promoted  for  pecuniary  ends  by  some  incor- 
porated company  or  gi-oup  of  men  ])rop()sing  to  form  a  company, 
their  passage  is  secured  by  intrigue,  and  by  the  free  expenditure 
of  money  which  finds  its  way  in  largo  sums  to  the  few  influential 


•  Soc  the  diiipter  on  "  liiiissez  Fiiiiv,"  Vol.  II.  p.  -jOp. 

Many  of  these  measures  have  been  jneinirt'd  liy  assoeiation.s  outside  tlic  legisla- 
ture, who  enihoily  tlieir  wislie.s  in  a  hill,  Rive  it  to  a  meiuher  or  nienihers,  and  nvl 
it  passed,  perhaps  with  s'^arcely  any  debate.  Thus  not  only  the  Labour  organiza- 
tions, such  as  the  Knights  of  Labour,  and  the  Grangers  (fanners'  elubs),  but  the 
Women's  Oliristian  Temj>erance  Union,  the  medical  profession,  the  dentists,  the 
dairymen,  get  their  favourite  schemes  enacted. 


■*;?> 


CHAl'.   XI.IV 


WORKING  OF  STATK  COVKKNMKNTS 


&13 


men  who  control  a  State  Senate  or  Assembly,  and  in  smaller 
sums  to  those  amonjj;  the  rank  and  tile  of  members  who  arc 
accessible  to  these  solid  arguments,  and  careless  of  any  others. 
It  is  the  possibility  of  making  jn-otit  in  this  v  ay  out  of  a  seat 
in  the  legislature  which  draws  to  it  not  a  few  men  in  those 
States  which,  like  New  York,  reimsylvania,  or  Illinois,  oiler  a 
promising  field  for  large  ])ecuniary  enterprises.  Where  the 
carcase  is  there  will  the  vultures  be  gathered  together.  The 
money  jiower,  which  is  most  formidable  in  the  shape  of  largo 
corporations,  chieHy  attacks  the  legislatures  of  these  great  States. 
It  is,  however,  felt  in  nearly  all  S'ates.  And  even  where,  as  is 
the  case  in  most  States,  only  a  small  minority  of  mem1)ors  are 
open  to  bribes,  the  opportunity  whioh  these  numerous  local  and 
special  bills  otler  to  a  man  of  making  himself  impo'-t.uit,  of 
obliging  his  friends,  of  securing  something  for  his  locality,  and 
thereby  confirming  his  local  intiuenco,  is  sufficient  to  make  a 
seat  in  the  legislature  desired  chiefly  in  respect  of  siich  bills, 
and  to  obscure,  in  the  eyes  of  most  members,  the  higher  func- 
tions of  gent  1 1  legislation  which  these  assemblies  possess.  One 
may  apply  to  these  commonwealths,  though  in  a  now  sense,  the 
famous  dictum,  cotruptissima  rcpublka  2)luriiiiae  leges. 

One  form  of  this  s])ecial  legislation  is  peculiarly  attractive 
and  ])ernicious.  It  is  the  power  of  dealing  by  statute  with  the 
municipal  constitiition  and  actual  inanagement  of  cities.  Cities 
grow  so  fast  that  all  undertakings  connected  with  them  arc 
})articularly  t(>mpting  to  speculators.  City  revenues  are  so  large 
as  to  ofi'er  rich  plunder  to  those  who  can  seize  the  conti'ol  of 
them.  The  vote  which  a  city  casts  is  so  heavy  as  to  throw  great 
power  into  the  hands  of  those  who  control  it,  and  enable  them 
to  drive  a  good  bargain  with  the  wirepiUlers  of  a  legislative 
chamber.  Hence  the  control  exorcised  hy  the  State  legislatiu'e 
over  city  goverinnent  is  a  most  imj)()rtant  branch  of  legislative 
business,  a  nieiins  of  power  to  scheming  politicians,  of  eiu'ich- 
numt  to  greedy  ones,  and  if  not  of  pi'aise  to  evil-doers,  yet  cer- 
taiidy  of  terror  to  them  that  ilo  well.^ 


i: 


I 


II 


'  Alllioiii,;li  this  tiiikerinix  witli  city  j^ovornnu'iit,  is  most  hariiiful  where  thti 
ritios  art'  liirj,'o,  it  m  ainiiulaiit  fvt'ii  wlii'ie  tlieciti'«  arc  small.  Vm-  iiistaiico,  in 
Wisconsin,  n  WostiTu  State  witli  no  larfTo  cities,  tliero  were  passed  in  tlic  session 
of  188;')  about  MO  acts  >n'anting  or  dealinj,'  witli  city  charters,  tillin^j  \',\\>  paKca 
of  print.  All  tli»'  other  :i<ts  of  tiiu  year  lilletl  on'y  ahoul  (K)O  jiai^es.  I  owe  thin 
fact,  as  well  as  th.it  stated  in  note  1,  ]>.  .'il'i,  to  an  interest i ml,'  lUsconrso  hy  |ir. 
Albert  Shaw  of  .Miunea^iolis,  tlel,v«Med  in  ISSS  before  Cornell  University. 
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We  are  now  in  a  position,  having  seen  what  the  main  business 
of  a  State  legislature  is,  to  inquire  what  is  likely  to  be  the  quality 
of  the  persons  who  compose  it.  The  conditions  that  determine 
their  quality  may  be  said  to  be  the  following : — 

I.  The  system  of  selection  by  party  conventions.  As  this  will 
be  described  in  later  chapters,  I  "will  here  say  no  more  than  that 
it  prevents  the  entrance  of  good  men  and  favours  that  of  bad 
ones. 

II.  The  habit  of  choosing  none  but  a  resident  in  any  electoral 
district  to  represent  that  district,  a  habit  which  narrows  the  field 
of  choice,  and  not  only  excludes  competent  men  from  other  parts 
of  the  State,  but  dt't(n-s  able  men  generally  from  entering  State 
politics,  since  he  who  loses  his  seat  for  his  own  district 
cannot  find  his  way  back  to  the  legislature  as  member  for  any 
other. 

III.  The  fact  that  the  capital  of  a  State — i.e.  the  meeting- 
place  of  the  legislature  and  residence  of  the  chief  officials,  is 
usually  a  small  town,  at  a  distance  from  the  most  populous 
city  or  cities  of  the  State,  and  therefore  a  place  neither  attrac- 
tive socially  nor  convenient  for  business  men  or  lawyers,  and 
which,  it  may  be  remarked  in  passing,  is  more  shielded  from  a 
vigilant  public  opinion  than  is  a  great  city,  Avith  its  keen  and 
curious  ])ress.  Pennsylvanians  who  might  be  willing  to  serve  in 
a  legislature  meeting  at  Philadelphia  are  less  inclined  to  attend 
one  at  Harrisliurg.  An  eminent  citizen  of  Connecticut  observed 
to  me  that,  whereas  everybody  in  that  little  State  could  reach 
Hartford  in  a  few  hours  from  its  farthest  corner,  a  member 
attending  the  legislature  of  Illinois  or  Wisconsin  might  often 
have  to  quit  his  ^ome  and  live  during  the  session  at  Springfield 
or  Madison,  because  these  capitals  are  remote  from  the  outer 
parts  of  those  large  commonwealths.  Ho  thought  this  an  impor- 
tant factor  in  the  comparative  excellence  of  the  Connecticut 
legislature. 

I\.  The  nature  of  the  business  that  conies  before  a  State 
legislature.  As  already  explained,  by  far  the  largest  part  of 
this  business  excites  little  popular  interest  and  involves  no  large 
political  issues.  Unimportant  it  is  not.  Nothing  could  well  be 
more  important  than  to  repress  special  legislation,  and  d(;liver 
cities  from  the  fangs  of  the  spoiler.  But  its  importance  is  not 
readily  apprehended  by  oi'dinary  people,  the  mischiefs  that  have  to 
be  checked  being  spread  out  over  a  multitude  of  l)ills,  most  of  them 
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Payn,enrof"::Srmtrr?b^^'''?Pr'"^  -"""-«=  the 
any  substantial  diiferenr  iTLtTuH^  "  ""'  '''^■"  '"  ■»»^« 
of  the  poorer  men,  to  penuriouffrJ  "?  attraction  to  some 
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i^?».^n::-S^^^^^^ 
?  -eoi;rf-  oi  :£rf  «^^^^^^^^ 

American  legislators.      The  dUll  'T"''   "">   <l"a%  „ 

did  nT'^V'J^P'^™'  "f  thore'who  J^il!  '^  """""«  'Absurd  in 
aid  not  get  the  r  five  doUnrc     "^^"^  ^^S^t  cease  to  come  if  th«,, 

accordmg  to  the  best  autSef  '  T  "''.""'  «»'»-al  Courf  fa 

l-ourts  of  sixty  years  a<'o  but  ,I„  "  ""a'  of  the  Generil 

{>■    -nt     Conn/cticut  C  a  good  Sen!/"'"  .'"  ^'  '^^^'"^^ 
Be  'lesentat  ves.     It  k  „i.„    ^        senate,  and  a  fair  Hon.S  J 

free  from  demagogkm     tr7?"'  '"  '''  honest,    houT„ot 

State  where   c,;,.rit™„cie!  aT  J'  '"T',^'""-  "amp  he   „ 
i-espectable.      Xevt  .■nmf  reproached  with   bribcrv    u 
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are  already  corporations  rich  enough  to  corrupt  members  and  be 
themselves  black-mailed.  Hence  one  is  prepared  to  find  among 
the  legislators  professional  politicians  of  the  worst  class.  But 
the  percentage  of  such  men  is  small  in  States  like  Michigan, 
Iowa,  Minnesota,  Oregon,  probably  not  more  than  from  five  to 
ten  per  cent,  the  other  members  being  often  ignorant  and  narrow, 
but  honest  and  well-intentioned.  In  Ohio  and  Indiana  the  pro- 
portion of  black  sheep  may  be  a  little  higher. 

It  is  hard  to  present  a  general  view  of  the  Southern  States, 
both  because  there  are  great  differences  among  them,  and  because 
they  are  still  in  a  state  of  transition,  generally,  it  would  seem,  tran- 
sition towards  a  better  state  of  things.  Koughly  speaking,  their 
legislatures  seem  to  stand  below  those  of  the  North-West,  though 
in  most  a  few  men  of  exceptional  ability  and  standing  may  be 
found.  Kentucky  and  Georgia  are  among  the  better  States, 
Louisiana  and  Arkansas,  the  former  infected  by  New  Orleans, 
the  latter  a  singuHrly  rude  community,  among  the  worst. 

The  lowest  place  belongs  to  the  States  which,  possessing  the 
largest  cities,  have  received  the  largest  influx  of  European  im- 
migrants, and  have  fallen  most  completely  under  the  control  of 
unscrupulous  party  managers.  New  York,  Philadeli)hia,  Balti- 
more, Chicago,  San  Francisco  have  done  their  best  to  poison  the 
legislatures  of  the  States  in  which  they  respectively  lie  by  filling 
these  bodies  ^vith  members  of  a  low  type,  as  well  as  by  being 
themselves  the  centres  of  enormous  accumulations  of  capital. 
They  have  brought  the  strongest  corrupting  force  into  contact 
with  the  weakest  and  most  corruptible  material ;  and  there  has 
followed  in  Pennsylvania  and  New  York  such  a  Witches'  Sabbath 
of  jobbing,  bribing,  thieving,  and  prostitution  of  legislative  power 
to  private  interest  as  the  world  has  seldom  seen.  Of  course  even 
in  these  States  the  majority  of  the  members  are  not  bad  men, 
for  the  majority  come  from  the  rural  districts  or  smaller  towns, 
where  honesty  and  order  reign  as  tliey  do  generally  in  Northern 
and  Western  America  outside  a  few  large  cities.  Many  of  them  are 
farmers  or  small  lawyers,  who  go  up  meaning  to  do  right,  but  fall 
into  the  hands  of  schemers  who  abuse  theirinexpcrionce  and  practise 
on  their  ignorance.  One  of  the  alilest  and  most  vivacious  of 
the  younger  generation  of  American  politicians^  says: — "The 
New  York  legislature  taken  as  a  whole  is  not  so  bad  a  body  as  we 

1  Mr.  'Hicodore  Roosevelt  of  New  York,  from  whose  instructive  article  in  the 
Century  Magazine  lor  April  1885,  I  quote  the  passage  in  the  text. 
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would  be  led  to  believe,  if  our  judgment  was  based  purely  on 
what  we  read  in  the  metropolitan  papers ;  for  the  custom  of  the 
latter  is  to  portray  things  as  either  very  much  better  or  very 
much  worse  than  they  are.  Where  a  nuni])er  of  men,  many  of 
them  poor,  some  of  them  unscrupulous,  and  others  elected  by 
constituents  too  ignorant  too  hold  them  to  a  proper  accountability 
for  their  actions,  are  put  into  a  position  of  great  temporary  power, 
where  they  are  called  to  take  action  upon  questions  affecting  the 
welfare  of  large  corporations  and  wealthy  private  individuals, 
the  chances  for  corruption  are  always  great ;  and  that  there  is 
much  viciousness  and  political  dishonesty,  much  moral  cowardice, 
and  a  good  deal  of  actual  bribe-taking  at  Albany,  no  one  Avho 
has  had  practical  experience  of  legislation  can  doubt.  At  the 
same  time,  1  think  the  good  members  outnumber  the  bad.  .  .  . 
The  representatives  from  the  country  districts  are  usually  good 
men,  well-to-do  farmers,  small  lawyers,  or  prosperous  store- 
keepers, and  are  shrewd,  quiet,  and  honest.  They  are  often 
narrow-minded,  and  slow  to  receive  an  idea ;  but  they  clinj;  to 
it  with  the  utmost  tenacity.  For  the  most  part  they  are  native 
Americans,  and  those  who  are  not  are  men  who  have  become 
completely  Americanized  in  their  ways  and  habits  of  thought. 
.  .  .  The  worst  legislators  come  from  the  great  cities.  They 
are  usually  foreigners  of  little  or  no  education,  with  exceedingly 
misty  ideas  as  to  morality,  and  possessed  of  an  ignorance  so  profound 
that  it  could  only  be  called  comic  were  it  not  for  the  fact  that  it 
has  at  times  such  serious  effects  on  our  laws.  It  is  their  ignorance 
quite  as  much  as  actual  viciousness  which  makes  it  so  difficult  to 
procure  the  passage  of  good  laws,  or  to  prevent  the  passage  of  bad 
ones ;  and  it  is  the  most  irritating  of  the  many  elements  with 
which  we  have  to  contend  in  the  light  for  good  government."  ^ 

The  same  writer  goes  on  to  say  that  after  sitting  in  three  New 
York  legislatures  he  came  to  think  that  about  one-third  of  the 
members  were  open  to  corrupt  influences,  but  that  although  the 
characters  of  those  men  were  known  to  their  colleagues  and  to 
the  "  lobby,"  it  was  rarely  possible  to  convict  them.  Many  of 
this  worst  third  had  not  gone  into  the  legislature  meaning  to 
make  gain  out  of  the  i)osition,  but  had  been  corrupted  by  it. 
They  found  that  no  distinction  was  to  be  won  there  by  legitimate 

^  Any  one  with  expericuco  ol"  legislative  bodies  will  agree  with  the  view  that 
ignorance  and  stupidity  cause  more  trouble  than  bad  intentions,  seeing  that  they 
are  the  materials  on  which  men  of  bad  intentions  play. 
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methods,  and  when  tcruptiition  came  in  their  way  they  fell,  hav- 
ing feeble  consciences  and  no  statesmanlike  knowledge.  Or  they 
were  anxious  above  all  things  to  pass  some  local  measure  on 
which  their  constituents  were  set,  and  they  foiuid  they  could 
not  win  the  support  of  other  members  except  by  becoming 
accomplices  in  the  jobs  or  "  steals  "  which  these  members  were 
"putting  through."^  Or  they  gained  their  seat  by  the  help  of 
some  influential  man  or  powerful  company,  and  foiuid  themselves 
obliged  to  vote  according  to  the  commaiuls  of  their  "  owner."  ^ 

The  corrupt  member  has  several  methods  of  making  gains. 
One,  the  most  obvious,  is  to  exact  money  or  money's  worth  for 
his  vote.  A  second  is  to  secure  by  it  the  support  of  a  group  of 
his  colleagues  in  some  other  measure  in  which  ho  is  personally 
interested,  as  for  instance  a  measure  which  will  add  to  the  value 
of  land  near  a  particular  city.  This  is  "  log-rolling,"  and  is  the 
most  difficult  method  to  deal  with,  because  its  milder  forms  are 
scarcely  distinguishable  from  that  legitimate  give  and  take  which 
must  go  on  in  all  legislative  bodies.  A  third  is  black-mailing. 
A  member  brings  in  a  bill  either  specially  directed  against  some 
particular  great  corporation,  probably  a  raihvay,  or  propos- 
ing so  to  alter  the  general  law  as  in  fact  to  injure  such 
a    corporation,    or    a    group    of    corporations.      He    intimates 


*  "  There  are  two  classes  of  cases  in  which  corrupt  members  get  money — one  is 
when  a  wealthy  corporation  puts  through  some  measure  which  will  be  of  great 
benefit  to  itself,  although  perhaps  an  injury  to  the  public  at  large  ;  the  other 
when  a  member  introduces  a  bill  hostile  to  some  moneyed  interest  with  the  ex- 
pectation of  being  paid  to  let  the  matter  drop.  The  latter,  technically  called  a 
'  strike,*  is  much  the  most  common,  for  in  spite  of  the  outcry  against  them  in 
legislative  matters,  corporations  are  more  often  sinned  as^ainst  than  sinning.  It 
is  difficult  in  either  case  to  convict  the  oflending  member,  though  we  have  very 
good  laws  against  bribery." — Mr.  Theodore  Roosevelt,  m<  supra. 

^  •'  There  came  before  a  committee  (of  the  New  York  House)  of  which  I  hap- 
pened to  be  a  member,  a  perfectly  proper  bill  in  the  interest  of  a  certain  corpora- 
tion ;  the  majority  of  the  committee,  six  in  number,  were  thoroughly  bad  men, 
who  opposed  with  the  hope  of  being  paid  to  cease  their  opposition.  Wlien  I 
consented  to  take  charge  of  the  bill,  I  stipulated  that  not  a  penny  should  be  paid 
to  ensure  its  passage.  It  therefore  became  necessary  to  see  what  pressure  could 
be  brought  to  bear  on  the  recalcitrant  members  ;  ajid  accordingly  we  had  to  find 
out  who  were  the  authors  and  sponsors  of  their  political  being.  Three  proved  to 
be  under  the  control  of  local  statesmen  of  the  same  party  as  themselves,  and  of 
equally  bad  moral  character  ;  one  was  ruled  by  a  politician  of  unsavoury  reputa- 
tion from  a  dilFerent  city  ;  the  fifth,  a  Democrat,  was  owned  by  a  Republican  (!) 
Federal  oflicial,  and  the  sixth  by  the  president  of  a  horse-car  [street  tramway] 
company.  A  couple  of  letters  from  these  two  magnates  forced  the  last-mentioned 
members  to  change  front  on  the  bill  with  surprising  alacrity." — Mr.  Theodore 
lioosevelt,  ut  supra. 
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privately  that  he  is  willing  to  "  sec "  the  directors  or  the 
law-agents  of  the  corporation,  and  is  in  many  cases  bought 
off  by  them,  keeping  his  bill  on  the  paper  till  the  last  moment 
so  as  to  prevent  some  other  member  from  repeating  the  trick. 
Even  in  the  North-Western  States  there  is  usually  a  group  of 
such  "  scallawag  "  members,  who,  finding  the  Jir300  they  receive 
insufficient,  increase  their  legislative  income  by  levying  this  form 
of  taxation  upon  the  companies  of  the  State.  Nor  is  the  device 
quite  unknown  in  New  England,  where  a  ten  hours  labour  bill, 
for  instance,  has  frequently  been  brought  in  to  frighten  the  large 
corporations  and  other  capitalists  into  inducing  its  author  to  drop 
it,  the  inducements  being  such  as  capitalists  can  best  apply. 
Every  considerable  railway  keeps  an  agent  or  agents  continually 
on  the  spot  while  a  State  legislature  is  in  session,  watching  the 
bills  brought  in  and  the  committees  that  deal  with  them.  Such 
an  agent  sometimes  relies  on  the  friends  of  the  railway  to  defeat 
these  bills,  and  uses  the  usual  expedients  for  creating  friends. 
But  it  is  often  cheaper  and  easier  to  square  the  assailant.^  Of 
course  the  committees  are  the  focus  of  intrigue,  and  the  chair- 
manship of  a  committee  the  position  which  affords  the  greatest 
facilities  for  an  unscrupulous  man.  Round  the  committees 
there  buzzes  that  swarm  of  professional  agents  which  Americans 
call  "  the  lobby,"  soliciting  the  members,  threatening  them  with 
trouble  in  their  constituencies,  plying  them  with  all  sorts  of  in- 
ducements, treating  them  to  dinners,  drinks,  and  cigars.^ 

In  these  demoralized  States  the  State  Senate  is  apt  to  be  a 
worse  body  than  the  House,  whereas  in  the  better  States  the 
Senate  is  usually  the  superior  body,^     The  reason  is  two-fold. 

^  The  president  of  a  Western  railroad,  an  upright  as  well  as  able  man,  told 
me  that  ho  was  obliged  to  keep  constant  guard  at  ihe  capital  of  the  State  in  which 
the  line  lay,  while  tlie  legislature  was  sitting,  and  to  use  every  means  to  defeat 
bills  aimed  at  the  railway,  becauso  otherwise  the  shareholders  would  have  been 
ruined.  He  deplored  the  necessity.  It  was  a  State  of  comparatively  gooil  tone, 
but  there  was  such  a  prejudice  against  railroads  among  the  farming  population, 
that  niisciiievous  bills  liad  a  chance  of  success,  and  tlierefore  desperate  remedies 
were  needed. 

-  "  One  senator,  who  was  generally  known  as  '  the  wicked  Gibbs,'  spent  two 
years  at  Albany,  in  which  he  pursued  his  '  business'  so  shamelessly  that  his  con- 
stituents refused  to  send  him  tliere  again  ;  but  he  coolly  came  out  a  year  later 
and  begged  for  a  return  to  the  Assembly  on  the  ground  that  he  was  financially  em- 
barrassed, and  wished  to  go  to  the  Assembly  in  order  to  retrieve  his  fortunes  on 
the  salary  of  an  Assembly-man,  which  is  $l'5U0  (£300) !  "—Mr.  J.  B.  bishop  of 
New  York,  in  a  jmper  entitled  Money  in  City  Elections,  ji.  6. 

3  Some  of  my  American  informants  would  not  admit  this  ;  and  some  fixed  the 
percentage  of  corrupt  men,  even  at  Albany,  much  lower  tliau  Mr.   Roosevelt 
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As  the  Senate  is  smaller — in  New  York  it  consists  of  32 
members  against  128  in  the  Assembly  —  the  vote  of  each 
member  is  of  more  consequence,  and  fetches,  when  venal,  a 
higher  price.  Other  things  being  equal,  a  stronger  temptation 
is  more  likely  to  overcome  virtue,  and  other  things  practically 
are  equal,  because  it  is  just  as  hard  to  fix  responsibility  on  a 
senator  as  on  an  Asaembly  man,  and  the  post  is  no  more 
dignified.  And  the  second  reason  is  that  the  most  adroit  and 
practised  intriguers  work  their  way  up  into  the  Senate,  where 
their  power  (which  includes  the  confirmation  of  appointments)  is 
greater  and  their  vote  more  valuable.  There  is  a  survival  of  the 
fittest,  but  as  fitness  includes  the  absence  of  scruples,  this  comes 
in  practice  to  mean  the  natural  selection  of  the  Avorst.^ 

I  escape  from  this  Stygian  pool  to  make  some  observations 
which  seem  applicable  to  State  legislatures  generally,  and  not 
merely  to  the  most  degraded. 

The  spirit  of  localism,  surprisingly  strong  everywhere  in 
America,  completely  rules  them.  A  member  is  not  a  member 
for  his  State,  chosen  by  a  district  but  bound  to  think  first  of  the 
general  welfare  of  the  commonwealth.  He  is  a  member  for 
Brownsville,  or  Pompey,  or  the  Seventh  district,  and  so  forth,  as 
the  case  may  be.  His  first  and  main  duty  is  to  get  the  most  he 
can  for  his  constituency  out  of  the  State  treasury,  or  by  means 
of  State  legislation.  No  appeal  to  the  general  interest  would 
have  weight  with  him  against  the  interests  of  that  spot.  What 
is  more,  he  is  deemed  by  his  colleagues  of  the  same  party  to  be 
the  sole  exponent  of  the  wishes  of  the  spot,  and  solely  entitled 
to  handle  its  aftairs.  K  he  approves  a  bill  which  affects  the 
place  and  nothing  but  the  place,  that  is  conclusive.  Nobody 
else  has  any  business  to  interfere.     This  rule  is  the  more  readily 

does.  Writers  of  the  pessimistic  school  make  it  even  higher.  I  give  here  and 
elsewhere  what  seem  to  me  to  be  on  the  whole  the  best  supported  views,  though, 
as  Herodotus  says  of  the  rise  of  Cyrus,  "  knowing  how  to  tell  three  other  paths 
of  story  also." 

*  It  will  1)0  remembered  that  the  jiicture  I  am  drawing  is  true  of  four  or  five 
State  legislatures  only.  Similar  faults  exist  in  many  others,  but  have  not 
blossomed  forth  into  the  same  luxuriance,  and  probably  never  may.  Mr.  Theo- 
dore Roosevelt  says,  "I  ''ave  had  opportunity  of  knowing  something  about  the 
workings  of  but  a  few  of  our  other  State  legislatures  ;  from  what  I  have  heard  and 
seen  I  should  say  that  we  (New  York)  stand  about  on  a  par  with  those  of  Pennsyl- 
vania, Maryland,  and  Illinois,  above  that  of  Louisiana,  and  below  those  of  Ver- 
mont, Massachusetts,  Rhode  Island,  and  Minnesota,  as  well  as  below  the 
national  legislature  at  Washington. "  There  is  great  diversity  between  the  legis* 
latures  even  of  the  same  State  (or  Territory)  in  different  years. 
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of  which  3793  passed.  The  vast  majority  of  these  bills  were 
local  or  special.^  In  South  Carolina,  during  four  years,  out  of 
about  900  Acts  passed,  only  256  related  to  matters  of  general 
public  concern.  Acts  of  incorporation,  grants  of  inheritance, 
changes  of  names  and  releases  from  indobt(  dness,  had  consumed 
a  largo  proportion  of  the  time  of  the  legislature  at  a  great  public 
expense,  and  to  the  serious  detriment  of  the  State.^  Yet  South 
Carolina  is  not  a  State  in  which  there  is  much  capital  or  many 
large  undertakings.  The  place  which  the  petty  matters  mentioned 
take  in  it  would,  in  more  prosperous  communities,  be  taken  by 
bills  relating  to  railroad  and  other  companies,  and  to  cities. 
The  expense  to  which  the  States  are  put  by  their  legislatures, 
with  results  rather  injurious  than  beneficial,  is  very  great.  "  In 
South  Carolina,  where  the  session  is  short,  the  cost  is  reported 
by  the  secretary  of  state  at  only  $52,000.  But  in  Pennsylvania, 
with  158  days  of  session,  it  is  $686,500  (£137,300).  In  Con- 
necticut the  last  session  of  ninety  days  cost  $98,000,  while  the 
general  expenses  of  the  legislature  of  California  are  $130,000  for 
a  session  of  sixty  days.  The  cost  of  printing,  of  travelling,  and 
other  incidental  expenses  must  be  added  in  order  to  form  an 
accurate  estimate  of  the  buidcn  imposed  on  the  tax-payers  of  the 
States  to  carry  on  this  badly-managed  business  of  law-making, 
which  varif'  from  a  daily  average  cost  of  about  Si 000  per  diem 
for  every  I  ^islative  session  to  over  $400u  per  diem,  making  an 
aggregate  in  the  total  number  of  States,  and  in  Congress,  which 
it  is  impossible  to  ascertain  with  exactness,  but  which  cannot,  I 
think,  be  less  than  $10,000,000  (£2,000,000),  not  as  an  excep- 
tional outlay,  but  as  the  price  paid  for  current  legislation."  ^ 
Nothing  is  more  remarkable  about  these  State  legislators  than 

^  Even  among  the  Acts  which  appear  in  the  statute-books  of  the  States,  under 
the  heading  of  general  laws  there  are  many  of  q  local  or  special  character.  I  find, 
on  referring'  to  the  laws  of  Louisiana  passed  in  1886,  that  of  96  so-called  general 
Acta  passed,  30  were  really  local  or  special.  In  Nebraska,  in  1887,  there  were 
passed  114  general  Acts,  2_'  of  which,  while  classed  among  general  laws,  were 
really  local  or  personal,  and  17  were  described  as  special.  In  Minnesota,  in 
1887,  of  265  classed  as  general  Acts,  36  seem  from  their  titles  to  be  local 
or  special.  But  it  is  not  always  easy  to  discover  the  substance  from  the  title,  so 
the  number  of  special  Acts  classed  as  general  may  be  still  larger. 

As  remarked  in  an  earlier  chapter,  the  total  number  of  bills  of  all  kinds  intro- 
duced in  188.5  into  the  British  Parliament,  wliich  is  tlie  sole  legislative  authority 
for  a  population  of  thirty-eight  millions,  was  481,  of  which  282  passed. 

"  I  take  these  figures  from  tlie  instructive  and  entertaining  presidential 
address  of  Mr.  William  Allen  Butler  to  the  American  Bar  Association  at  its 
annual  meeting  in  1886.  ^  Mr.  W.  A.  Butler's  address  ut  supra. 
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their  timidity.  No  one  seems  to  think  of  haviii;,'  an  opinion  of 
his  own.  In  matters  which  touch  the  interests  of  his  constituents, 
a  member  '  .  of  course,  their  humble  servant.  In  burning  party 
questions — they  are  few,  and  mostly  personal — he  goes  with  his 
party.  In  questions  of  goiieral  public  j)olicy  hu  looks  to  see  how 
the  cat  jumps ;  and  is  ready  to  vote  for  anything  which  the 
people,  or  any  active  section  of  the  people,  cry  (»ut  for,  though  of 
course  he  may  l)c  secretly  unfriendly,  and  may  therefore  shly  try 
to  spoil  a  measure.  This  want  of  independence  has  some  good 
results.  It  enables  a  small  minority  of  zealous  men,  backed  by 
a  few  newspapers,  to  cany  schemes  of  reform  which  the  majority 
regard  with  indifference  or  hostility.  Thus  in  bodies  so  depraved 
as  the  legislatures  of  New  York  and  Pennsylvania,  bills  have 
lately  been  passed  greatly  improving  the  charters  of  cities,  and 
even  establishing  an  improved  system  of  appointments  to  office. 
A  few  energetic  reformers  went  to  Albany  ;  id  Harrisburg  to 
strengthen  the  hands  of  the  little  knot  of  members  who  battle  for 
good  government  there,  and  partly  frightened,  partly  coaxed  a 
majority  of  the  Senate  and  House  into  adopting  proposals 
opi)Osed  to  the  interests  of  professional  })oliticians.  Some  six 
years  ago,  two  or  three  high-minded  and  sagacious  ladies  ob- 
tained by  their  presence  at  Albany  the  introduction  of  valuable 
reforms  into  the  charital>le  institutions  of  ^evv  York  city.  The 
ignorance  and  heedlessness  of  the  "  i)rofossionals,"  who  do  not 
always  see  the  results  of  legislative  changes,  and  do  not  look  for- 
ward beyond  the  next  few  months,  help  to  make  such  triumphs 
possible ;  and  thus,  as  the  Bible  tells  us  that  the  wrath  of  man 
shall  praise  God,  the  faults  of  politicians  are  turned  to  work  for 
righteousness. 

In  the  recent  legislation  of  many  States,  especially  "Western 
States,  there  is  a  singular  mixture  of  philanthropy  and  humani- 
tarianism  with  the  folly  and  jobbery  which  have  been  described 
already,  like  threads  of  gold  and  silver  woven  across  a  warp  of 
dirty  sacking.  Every  year  sees  bills  passed  to  restrict  the  sale 
of  liqtior,  to  prevent  the  sale  of  indecent  or  otherwise  demoraliz- 
ing literature,  to  protect  women  and  children,  to  stamp  out 
lotteries  and  gambling  houses,  to  improve  the  care  of  the  blind, 
the  insane,  and  the  poor,  which  testify  to  a  warm  and  increasing 
interest  in  all  good  works.  These  measures  are  to  be  explained, 
not  merely  by  that  power  which  an  active  and  compact  minority 
enjoys  of  getting  its  own  way  against  a  crowd  of  men  bent  each 


\ 


! 


!!i 


I    i); 


524 


THE  STATE  GOVERNMENTS 


PART  II 


on  his  own  private  gain,  and  therefore  not  working  together  for 
other  purposes,  but  also  by  the  real  sympathy  which  many  of 
the  legislators,  especially  in  the  rural  districts,  feel  for  morality 
and  for  suffering.  Even  the  corrupt  politicians  of  Albany  were 
moved  by  the  appeals  of  the  philanthropic  ladies  to  whom  I  have 
referred ;  much  more  then  would  it  be  an  error  to  think  of  the 
average  legislator  as  a  bad  man,  merely  because  ho  will  join  in  a 
job,  or  deal  unfairly  with  a  railroad.  The  moral  standard  of 
Western  America  is  not  quite  the  same  as  that  of  England,  just 
as  the  standard  of  England  ditlers  from  that  of  Germany  or 
France.  It  is  both  higher  and  lower.  Some  sins  excite  more 
anger  or  disgust  than  they  do  in  England  ;  some  are  more  lightly 
^forgiven,  or  more  quickly  forgotten.  Laxity  in  the  discharge  of 
a  political  trust  belongs  to  the  latter  category.  The  newspapers 
accuse  everybody ;  the  ordinary  citizen  can  seldom  tell  who  is 
innocent  and  who  is  guilty.  He  makes  a  sort  of  compromise  in 
his  own  mind  by  thinking  nobody  quite  black,  but  everybody 
gray.  And  he  goes  on  to  think  that  what  everybody  does 
cannot  be  very  sinful. 
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CHAPTER  XLV 

REMEDIES   FOR  THE   FAULTS   OF   STATE   OOVEUNMKNTS 

The  defects  in  State  governments,  which  our  examination  of 
their  working  has  disclosed,  are  not  those  we  should  have 
expected.  It  might  have  been  predicted,  and  it  was  at  one 
time  believed,  that  these  authorities,  consumed  by  jealousj  and 
stimulated  by  ambition,  would  have  been  engaged  in  constant 
efforts  to  extend  the  sphere  of  their  action  and  encroach  on 
the  National  government.  This  docs  not  happen,  and  seems 
most  unlikely  to  happen.  The  people  of  each  State  are 
now  not  more  attached  to  the  government  of  their  own 
commonwealth  than  to  the  Federal  government  of  the  nation, 
whose  growth  has  made  even  the  greatest  State  seem  insig- 
nificant beside  it. 

A  study  of  the  frame  of  State  government,  in  which  the 
executive  department  is  absolutely  severed  from  the  legislative, 
might  have  suggested  that  the  former  would  become  too  inde- 
pendent, misusing  its  powers  for  personal  or  party  purposes, 
while  public  business  would  suffer  from  the  want  of  concert 
between  the  two  great  authorities,  that  which  makes  and  that 
which  carries  out  the  law. 

This  also  has  proved  in  practice  to  be  no  serious  evil.  The 
legislature  might  indeed  conceivably  work  better  if  the  governor, 
or  some  of  his  chief  officials,  could  sit  in  it  and  exercise  an  influ- 
ence on  its  deliberations.  Such  an  adaptation  of  the  English 
cabinet  system  has,  however,  never  been  thought  of  for  American 
States  ;  and  the  example  of  the  Provincial  legislatures  of  Canada, 
in  each  of  which  there  is  a  responsible  ministry  sitting  in  the 
legislature,  does  not  seem  to  recommend  it  for  imitation.  Those 
who  founded  the  State  governments  did  not  desire  to  place  any 
executive  leaders  in  a  representative  assembly.  Probably  they 
were  rather  inclined  to  fear  that  the  governor,  not  being  account- 
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:il)lo  to  tlio  loj^isliituro,  would  retain  too  great  an  iiulepondeiiee. 
Tlu!  reeeiit  ereation  of  vai'ioiis  administrative  otlieers  or  Hoards 
has  jjjono  some  way  to  meet  tiio  ditlieulties  whieh  tiie  inoompe- 
tcneo  of  the  leui^^latures  eauses,  for  these  otlieers  or  Hoards  fre- 
(|uently  prepare  Itills  which  some  memhcr  of  the  leL^islature  iiitro 
diiees,  and  whieh  are  put  throuj^h  without  o|)j)osition,  perhaps 
even  without  notice,  execpt  from  a  handful  of  members.  On  the 
whole,  the  executive  arran>;ements  of  the  State  work  well, 
th(Migh  they  mit;ht,  in  the  opinion  of  some  judicious  publicists, 
be  improved  by  vesting  the  aj)pointm(>nt  of  the  chief  otlieials  iji 
the  govei'uor,  instead  of  leaving  it  to  direct  p()|)ular  (flection. 
This  would  tend  to  give  more  unity  of  piupose  and  action  to  the 
administration.  The  collisions  whieh  occur  in  ])ractiee  between 
the  governor  and  the  legislature  relate  chiefly  toa|)pointments,  that 
is  to  say,  to  personal  matters,  not  involving  i.ssues  of  State  policy. 

The  real  blemishes  in  the  system  of  State  government  are  all 
found  in  the  composition  or  conduct  of  the  legislatures.  They 
are  the  following  : — 

Inferiority  in  ])oint  of  knowledge,  of  skill,  and  sometimes  of 
conscience,  of  the  bidk  of  the  men  who  fill  these  bodies. 

Improvidence  in  matters  of  linance. 

Heedlessness  in  passing  administrative  bills. 

Want  of  })roper  nu'thods  for  dealing  with  local  and  special  bills. 

Failure  of  public  opinion  adecjuately  to  control  legislation,  and 
particularly  special  bills. 

The  practical  result  of  these  bli'inishes  has  been  to  create  a 
large  mass  of  Stat(»  and  local  indebtedness  which  ought  never  to 
have  been  incurred,  to  allow  foolish  experiments  in  law-making 
to  be  tried,  and  to  sanction  a  vast  mass  of  private  eiUeii»r'si's,  in 
which  public  rights  and  public  interests  become  the  sport  of 
speculators,  or  a  source  of  gain  to  monojiolists,  with  the  incident;d 
consequence  of  demorali/iiig  the  legislators  themselves  and  create 
ing  an  often  unjust  j>fcjudice  against  all  c(^r|)orato  undertakiugs. 

What  arc  the  checks  or  renuulies  which  have  been  provided 
to  limit  or  suppress  these  evils'/  Any  one  who  has  f«)llowed  the 
uecount  given  of  the  men  who  com|)ose  the  legislatures  and  the 
methods  they  follow  will  have  felt  that  these  checks  nuist  bo  con- 
siderable, else  the  rcoults  would  have  been  worse  than  those  we 
sec.  All  remedies  are  directiul  against  the  legislative  power,  ami 
may  be  arranged  under  four  heads. 

First,  there  is  the  division  c^f  the  legislatiu'c  into  two  houses 
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A  jol)  may  liavo  liocii  snmijjLilotl  thr(»ui,'li  one  liousc,  but  the  inoiu'V 
lu'ctled  to  push  it  through  the  otluM-  may  bo  waiitiuj;.  St)mo 
wild  si-hi'iiic,  |»rofi'ssiii<^  to  bonolit  tlu'  farmers,  or  tin*  cattlomcn, 
or  tlu;  railroad  omi)loyt's,  may,  diuiui;  its  jjassago  through  tho 
Assembly,  nniso  enough  attention  from  sensible  j)eoj)le  to  enable 
tlu'in  to  stoj)  it  in  tho  Senate.  Tho  mere  tendency  of  two 
ehambers  to  ilisagree  with  one  another  is  deemed  a  benelit  by 
those  who  hold,  as  the  Americans  d(»,  that  every  new  measure  is 
prima  fucic  likely  to  do  more  harm  than  good.  Most  bills  are 
bad — o'fjo,  kill  as  many  as  you  can.  Kach  house,  moreover,  has, 
oven  in  such  demorali/(!d  State  legislatines  as  those  of  Now  York 
or  Pennsylvania,  a  satisfaction,  if  not  an  interest,  in  unveiling 
tho  tricks  of  the  other. 

Secondly,  there  is  the  veto  of  the  governor.  How  nujch  the 
Americans  value  this  appears  from  tho  fait  that,  whereas  in  1781) 
there  \v.<s  only  one  Stjite,  Massachusetts,  which  vested  this  power 
in  the  chief  magistrate,  all  t»f  the  present  thirty-eight  States  e.\- 
cept  four  (only  one  of  these  a  new  State)  give  it  to  him.  Some 
Constitutions  contain  the  .salutary  provision  that  the  governor 
may  reject  one  or  more  items  t»f  an  appropriation  bill  while 
approving  the  bill  as  a  whole ;  and  this  lias  been  found  to 
strengthen  his  hands  immens(>ly  in  checking  the  waste  of  public 
money  on  bad  enterprises.  This  veto  pt)wer,  the  great  stand-by 
of  the  people  of  the  States,  illustrates  admirably  the  merits  of 
concentrated  responsibility.  The  citizens,  in  ch(»osing  the  gover- 
nor to  represent  tho  collective  authority  of  the  whole  State,  lay 
on  him  tho  <luty  of  »'xamining  every  bill  on  its  merits,  lie  can- 
not shelter  himself  behind  the  will  of  the  representatives  of  tho 
people,  bocausi!  ho  is  appointed  to  watch  and  check  those  repre- 
sentatives as  a  policeujan  watches  a  suspect.  lie  is  bound  to 
reject  tho  bill,  not  only  ii  it  seems  to  him  to  infringe  the 
Con'''"tution  of  tho  State,  but  also  if  ho  thinks  it  in  any  wise 
itijurious  to  the  public,  on  j)ain  of  being  him.self  suspected  of 
carelessness,  or  of  com|)licity  in  .some  corrupt  design.  Tho  legis- 
lature may,  o?  course,  pass  the  bill  over  bis  veto  by  a  two  thirds 
vote;  but  although  there  may  exist  a  two-thirds  majority  in 
favour  of  the  measure,  they  may  fear,  after  the  veto  has  turned 
the  huup  of  public  opinion  upon  it,  to  take  so  stiong  a  step. 
There  are,  of  course,  great  diirei-ences  between  one  governor  and 
another,  as  wi'll  as  between  oni;  State  and  another,  as  regards  the 
honesty  with  which  the  power  is  exercised,  for  it  may  be,  and 
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sometimes  is,  used  by  a  '  Ring '  governor  to  defeat  measures  of 
reform.  But  it  is  a  real  and  eflective  power  evorywliere  ;  and 
in  such  a  State  as  New  York,  where  the  importance  of  the  office 
often  secures  the  election  of  an  able  and  courageous  man,  it  has 
rendered  inestiniiiblo  services.^ 

Thirdly,  there  are  limitations  imposed  on  the  competence  of 
the  legivslature.  In  the  last  ch,i;)ter  but  one  some  of  these  limita- 
tions have  been  mentioned,  the  most  numerous,  and  at  present 
the  most  important  of  which  relate  to  special  and  local  (or  what 
would  be  called  in  England  "  private  ")  bills.  I  have  reiaarked 
that  these  bills,  while  they  destroy  the  harmony  and  simplicity 
of  the  law,  and  waste  the  time  of  the  legislature,  are  also  a  fertile 
source  of  jobbery.^  To  expunge  them  or  restrict  them  to  cases 
where  a  special  statute  was  really  needed,  would  be  a  great 
benefit.  To  some  extent  this  has  been  eti'ected  by  the  constitu- 
tional prohibitions  I  have  described.  Illinois,  for  irjstancc,  has 
by  such  prohibitions  reduced  her  sessional  statutes  to  about  300 

*  It  may  be  suggested  that  «^he  existence  of  this  uUiniato  remedy  tends  to  make 
good  members  relax  their  opposition  to  bad  bills,  because  they  know  tiiat  the  veto 
will  kill  them.  This  sometim-'fi  happens,  but  is  a  less  evil  than  the  disuse  of  the 
veto  would  be. 

-  "In  twelve  States  the  legislature  is  forbidden  to  create  any  corporation 
whatever,  municipalities  iui'ludod,  except  by  general  law,  and  in  thirteen  others 
to  create  by  special  Act  any  except  municipal  corporations,  or  those  to  whic^h  no 
other  law  is  applicable.  In  some  St,ates  corporations  can  be  created  by  special 
Act  only  for  municipal,  charitable,  or  reformatory  purposes.  Such  provisions  are 
not  intended  to  discourage  the  formation  of  jnuvate  corporations.  On  the  con- 
trary, in  all  these  States  general  laws  exist  under  which  they  can  be  formed  with 
g,"eat  facility.  Indeed  the  defects  in  some  of  tliese  statutes,  and  their  failure  to 
provide  safeguards  ag-^i'st  some  at  least  of  the  very  evils  which  they  were  intended 
to  meet,  might  well  nitgest  to  legislators  the  question  whether  in  avoiding  the 
Soylla  of  special  legislation  they  have  not  been  drawn  into  the  Charybdis  .•»♦' 
franchises  indiscriminately  bestowed.  I'erhaps  the  time  will  come  when  recom- 
mendations such  as  those  urged  by  the  New  York  railroad  commission  will  be 
acted  on,  and  the  promoters  of  a  new  railroad  will  be  obliged  to  furnish  some 
better  reason  for  its  existence,  and  for  their  exercising  the  sovereign  jiower  of 
eminent  domain,  than  the  chance  of  forcing  a  company  already  established  to  buy 
them  out — or,  failing  that,  the  alternative  of  being  sold  out  under  foreclosure, 
pending  a  receivership."— Hitchcock,  Stale  Vonalitutions,  \\.  WCi. 

"The  legislature  which  can  grant  or  withhold  chai'tered  privileges  at  i)leasure 
wields  an  innnense  power.  And  it  will  also  readily  be  seen  what  a  great  tield  for 
favouritism  and  jobbery  exists,  when  special  Acts  of  incorporation  are  re<iuired 
for  eacii  case  in  which  special  favours  and  sjiecial  privileges  may  be  given  away  by 
a  legislature  that  may  bo  corruptly  influenced,  williout  imjiosing  any  reciprocal 
obligation  on  the  oorp(>ration.  It  will  be  safe  to  say  that  fully  two-thirds  of  the 
lobbyism,  jobliery,  and  log-rolling,  the  fraud  and  trickery  that  ure  common  to  our 
State  legislatures,  is  due  to  this  power  of  creating  private  corporutiona, " — Ford, 
Citizens'  Manual,  ii.  p.  08. 
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pages,  and  Iowa  averages  only  200-L'50  ^^ages,  whereas  the 
Wisconsin  statutes  of  1885  reached  2000  i)i<j;es,  there  being  in 
that  State  far  less  eftective  restrictions.^  P. it  t!io  powers  of  evil 
do  not  yield  without  a  battle.  All  sorts  of  evasions  are  tried, 
and  some  succeed.  Suppose,  for  instmce,  that  there  is  a  pro- 
hibition in  the  Constitution  of  New  York  to  puss  any  but  general 
laws  relating  to  the  government  of  cities.  An  Act  is  passed  which 
is  expressed  to  apply  to  cities  with  a  population  exceeding  one 
hundred  thousand  but  less  than  two  hundred  thousand.  There 
happens  to  be  only  one  such  city  in  the  Stiitc,  viz.  Bufl'alo,  but  as 
there  might  be  more,  the  law  is  general,  and  escapes  the  prohil)ition. 
I  owe  to  the  kindness  of  a  legal  friend  a  very  recent  instance 
of  another  way  in  which  the  provisions  against  special  legislation 
are  evaded,  viz.  by  passing  Acts  which,  because  they  purport  to 
amend  general  Acts,  are  tliemselves  deemed  general.  The  Con- 
stitution of  New  York  prohibits  the  legislature  from  passing  any 
private  or  local  Act  incorporating  villages,  or  providing  for  build- 
ing bridges.  A  general  Act  is  passed  in  1885  for  the  incorpora- 
tion of  villages,  with  general  provisions  as  to  bridges.  Next 
year  the  following  Act  is  passed,  which  I  give  verbatim.  It 
amends  the  Act  of  1885,  by  taking  out  of  it  all  the  counties  in 
the  State  except  Westchester,  :h.J  then  excludes  application  of 
the  Act  to  two  towns  in  Westchester.  It  is  thus  doubly  a 
"private  or  local  Act,"  but  the  prohibition  of  the  Constitution  is 


got  round. 


CHAP.  556. 


AN  ACT  to  amond  chapter  two  lmn(lre<l  and  ninctv-oiic  of  the  laws  of 
eifjliteeii  hundrud  and  seventy,  entitled  "An  Act  for  tlio  Incorporation  of 
Villages." 

Passed  June  4,  1886;  throe-fifths  boing  present.  The 
People  of  the  State  of  New  York,  represented  in 
Senate  and  Assembly,  do  enact  as  follo"'8  : — 

Section  1. — Section  two  of  chapter  <bur  hundred 
and  tifty  of  the  laws  of  eigiitecn  hundred  and  eighty- 
live,  is  hereby  amended  so  as  to  read  as  fuliows  : — 

Section  2. — All  of  the  counties  in  tl.is  State  are 
hereby  exempted  from  the  provisions  of  this  Act 
except  the  county  of  Westchester,  but  nothing  in 
this  Act  contained  shall  be  construed  so  as  to  apply 
to  the  towns  of  (ireenburgh  and  Mount  Pleasant  in 
said  county  of  Westchester. 

Section  3. — This  Act  shall  take  effect  immediately. 


Village  Incorporation 
Act  of  188fj,  as  to 
bridnfs,  to  apply 
only  to  parts  of 
Westchester  County. 


'  Tliat  tlie  evil  of  special  Ipgifllatioi)  is  generally  felt  to  be  serious  is  proved 
anioiii,'  other  things  by  the  disabilities  in  this  regard  which  Congressional  statutes 
have  imposed  upon  the  legislaturew  of  the  Territories, 
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Wliero  evasions  of  this  kind  Ixfoine  frequent  the  confusion  of 
the  statutc-l)ook  is  worso  than  ever,  r)ecause  you  cannot  tell  with- 
out examination  whether  an  Act  is  general  or  s])ecial. 

The  reader  will  have  noticed  in  the  heading  of  the  Act  just 
quoted  the  words  "three-fifths  beii>g  present."  This  is  one  of 
the  numerous  safeguards  imposed  on  the  procedure  of  the  State 
legislatures.  Among  others  we  find  provisions  that  cv^vy  bill 
shall  be  passed  by  a  certain  proportional  majority,  that  it  shall 
bo  read  "fully  and  distinctly"  (whatever  that  may  be  deemed  to 
mean),  on  three  ditterent  days  (Ohio,  and  other  States);  that  it 
"  shall  include  only  one  subject  which  shall  bo  expressed  in  its 
title"  (nearly  all  States);  that  "no  Act  shall  be  revise!  or 
amended  by  mere  reference  to  its  title,  but  the  Act  revised  or 
section  amended  shall  be  set  forth  at  full  length"  (many  States); 
that  "  no  Act  shall  be  passed  which  shall  jn'ovide  that  any  exist- 
ing law,  or  any  })art  thereof,  shall  be  made  or  deemed  a  part  of 
such  Act,  or  which  shall  enact  that  any  existing  law,  or  any  part 
thereof,  shall  bo  applicable  except  by  inserting  it  in  such  Act " 
(New  Yoi'k  and  other  States  ^).  Sometimes  it  is  provided  that 
no  bill  shall  be  introduced  into  either  house  withiTi  a  certain 
period  after  the  beginning  or  before  the  end  of  the  sc>.  on,  so  as 
to  i)revent  bills  from  being  smuggled  through  in  the  hurry  of  the 
last  days.'- 


*  All  these  practices  wliioh  Anierican  Constitutions  I'niiileiiin  exist  in  the 
liritish  Piirliiuneut,  though  the  standing  orders  and  tlie  traditions  of  both  Houses 
prevent  them  from  being  serious!  Iiarml'ul.  However,  tlie  habit  of  incorjioratiiig 
an  earlier  statute  with  a  later  c  .0  by  mere  reference,  certaimy  tends  to  confuse 
the  law  ;  and  sometimes  the  inclusion  in  one  statute  of  wholly  ditlereiit  matters 
operates  harshly  on  persons  who  have  failed  to  note  the  minor  contents  of  a  bill 
whose  principal  purpose  does  not  all'ect  iheni.  The  commoners  of  the  New  Forest 
in  Hampshire  were,  some  years  ago,  much  surjirised  to  wake  up  one  morning  and 
tind  that  the  Crown  had  smuggled  thmugh  Parliament,  in  an  Act  relating  to  fore- 
shores in  Scotland,  a  clause  which  seriously  ail'ected  their  interests. 

-  "  A  practice  has  sprung  up  of  evading  this  constitutionnl  provision  by  intro- 
ducing a  new  bill  after  the  time  has  exjiired  when  it  may  constitutionally  be  done, 
as  an  amendment  to  some  pending  bill,  the  whole  of  which,  except  the  enacting 
clause,  is  struck  out  to  make  way  for  it.  Tlius,  the  member  who  thinks  ho  may 
have  occasion  for  the  introduction  of  a  new  bill  after  the  constitutional  period  lias 
expired,  takes  care  to  introduce  sham  bills  in  due  season,  whit  h  he  can  tise  as 
stocks  to  graft  upon,  and  whiv'h  he  uses  irresjiective  of  their  character  or  contents. 
The  sham  bill  is  jicrhaps  a  bill  to  inrorporate  the  city  of  Siani.  One  of  tlie 
member's  constituents  applies  to  him  for  legislative  permission  to  construct  a  dam 
across  the  Wild  Cat  Kiver.  Forthwith,  by  amendment,  the  bill,  entitled  a  bill 
to  incori)orate  the  city  of  Siam,  has  all  after  the  enacting  clause  stricken  out,  and 
it  is  made  to  jirovide,  as  its  sole  object,  that  John  Doe  may  construct  a  dam 
across  the  Wild  Cat.     With  this  title,  and  in     his  form  it  is  passed;  but  the 
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The  inveiitivo  genius  of  Anicricarj  legislators  finds  or  makes 
niar:y  holes  in  the  net  which  the  i)eoj)lo  have  tried  to  throw  over 
them  by  tli(!  Constitntion.  Yet,  though  there  ho  none  of  the 
restrietioiis  and  regulations  mentioned  which  is  not  sometimes 
violated  or  evaded,  they  have,  on  the  whole,  worked  well.  The 
enemy  is  held  at  ba\,  and  a  great  deal  of  l)ad  legislation  is  pre- 
vented. 8ome  Itills  have  to  bo  di()p])e(l,  because  too  plainly 
rcptignant  to  the  Constitution  to  be  wortii  cariying  farther.  The 
more  ignorant  nem])ors  do  not  always  Mpprehcnd  when;  the 
difHculty  lies.  They  can  barely  read  the  Constitution,  ami  the 
nature  of  its  legal  operation  is  as  far  beyond  them  as  the  cause 
of  thunder  is  beyond  cats.  A  friend  of  mine  Avho  sat  for  some 
years  in  the  New  York  Assembly  was  o:ice  importufied  by  an 
Irish  member  (now  in  Congress)  to  support  that  jiarticular  mem- 
ber's little  bill.  Ho  answered  that  he  could  !iot,  because  the  bill 
was  against  the  Constitution.  "Och,  Mr.  Robert,"  was  the  reply, 
"shuro  the  Constitootion  should  never  be  allowed  to  come  between 
frinds." 

Some  bills  again  it  is  the  duty  of  the  governor  to  veto,  becatisc 
they  violate  a  Constituticjnal  restriction;  while  of  thos<^  that  pass 
him  unscathed,  a  fair  number  fall  victims  to  the  courts  of  law. 
After  the  explanations  given  in  an  earlier  chapter,  I  need  only 
say  here  that  the  enforcement  of  the  limitations  imposed  by  a 
State  Constitution  necessarily  rests  with  the  judges,  since  it  is 
they  Avho  pronounce  whether  or  no  a  statute  has  tmnsgressed  the 
bounds  which  the  fundamental  instrument  sets,  or  whether  a 
Constitutional  amendment  has  been  diily  carried.^ 

Some  one  may  remark  that  there  are  two  material  diOerences 
between  the  position  of  these  State  judges  and  that  of  the  Federal 
judges.     The  latter  are  not  appointed  by  a  State,  and  are  there- 

tho 


house  thou  considerately  aiiiomls  the  title  to  curri'spoiid  with  tin-  piiri>ose  of 
bill,  and  the  law  is  passed,  and  the  Constitution  at  the  saiiu'  Unic  saved  !  " — 
Cooley,  Conslit.  Limit,  p.  16'J  note. 

^  A  reiiiarkablo  instance  of  the  technical  literalism  with  tthicli  the  Conrts  some- 
times ei.force  Constitutional  restrictions  is  atlordcd  by  the  fate  of  a  recent  lirpior 
Prohibition  amendnient  to  the  Constitution  of  Iowa.  This  umendnient  had  bei'U 
passed  by  both  Houses  of  the  State  legislature  in  two  successive  Ic^'islatures,  had 
been  submitted  to  the  i)eople  and  enacted  by  a  large  majority,  had  lieen  pro- 
claimed by  the  governor  and  gone  into  force.  It  was  subsecjiiintly  discovered 
that  one  House  of  the  first  legislature  had,  throngli  the  carelessness  of  a  clerk, 
neglected  to  *'  spread  the  Amendment,  in  full  on  its  journal,"  as  jireseiibed  by  the 
Con.stitution.  The  point  being  brouglit  before  the  isupjvme  Court  of  Iowa,  it  was 
held  that  the  Amendment,  owiTig  to  this  informality,  had  not  been  duly  passed, 
and  was  wholly  void.-  Dr.  A.  Shaw,  ul  supra. 


i 


M 


I}! 

i! 


J' 


r 


I  ., 


I  f'f 


532 


THE  STATE  COVERNMENTS 


PART  n 


foro  in  a  more  independent  position  when  any  question  of  conflict 
between  State  laws  or  Constitutions  and  the  Federal  Constitution 
or  statutes  comes  before  Uiem.  Moreover  they  hold  oftice  for 
life,  whereas  the  State  ju<  .0  usually  holds  for  a  terra  of  years, 
and  has  his  re-election  to  tliijik  of.  Can  the  State  judge  then  be 
exj)ected  to  show  himself  equally  bold  in  declaring  \  State  statute 
to  be  unconstitutional  ?  Will  he  not  oflend  the  legislature,  and 
the  party  majiagcrs  Avho  control  it,  by  flying  in  their  faces  1 

The  answer  is  that  although  the  judge  may  displease  the 
legislature  if  he  decides  against  the  validity  of  an  unconstitutional 
statute,  he  may  displease  the  people  if  he  decides  for  it:  and  it 
is  safer  to  please  the  people  than  the  legislature.  The  people  at 
large  may  know  little  about  the  matter,  but  the  leiral  |)rofession 
know,  and  are  sure  to  express  their  opinioii  The  profession 
look  to  the  courts  to  save  them  and  their  clients  from  the  heed- 
lessness or  improbity  of  the  legislature,  and  will  condemn  a  judge 
who  fails  in  this  duty.  Accordingly,  the  judges  seldom  fail. 
They  knock  a])out  State  statutes  most  unceremoniously,  and  they 
sehlom  suffer  for  doing  so.  In  one  case  only  is  their  ])Osition  a 
dangerous  one.  When  the  pco])le,  jiossessed  by  some  strong 
desire  or  pcntiment,  have  eitner  by  the  provisions  of  a  new 
Constitution,  or  by  the  force  of  clamour,  driven  the  legislature  to 
enact  some  nionsure  meant  to  cure  a  pressing  ill,  they  may  turn 
angrily  u])on  the  judge  who  holds  that  measure  to  have  been 
unconstitutional.  This  has  several  times  happened,  and  is  always 
liable  to  happen  where  elective  judges  hold  ottice  for  short  tei-ms, 
with  the  unfortunate  result  of  weakening  the  fortitude  of  the 
judges.  In  1786  the  supreme  court  of  Rhode  Island  decided 
that  an  Act  passed  by  the  legislature  was  invalid,  ])ccause  con- 
travening the  provisions  of  the  Colonial  Charter  (which  was  then 
still  the  Constitution  of  the  State),  securing  to  every  accused 
person  the  benefit  of  trial  by  jiuy.^  The  legislature  were  furious, 
and  proceeded  to  impeach  the  judges  for  disobeying  their  will. 
The  impeachment  failed,  but  tlu;  judges  were  not  re-elected  by 
the  legislature  when  their  term  of  office  expired  at  the  end  of 


'  See  p.  244,  anfe.  The  Act  w.is  one  for  forcing  State  paper  money  into  circu- 
liition  by  imposing  a  penalty,  rmunc  rable  on  siinunary  conviiti'in  witlioiit  a  jury, 
on  whoever  sliould  refuse  to  reeeive  on  tiie  san\e  terms  as  specie  the  bills  of  a 
State-eliartered  bank.  No  question  of  the  United  States  t'onstitution  cnuld  arise, 
because  it  did  not  yet  exist.  To  these  iJhode  Island  ju<l;.'eR  belongs  the  credit 
not  only  of  having  resisteil  a  reckless  multitude,  but  of  having  set  the  first 
example  in  American  history  of  vhe  exercise  of  a  salutary  functiou. 
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the  year,  and  were  replaced  by  a  more  subservient  bench,  whicli 
held  the  statute  valid.  In  Ohio,  the  legislature  passed  in  1805 
an  Act  which  Judge  Pease,  in  a  case  arising  under  it,  held  to  be 
repugnant  to  the  Constitution  of  Ohio,  as  well  as  to  the  Federal 
Constitution,  and  accordingly  declined  to  enforce.  In  1808,  he 
and  another  judge  of  the  supreme  court  of  the  State  who  had 
concurred  with  him,  were  impeached  by  the  House  before  the 
Senate  of  Ohio,  but  were  acquitted.  In  1871,  the  legislature  of 
Illinois  passed  a  law,  intending  to  carry  out  a  j)rovision  of  the 
Constitution  of  1870,  which  was  held  unconstitutional  by  Judge 
Lawrence,  greatly  to  the  disappointment  of  the  farmers,  who  hatl 
expected  valuable  results  from  it.  He  was  not  impeached,  but 
when  shortly  afterwards  he  sought  re-election,  he  Avas  defeated 
solely  on  the  ground  of  this  decision.^  These  instances  show 
that  the  courts  have  had  to  fight  for  their  freedom  in  the  dis- 
charge of  the  duty  which  the  Constitutions  throw  on  them.  But 
the  paucity  of  such  conflicts  shows  that  this  freedom  is  now 
generally  recognized,  and  may  be  deemed,  at  least  for  the 
present,  to  be  placed  above  the  storms  of  popular  passion.^ 

It  will  be  seen  from  what  has  been  said  that  the  judges  are 
an  essential  part  of  the  machinery  of  State  goverimient.  But 
they  are  so  simply  as  judges,  and  not  as  invested  with  political 
powers  or  duties.  They  have  not  received,  any  more  than  the 
Federal  judges,  a  special  commission  to  restrain  the  legislature 
or  pronounce  on  the  validity  of  its  acts.     There  is  not  a  word  in 

*  I  fiuote  from  Mr.  Hailley's  book  on  railroad  trausiiortatiou  (through  Dr. 
Hitchcock's  essay  already  referred  to)  the  following  account  of  the  circum- 
stances : — "The  Constitutional  Convention  of  Illinois  in  1870  made  an  important 
declaration  concerning  State  control  of  railway  rates,  on  the  basis  of  which  a  law 
was  passed  in  1871  establishing  a  system  of  maxima.  This  law  was  pronounced 
unconstitutional  by  Judge  Lawrence.  The  result  was  that  he  immediately  after- 
wards failed  of  re-election,  solely  on  this  ground.  The  defeat  of  Judge  Lawrence 
showed  the  true  significance  of  the  farmers'  movement  [the  so-called  Granger 
movement].  They  were  concerned  in  securing  what  they  felt  to  be  their  rights, 
and  were  unwilling  that  any  constitutional  barrier  should  be  made  to  defeat  the 
popular  will.  They  had  reached  the  })oint  wliere  they  regarded  many  of  the 
forms  of  law  as  mere  technicalities.  They  were  dangerously  near  the  point 
where  revolutions  begin.  But  they  did  not  pass  the  point.  The  law  of  1873 
avoided  the  is.sue  raised  by  Judge  Lawrence  against  that  of  1871.  Instead  of 
directly  fixing  maxima,  it  provided  that  rates  must  be  rea.sonable,  and  then  pro- 
vided for  a  commission  to  lix  reasonable  rates."  The  courage  of  Judge  Lav/rence 
was  therefore  not  thrown  away  ;  it  cost  him  his  place,  but  it  served  the  people 
and  vindicated  the  law. 

'^  There  have  of  course  been  other  instances  in  which  judges  have  been  im- 
peached or  removed  ;  but  I  am  here  dealing  only  with  those  in  which  the  gi'ouud 
of  complaint  was  the  declaring  a  legislative  act  to  be  invalid. 
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tlio  State  Constitutions,  any  more  tlian  in  the  Federal  Constitu- 
tions, conferring  any  such  right  upon  the  courts,  or  indeed  con- 
ferring any  other  right  than  all  courts  of  law  must  necessarily 
enjoy.  When  they  declare  a  statute  unconstitutional  they  do 
so  merely  in  their  ordinary  function  of  expounding  the  law  of  the 
State,  its  fundamental  law  as  well  as  its  laws  of  inferior  authority, 
just  as  an  English  judge  might  hold  an  order  made  by  the  Queen 
in  Council  to  be  invalid,  because  in  excess  of  the  powers  granted 
by  the  Act  of  Parliament  under  which  it  was  made.  It  would 
be  as  clearly  the  duty  of  an  English  county  court  judge  so  to 
hold  as  of  the  highest  court  of  appeal.  So  it  is  the  duty  of  the 
humblest  American  State  judge  to  decide  on  the  constitutionality 
of  a  statute. 

So  far  we  have  been  considering  restrictions  imposed  on  the 
competence  of  the  legislature,  or  on  the  methods  of  its  procedure. 
We  now  come  to  the  fourth  and  last  of  the  clunks  which  the 
prudence  of  American  States  imposes.  It  is  a  very  simple,  not 
to  say  naive,  one.  It  consists  in  limiting  the  time  during  which 
the  legislature  may  sit.  Formerly  thes(>  bodies  sat,  like  the 
English  Parliament,  so  long  as  they  had  business  t\>  do.  The 
business  seldom  took  long,  \\hen  it  was  d(uie,  the  farmers  and 
lawyers  naturally  wished  to  go  home,  and  home  they  went.  Hut 
when  the  class  of  })rofessional  politicians  grew  up,  these  whole- 
some tendencies  lost  their  power  over  a  section  of  the  members. 
Politics  was  their  business,  and  they  had  none  other  to  call  them 
back  to  the  domestic  hearth.^  They  had  even  a  motive  for  pro- 
longing the  session,  because  they  prolonged  their  legislative 
salary,  which  was  usually  paid  by  the  day.  Thus  it  became  the 
interest  of  the  tax-payer  to  shorten  the  session.  His  interest, 
however,  was  still  stronger  in  cutting  short  the  jobs  and  impro- 
vident bestowal  of  moneys  and  franchises  in  which  he  found  his 
representatives  employed.  Accordingly  twenty-two  States  have 
fixed  a  number  of  days  beyond  which  the  legislature  may  ntit 
sit.  Most  of  these  fix  it  absolutely  ;  but  a  few  prefer  the  method 
of  cutting  off  the  pay  of  their  legislators  after  the  prescribed 
number  of  days  has  expired,  so  that  if  they  do  continue  to  devote 
themselves  still  longer  to  the  Avork  of  laAv-making,  their  virtue 


*  The  English   Parliaiiiniit   lni|iii|  ||in   (:«|iilt>ticy  of  members  to  slip  away  so 

\\  II  (nlsHpd  nn  Act  "  that  no  knight  of  the  shire 
nt'  hiirgL'SH  tlo  depart  before  the  end  iil  Viu  llument,"  which  intlictod  on  the  member 


strong  that  in  the  sixtuuiilh  ceiiliuv 


leaving  without  the  permission  of  Mr.  Speaker,  the  peiiMlty  of  losing  "all  those 
SHUtfl  Hl  lliouey  which  ho  should  or  ought  to  have  had  lor  his  wages." 
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shall  bo  its  own  reward.^  Experience  has,  however,  disclosed  a 
danger  in  these  ahsolutely  limited  sessions.  It  is  that  of  hasto 
and  recklessness  in  rushing  bills  through  without  duo  discussion. 
Sometimes  it  happens  that  a  bill  introduced  in  response  to  a 
vehement  popular  demand  is  cairied  with  a  run  (so  to  speak), 
because  the  time  for  considering  it  catmot  bo  extended,  whereas 
longer  considciation  would  have  disclosed  its  dangers.  An  ill- 
framed  railway  bill  was  thus  lately  'ost  in  the  Iowa  legislature 
because  full  discussion  (there  being  no  time-limit)  brought  out  its 
weak  points.  Hence  some  States  have  largely  extended  their 
sessions.-  Thus  California  has  recently  lengthened  the  days 
during  which  ln^r  lcgi>l,itors  may  receive  pay  from  GO  to  100; 
and  Colorado  in  1885  oxtonded  the  maximum  of  her  ses.sion  from 
40  to  90  days,  aUo  raisit\g  legislati\c  pay  from  S4  to  $7  per  diem. 

Many  roc»>m  Cotistitutions  have  tried  and'.her  and  probably  a 
better  expevhy^nt  than  ihat  of  limiting  the  length  of  sessions. 
Thoy  hiue  )nado  (i^wsions  less  fre((uent.  At  one  time  every 
legishvtiuo  n\ot  once  a  year.  Now  in  Ui  the  States  but  six  (all 
of  these  siv  belonging  to  the  original  thirt'.^'cn)  it  is  permitted  to 
m«^\\(  *^uly  once  in  two  years.  Within  the  last  ten  ye;irs,  at  least 
mi.V  states  have  ch;\nged  their  juinual  sessions  to  biennial.  It 
does  not  appear  that  the  interests  of  the  commonwcJtli^hs  suffer 
by  this  suspension  of  the  action  of  their  chief  organ  of  govern- 
ment. On  the  contraiy,  they  get  on  so  much  hcttnT  without  a 
legislature  that  certain  bold  spirits  ask  whether  the  principle 
might  not  with  advantage  be  pushed  farther.  As  Mr.  Butler 
says — 

"  For  a  people  claiming  pre-eminence  in  the  sphere  of  popular 
government,  it  seems  hardly  creditable;  that  in  their  seeming 
des})air  of  a  cure  for  the  chronic  evils  of  legislation,  they  shouhl 
bo  able  to  mitigate  them   only   by   making  them  intermittent. 

^  Thus  the  Constitution  of  Orej(on,  for  instance,  Kivee  its  nienibcrs  .?3  a  <lay, 
but  provides  that  they  shall  never  receive  more  tliaii  Sl'JU  iu  all,  thus  practically 
limiting  the  session  to  forty  days.  Tcvas  is  a  little  more  liberal,  for  her  Consti- 
tution is  content  to  reduce  the  pay  after  sixty  days  from  §5  to  $2  per  day,  at 
which  reduced  rate  members  may  apparently  go  on  "h  long  as  they  please.  All 
the  States  which  i\x  a  limit  of  time  are  Soulliern  or  Western,  except  I'ennsylvauia 
and  Maryland,  whose  legislatures  certainly  ueetl  every  check  that  can  be  applied. 
The  forty  days  session  of  Georgia  may  1)0  extended  by  a  two-thirds  vote  of  an 
absolute  majority  of  each  House. 

'^  I  give  what  I  have  been  able  to  ascertain,  but  may  say  in  passing  that  it  is 
not  easy  even  in  America,  and  very  ditlicuU  in  Europe,  to  discover  exactly  what 
amendments  have  been  made  in  the  Constitutions  of  the  Stales. 
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Under  the  biennial  system  the  relief  enjoyed  in  what  are  callod 
the  'off-years'  seems  to  have  reconciled  the  body  politic  of  the 
several  Stjites  which  have  at'opted  it  to  the  risk  of  an  aggrava- 
tion of  the  malady  wheii  the  legislative  year  comes  round  and 
the  old  symptoms  recui'. 

"The  secretaries  of  State  (of  the  several  States)  with  whom 
I  have  communicated  concur  in  certifying  that  no  public  incot) 
venicnco  is  caused  by  the  biennial  system ;  and  one  of  them,  of 
the  State  of  Nebraska,  in  answer  to  my  query  if  biennial  sessions 
occasion  any  public  inconvenience,  writes  'None  whatever.  The 
public  interests  would  bo  better  subserved  by  having  legislative 
sessions  held  only  once  in  four  years.' " 

The  Americans  seem  to  reason  thus  :  "  Since  a  legislature  is 
very  far  gone  from  righteousness,  and  of  its  own  nature  inclined 
to  do  evil,  the  less  chance  it  has  of  doing  evil  the  bettor.  If  it 
meets,  it  will  pass  bad  laws.  Let  us  therefore  prevent  it  from 
meeting." 

They  arc  no  doubt  right  as  practical  men.  They  are  consist- 
ent, as  sons  of  the  Puritans,  in  their  application  of  the  doctrine  of 
original  sin.  But  this  is  a  rather  pitiful  result  for  self-governing 
democracy  to  have  arrived  at. 

The  European  reader  will  ask,  "  Why  all  these  efforts  to  deal 
with  the  symptoms  of  the  malady,  instead  of  striking  at  the  root 
of  the  malady  itself  1  Why  not  reform  the  legislatures  by  induc- 
ing good  men  to  enter  them,  and  keeping  a  more  constantly 
vigilant  public  opinion  fixed  upon  them  ? " 

The  answer  to  this  very  pertinent  question  will  be  found  in  the 
chapters  of  Part  III.  which  follow.  I  will  only  so  far  anticipate 
what  is  there  stated  as  to  observe  that  the  better  citizens  have 
found  it  so  difficult  and  troublesome  to  reform  the  legislatures 
that  they  have  concluded  to  be  content  with  curing  such  and  so 
many  symptoms  as  they  can  find  medicines  for,  and  waiting  to 
see  in  what  new  direction  the  virus  will  work.  "  After  all,"  they 
say,  "the  disease,  though  it  is  painful  and  vexing,  does  not 
endanger  the  life  of  the  patient,  does  not  even  diminish  his 
strength.  The  worst  that  the  legislatures  can  do  is  to  waste  some 
money,  and  try  some  foolish  experiments  from  which  the  good 
sense  of  the  people  will  presently  withdraw.  Every  one  has  his 
crosses  to  bear,  and  ours  are  comparatively  light."  All  which  is 
true  enough,  but  ignores  one  important  feature  in  the  situation, 
viz.  the  fact  that  the  tremendous  influence  exerted  by  wealth 
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and  tho  misuse  of  public  rights  pcnuittotl  to  capitalists,  and 
especially  to  comi)anics,  have  criatud  anionq;  the  masses  of  the 
people  idoas  which  may  break  out  in  demands  for  lo'^islation  of 
a  new  and  dangerous  kind. 

The  survey  of  the  State  jzovcrnments  which  we  have  now 
comi'leted  suggests  several  reflections. 

One  of  these  is  that  the  political  importance  of  the  St;ites  is 
no  longer  what  it  was  in  the  early  days  of  tht;  Republic. 
Although  the  States  have  grown  enormously  in  wealth  and  popu- 
lation, they  have  declined  relatively  to  the  central  goverrnnent. 
The  excellence  of  State  laws  and  the  merits  of  a  State  adminis- 
tration make  less  ditlerence  to  the  inhabitants  than  formerly, 
because  the  hand  of  the  National  government  is  more  freciuently 
felt.  The  questions  wi.ich  the  State  deals  ^v^th,  largely  as  they 
influence  the  welfare  of  the  citizi'i,  do  not  touch  his  imagination 
like  those  which  Congress  handles,  because  the  latter  determine 
the  relations  of  the  IJepnlilic  to  the  rest  of  tho  world,  and  affect 
all  the  area  that  lies  between  the  two  oceans.  The  State  set  out 
as  an  isolated  and  self-sufficing  commonwealth.  It  is  now  merely 
a  part  of  a  far  grander  whole,  which  seems  to  be  slowly  absorbing 
its  functions  and  stunting  its  growth,  as  the  great  tree  stunts  the 
shrubs  over  which  its  spreading  boughs  have  begun  to  cast  their 
shade. 

I  do  not  mean  to  say  that  the  people  have  ceased  to  care  for 
their  States ;  far  from  it.  They  are  proud  of  their  States,  even 
where  there  may  be  little  to  be  proud  of.  That  passionate  love 
of  competition  which  possesses  English-speaking  men,  makes  them 
eager  that  their  State  should  surpass,  in  the  number  of  the  clocks 
it  makes,  the  hogs  it  kills,  the  pumpkins  it  rears,  the  neighbour- 
ing States,  that  their  particular  star  should  shine  at  least  as 
brightly  as  the  other  thirty-seven  in  the  national  flag.  But  if^ 
these  commonwealths  meant  to  their  citizens  what  they  did  in 
the  days  of  the  Revolution,  if  they  commanded  an  equal  measure 
of  their  loyalty,  and  influenced  as  largely  their  individual  welfare, 
the  State  legislatures  would  not  be  left  to  professionals  or  third- 
rate  men.  The  truth  is  that  the  State  has  shrivelled  up.  It 
retains  its  old  legal  powers  over  the  citizens,  its  old  legal  rights 
as  against  the  central  government.  But  it  does  not  interest  its/ 
citizens  as  it  once  did.^     And  as  the  central  government  over- 

^  In  1782  Fisher  Ames  wrote  :  "Instead  of  feeling  as  a  nation,  a  State  is  our 
country.     We  look  with  indilfereuce,  often  with  hatred,  fear,  and  aversion  to  the 
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shadows  it  in  one  direction,  so  the  great  cities  have  encroached 
upon  it  in  another.  The  population  of  a  single  city  is  sometimes 
a  fourth  or  a  fifth  part  of  the  whole  population  of  the  State ;  and 
city  questions  interest  this  population  more  than  State  questions 
do,  city  officials  have  begun  to  rival  or  even  to  dwarf  State 
officials. 

Observe,  hoAvever,  that  while  the  growth  of  the  Union  has 
relatively  dwarfed  the  State,  the  absolute  increase  of  the  State  in 
population  has  changed  the  character  of  the  State  itself.  In 
1790  seven  of  the  thirteen  original  States  had  each  of  them  less 
than  300,000,  only  one  more  than  500,000  inhabitants.  Now 
at  least  twenty-three  have  more  than  1,000,000,  and  six  of 
these  more  than  2,000,000.  We  must  expect  to  find  that, 
in  spite  of  railroads  and  telegraphs,  the  individual  citizens 
will  know  less  of  one  another,  will  have  less  personal  acquaint- 
ance with  their  leading  men,  and  less  personal  interest  in  the 
affairs  of  the  community  than  in  the  old  days  when  the  State 
was  no  more  populous  than  an  English  county  like  Bedford  or 
Somerset.  Thus  the  special  advantages  of  local  government  have 
to  a  large  extent  vanished  from  the  American  States  of  to-day. 
They  are  local  bodies  in  the  sense  of  having  no  great  imperial 
interests  to  fire  men's  minds.  They  are  not  local  in  the  sense  of 
giving  their  members  a  familiar  knowledge  and  a  lively  interest 
in  the  management  of  their  affairs.  Hamilton  may  have  been 
right  in  thinking  that  the  large  States  ought  to  be  subdivided.^ 
At  any  rate  it  is  to  this  want  of  direct  local  interest  on  the  part 
of  the  people,  that  some  of  the  faults  of  their  legislatures  may  be 
ascribed. 

The  chief  lesson  which  a  study  of  the  more  vicious  among  the 
State  legislatures  teaches,  is  that  power  does  not  necessarily 
bring  responsibility  in  its  train.     I  should  be  ashamed  to  write 

other  States." — Works,  i.  p.  113  (quoted  by  Von  Hoist).  Even  in  1811  Josiah 
Quiucy  said  in  Congress  ;  "  Sir,  I  confess  it,  the  first  public  love  of  my  heart  is 
the  Commonwealth  of  Massachusetts.  There  is  my  fireside  :  there  are  the  tombs 
of  my  ancestors." — Putnam's  American  Orations,  i.  p.  168.  No  one  would  speak 
in  that  strain  now. 

^  On  the  other  hand  I  have  heard  it  argued  that  there  are  some  large  States  in 
which  the  mischievous  action  of  the  multitude  of  a  great  city  is  held  in  check  by 
the  steadier  rural  voters.  If  such  States  had  been  subdivided,  the  subdivision 
which  happened  to  contain  the  great  city  would  lie  at  the  mercy  of  this  multi- 
tude. 

Hamilton's  reason  seems  to  have  been  a  fear  that  the  States  would  be  too 
strong  for  the  National  government. 
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down  so  bald  a  platitude,  were  it  not  that  it  is  one  of  those 
platitudes  which  are  constantly  forgotten  or  ignored.  People  who 
know  well  enough  that,  in  private  life,  wealth  or  rank  or  any 
other  kind  of  power  is  as  likely  to  mar  a  man  as  to  make  him, 
to  lower  as  to  raise  his  sense  oi  duty,  have  nevertheless  contracted 
the  habit  of  talking  as  if  human  nature  changed  when  it  entered 
public  life,  as  if  the  mere  possession  of  public  functions,  whether 
of  voting  or  of  legislating,  tended  of  itself  to  secure  their  proper 
exercise.  We  know  that  power  does  not  purify  men  in  despotic 
governments,  but  we  talk  as  if  it  did  so  in  free  governments. 
Every  one  would  of  course  admit,  if  the  point  were  put  flatly  to 
him,  that  power  alone  is  not  enough,  but  that  there  must  be 
added  to  power,  in  the  case  of  the  voter,  a  direct  interest  in  the 
choice  of  good  men,  in  the  case  of  the  legislator,  responsibility  to 
the  voters,  in  the  case  of  both,  a  measure  of  enlightenment  and 
honour.  What  the  legislatures  of  the  worst  States  show  is  not 
merely  the  need  for  the  existence  of  a  sound  public  opinion,  for 
such  a  public  opinion  exists,  but  the  need  for  methods  by  which 
it  can  be  brought  into  efficient  action  upon  representatives,  who, 
if  they  are  left  to  themselves,  and  are  not  individually  persons 
with  a  sense  of  honour  and  a  character  to  lose,  will  be  at  least  as 
bad  in  public  life  as  they  could  be  in  private.  The  greatness  of 
the  scale  on  which  they  act,  and  of  the  material  interests  they 
control,  will  do  little  to  inspire  them.  New  York  and  Pennsyl- 
vania are  by  far  the  largest  and  wealthiest  States  in  the  Union. 
Their  legislatures  are  confessedly  the  worst. 


•V. 


ll! 


Ml 


bo  too 


CHAPTER  XLVI 


STATE   POLITICS 


V        I 


'  -!  '1  ;  "1 


ik '    i    ? 


In  the  last  preceding  chapters  I  have  attempted  to  describe  first 
the  structure  of  the  machinery  of  State  governments,  and  then 
this  machinery  in  motion  as  well  as  at  rest, — that  is  to  say,  the 
actual  working  of  the  various  departments  in  their  relations  to 
one  another.  We  may  now  ask.  What  is  the  motive  power 
which  sets  and  keeps  these  wheels  and  pistons  going  ?  What  is 
the  steam  that  drives  the  machine  ? 

The  steam  is  supplied  by  the  political  parties.  In  speaking 
of  the  parties  I  must,  to  some  slight  extent,  anticipate  what  will 
be  more  fully  explained  in  Part  III. :  but  it  seems  worth  while 
to  incur  this  inconvenience  for  the  sake  of  bringing  together 
all  that  refers  specially  to  the  States,  and  of  completing  the 
picture  of  their  political  life.^ 

The  States  evidently  present  .-^ome  singular  conditions  for  the 
development  of  a  party  system.  They  are  self-governing  com- 
munities with  large  legislative  and  administrative  powers,  exist- 
ing inside  a  much  greater  community  of  which  they  are  for  many 
purposes  independent.  They  must  have  parties,  and  this  com- 
munity, the  Federal  Union,  has  also  parties.  What  is  the  rela- 
tion of  the  one  set  of  parties  to  the  other  ? 

There  are  three  kinds  of  relations  possible,  viz. — 

Each  State  might  have  a  party  of  its  own,  entirely  uncon- 
nected with  the  national  parties,  but  created  by  State  issues — 
i.e.  advocating  or  opposing  measures  which  fall  within  the 
exclusive  competence  of  the  State. 

Each  State  might  have  parties  which,  while  based  upon  State 
issues,  were  influenced  by  the  national  parties,  and  in  some  sort 
of  affiliation  with  the  latter. 

^  Many  readers  may  find  it  better  to  skip  this  chapter  until  they  have  read 
those  which  follow  (Chapters  LIII.-LVI.)  upon  the  history,  tenets,  and  present 
condition  of  the  great  national  parties. 
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The  parties  in  each  State  might  be  merely  local  subdivisions 
of  the  national  parties,  the  national  issues  and  organizations 
swallowing  up,  or  rather  pushing  aside,  the  State  issues  and  the 
organizations  formed  to  deal  with  them. 

The  nature  of  the  State  governments  would  lead  us  to  expect 
to  find  the  first  of  these  relations  existing.  The  sphere  of  the 
State  is  different,  some  few  topics  of  concurrent  jurisdiction 
excepted,  from  that  of  the  National  government.  What  the 
State  can  deal  vnth,  the  National  government  cannot  teach. 
What  the  National  government  can  deal  with  lies  beyond  the 
province  of  the  State.  The  State  governor  and  legislature  are 
elected  without  relation  to  the  President  and  Congress,  and  when 
elected  have  nothing  to  do  with  those  authorities.  Hence  a 
question  fit  to  be  debated  and  voted  upon  in  Congress  can 
seldom  be  a  question  fit  to  be  also  debated  and  voted  upon  in  a 
State  legislature,  and  the  party  formed  for  advocating  its  passage 
through  Congress  will  have  no  scope  for  similar  action  within  a 
State,  while  on  the  other  hand  a  State  party,  seeking  to  carry 
some  State  law,  will  have  no  motive  for  approaching  Congress, 
which  can  neither  help  it  nor  hurt  it.  The  great  questions  which 
have  divided  the  Union  since  its  foundation,  and  on  which 
national  parties  have  been  based,  have  been  questions  of  foreign 
policy,  of  the  creation  of  a  national  bank,  of  a  protective  tariff, 
of  the  extension  of  slavery,  of  the  reconstruction  of  the  South 
after  the  war.  With  none  of  these  had  a  State  legislature  any 
title  to  deal :  all  lay  within  the  Federal  sphere.  So  at  this 
moment  the  questions  of  currency  and  of  the  disposal  of  the 
surplus,  which  are  among  the  most  important  questions  before 
the  country,  are  outside  the  province  of  the  State  governments. 
We  might  therefore  expect  that  the  State  parties  would  be  as 
distinct  from  the  national  parties  as  are  the  State  governments 
from  the  Federal. 

The  contrary  has  happened.  The  national  parties  have 
engulfed  the  State  parties.  The  latter  have  disappeared  absol- 
utely as  independent  bodies,  and  survive  merely  as  branches  of 
the  national  parties,  working  each  in  its  own  State  for  the  tenets 
and  purposes  which  a  national  party  professes  and  seeks  to 
attain.  So  much  is  this  the  case  that  one  may  say  that  a  State 
party  has  rarely  any  marked  local  colour,  that  it  is  seldom  and 
then  but  slightly  the  result  of  a  compromise  between  State  issues 
and  national  issues,  such  as  I  have  indicated  in  suggesting  the 
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second  form  of  possible  relation.  The  national  issues  have 
thrown  matters  of  State  competence  entirely  into  the  shade,  and 
have  done  so  almost  from  the  foundation  of  the  Republic.  The 
local  parties  which  existed  in  1789  in  most  or  all  of  the  States 
were  soon  absorbed  into  the  Federalists  and  Democratic  Repub- 
licans who  sprang  into  life  after  the  adoption  of  the  Federal 
Constitution. 

The  results  of  this  phenomenon  have  been  so  important  that 
we  may  stop  to  examine  its  causes. 

Within  four  years  from  their  origin,  the  strife  of  the  two 
great  national  parties  became  Intense  over  the  whole  Union. 
From  1793  till  1815  grave  issues  of  foreign  policy,  complicated 
with  issues  of  domestic  policy,  stirred  men  to  fierce  passion  and 
strenuous  effort.  State  business,  being  more  commonplace, 
exciting  less  feeling,  awakening  no  interest  outside  State  bound- 
aries, fell  into  the  background.  The  leaders  who  won  fame  and 
followers  were  national  leaders ;  and  a  leader  came  to  care  for 
his  influence  within  his  State  chiefly  as  a  means  of  gaining 
strength  in  the  wider  national  field.  Even  so  restlessly  active 
and  versatile  a  people  as  the  Americans  cannot  feel  warmly  about 
two  sets  of  diverse  interests  at  the  same  time,  cannot  create  and 
work  simultaneously  two  distinct  and  unconnected  party  organi- 
zations. The  State,  therefore,  had,  to  use  the  transatlantic 
phrase,  "to  take  the  backseat."  Before  1815  the  process  was 
complete ;  the  dividing  lines  between  parties  in  every  State  were 
those  drawn  by  national  questions.  And  from  1827  down  to 
1877  the  renewed  keenness  of  party  warfare  kept  these  parties 
constantly  on  the  stretch,  and  forced  them  to  use  all  the  support 
they  could  win  in  a  State  for  the  purposes  of  the  national  struggle. 

There  was  one  way  in  which  predominance  in  a  State  could 
be  so  directly  used.  The  Federal  senators  are  chosen  by  the 
State  legislatures.  The  party  therefore  which  gains  a  majority 
in  the  Stat«  legislature  gains  two  seats  in  the  smaller  and  more 
powerful  branch  of  Congress.  A.s  parties  in  Congress  are 
generally  pretty  equally  balanced,  this  advantage  is  well  worth 
fighting  for,  and  is  a  constant  spur  to  the  efforts  of  national 
politicians  to  carry  the  State  elections  in  a  particular  State. 
Besides,  in  America,  above  all  countries,  nothing  succeeds  like 
success ;  and  in  each  State  the  party  which  carries  the  State 
elections  is  held  likely  to  carry  the  elections  for  the  national 
House  of  Representatives,  and  for  the  President  also. 
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Moreover,  there  are  the  otHces.  The  Federal  offices  in  each 
State  are  very  numerous.  They  are  in  the  gift  of  whichever 
national  party  happens  to  be  in  power,  i.e.  counts  among  its 
members  the  President  for  the  time  beinr'.     He  bestows  them 

O 

upon  those  who  in  each  State  have  worked  hardest  for  the 
national  party  there.  Thus  the  influence  of  Washington  and  its 
presiding  deities  is  everywhere  felt,  and  even  the  party  which  is 
in  a  minority  in  a  particular  State,  and  therefore  loses  its  share 
of  the  State  offices,  is  cheered  and  fed  by  morsels  of  patronage 
from  the  national  table.  The  national  parties  are  in  fact  all- 
pervasive,  and  leave  little  room  for  the  growth  of  any  other 
groupings  or  organizations.  A  purely  State  party,  indifferent  to 
national  issues,  would,  if  it  were  started  now,  have  no  support 
from  outside,  would  have  few  posts  to  bestov/,  because  the  State 
offices  are  neither  numerous  nor  well  paid,  could  have  no  pledge 
of  permanence  such  as  the  vast  mechanism  of  the  national  parties 
provides,  would  offer  little  prospect  of  aiding  its  leaders  to  win 


wealth  or  fame  in  the  wider  theatre  of  Congress. 

Accordingly  the  national  parties  have  complete  possession  of 
the  field.  In  every  State  from  Maine  to  Texas  all  State  elections 
for  the  governorship  and  other  offices  are  fought  on  their  lines ; 
all  State  legisatures  are  divided  into  members  belonging  to  one 
or  other  of  them.  Every  trial  of  strength  in  a  State  election  is 
assumed  to  presage  a  similar  result  in  a  national  election.  Every 
State  office  is  deemed  as  fitting  a  reward  for  services  to  the 
national  party  as  for  services  in  State  contests.  In  fact  the 
whole  machinery  is  worked  exactly  as  if  the  State  were  merely  a 
subdivision  of  the  Union  for  electoral  purposes.  Yet  nearly  all 
the  questions  which  come  before  State  legislatures  hjf.ve  nothing 
whatever  to  do  with  the  tenets  of  the  national  parties,  while 
votes  of  State  legislatures,  except  in  '-espect  of  the  choice  of 
senators,  can  neither  advarco  nor  retard  the  progress  of  any 
cause  which  lies  within  the  competence  of  Congress. 

How  has  this  system  affected  the  working  of  the  State  govern- 
ments, and  especially  of  their  legislatures  ? 

It  has  prevented  the  growth  within  a  State  of  State  parties 
addressing  themselves  to  the  questions  which  belong  to  its  legis- 
lature, and  really  affect  its  welfare. 

The  natural  source  of  a  party  is  a  common  belief,  a  common 
aim  and  purpose.  For  this  men  league  themselves  together,  and 
agree  to  act  in  concert.     A  State  party  ought  therefore  to  be 
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formed  out  of  persons  who  desire  the  State  to  do  something,  or 
not  to  do  it ;  to  pass  such  and  such  a  law,  to  grant  money  to 
such  and  such  an  object.  It  is,  however,  formed  with  reference 
to  no  such  aim  or  i)urj)ose,  but  to  matters  which  the  State  can- 
not influence.  Hence  a  singular  unreality  in  the  State  parties. 
In  the  legislatures  as  well  as  through  the  electoral  districts  they 
cohere  very  closely.  But  this  cohesion  is  of  no  service  or  sig- 
nificance for  nine-tenths  of  the  questions  that  come  before  the 
legislature  for  its  decision,  seeing  that  such  questions  are  not 
touched  by  the  platform  of  either  party.  Party  therefore,  does 
not  fulfil  its  legitimate  ends.  It  does  not  produce  the  co-opera- 
tion of  leaders  in  preparing,  of  followers  in  supporting,  a  measure 
or  line  of  policy.  It  does  not  secure  the  keen  criticism  by  either 
side  of  the  measures  or  policy  advocated  by  the  other.  It  is  an 
artificial  aggregation  of  persons  linked  together  for  purposes 
unconnected  with  the  work  they  have  to  do. 

This  state  of  things  may  seem  to  possess  the  advantage  of 
permitting  questions  to  be  considered  on  their  merits,  apart  from 
that  spirit  of  faction  which  in  England,  for  instance,  disposes  the 
men  on  one  side  to  reject  a  proposal  of  the  other  side  on  the 
score,  not  of  its  demerits,  but  of  the  quarter  it  proceeds  from. 
Such  an  advantage  would  certainly  exist  if  members  were  elected 
to  the  State  legislatures  irrespective  of  party,  if  the  practice  was 
to  look  out  for  good  men  who  would  manage  State  business 
prudently  and  pass  useful  laws.  This,  however,  is  not  the 
practice.  The  strength  of  the  national  parties  prevents  it. 
Every  member  is  elected  as  a  party  man ;  and  the  experiment  of 
legislatures  working  without  parties  has  as  little  chance  of  being 
tried  in  the  several  States  as  in  Congress  itself.  There  is  yet 
another  benefit  which  the  plan  seems  to  promise.  The  State 
legislatures  may  seem  a  narrow  sphere  for  an  enterprising  genius, 
and  their  work  uninteresting  to  a  superior  mind.  But  if  they 
lead  into  the  larger  field  of  national  politics,  if  distinction  in 
them  opens  the  door  to  a  fame  and  power  extending  over  the 
country,  able  men  will  seek  to  enter  and  to  shine  in  the  legislatures 
of  the  States.  This  is  the  same  argument  as  is  used  by  those 
who  defend  the  practice,  now  general  in  England,  of  fighting 
municipal  and  other  local  elections  on  party  lines.  Better  men, 
it  is  said,  are  glad  to  enter  the  town  councils  than  could  other- 
wise be  induced  to  do  so,  because  in  doing  so  they  serve  the 
party,  and  establish  a  claim  on  it,  they  commend  themselves 
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to  their  fellow-citizens  as  fit  candidates  for  Parliament.  Tho 
possible  loss  of  not  getting  a  good  set  of  town  councillors  irre- 
spective of  party  lines  is  thought  to  bo  more  than  compensated 
by  the  certain  gain  of  men  whoso  aml)ition  would  overlook  a 
town  council,  were  it  not  thus  made  a  stage  in  their  political 
career.  This  case  is  the  more  like  that  of  America  because  these 
English  municipal  bodies  have  rarely  anything  to  do  with  tho 
issues  which  divide  the  two  great  English  parties.  Men  are 
elected  to  them  as  Tories  or  Liberals  whose  Toryism  or  Liberalism 
is  utterly  indifferent  so  far  as  the  business  of  the  couinil  goes. 

Whether  or  no  this  reasoning  bo  sound  as  regards  i  ngland,  I 
doubt  if  the  American  legislatures  gain  in  etHciency  by  having 
only  party  men  in  them,  and  whether  the  elections  would  be  any 
worse  cared  for  if  party  was  a  secondary  idea  in  tho  voters' 
minds.  Already  these  elections  are  entirely  in  the  hands  of 
party  managers,  and  the  people  have  little  say  in  tho  matter. 
Experience  in  a  State  legislature  certainly  gives  a  politician  good 
chances  of  seeing  behind  the  scenes,  and  makes  him  familiar  with 
the  methods  employed  by  professionals.  But  it  atibrds  few 
opportunities  for  distinction  in  the  higher  walks  of  public  life, 
and  it  is  as  likely  to  lower  as  to  raise  his  aptitude  for  them. 
However,  a  good  many  men  find  their  way  into  Congress  through 
the  State  legislatures — though  it  is  no  longer  the  rule  that 
persons  chosen  Federal  senators  by  those  bodies  must  have 
served  in  them — and  perhaps  the  average  capacity  of  members  is 
kept  up  by  the  presence  of  persons  who  seek  to  use  tho  State 
legislature  as  a  stepping-stone  to  something  further.  The 
question  is  purely  speculative.  Party  has  dominated  and  will 
dominate  all  State  elections.  Under  existing  conditions  the 
thing  cannot  be  otherwise. 

It  is,  however,  obviously  impossible  to  treat  as  party  matters 
many  of  the  questions  that  come  before  the  legislatures.  Local 
and  personal  bills,  which,  it  will  be  remembered,  occupy  by  far 
the  larger  part  of  the  time  and  labours  of  these  bodies,  do  not  fall 
within  party  lines  at  all.  Tho  only  difference  the  party  system 
makes  to  them  is  that  a  party  leader  who  takes  up  such  a  bill  has 
exceptional  facilities  for  putting  it  through,  and  that  a  district 
which  returns  a  member  belonging  to  the  majority  has  some 
advantage  when  trying  to  secure  a  benefit  for  itself.  It  is  the 
same  with  appropriations  of  State  funds  to  any  local  purpose. 
Members  use  their  party  influence  and  party  affiliations ;  but  the 
VOL.  I  2  N 
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jidvociioy  of  such  sthenics  and  opposition  to  them  have  compara- 
tively little  to  do  with  party  divisions,  and  it  constantly  happens 
that  men  of  hoth  parties  aro  found  combinin^i;  to  ciU'ry  some 
])roject  by  which  they  or  their  constituents  will  gain.  Of  course 
the  less  reputable  a  member  is,  the  more  apt  will  he  be  to  enter 
into  "rings"  which  have  nothing  to  do  with  politics  in  their 
proper  sense,  the  more  ready  to  scheme  with  any  trickster,  to 
whichever  party  he  adheres.  Of  measures  belonging  to  Avliat 
may  be  called  genuine  legisliition,  i.e.  measures  for  improving  the 
general  law  and  administration  of  the  State,  some  are  so  remote 
from  any  party  issue,  and  so  uidikcly  to  enure  to  the  credit  of  cither 
party,  that  they  are  considered  on  their  merits.  A  bill,  for 
instance,  for  improving  the  State  lunatic  asylums,  or  forl)idding 
lotteries,  or  restricting  the  freedom  of  divorce,  would  have 
notliing  either  to  hope  or  to  fear  from  party  action.  It  would 
be  introduced  by  some  member  who  desired  reform  for  its  own 
sake,  and  would  be  passed  if  this  member,  having  convinced  the 
more  enlightened  among  his  colleagues  that  it  would  do  good,  or 
his  colleagues  generally  that  the  people  wished  it,  could  overcome 
the  difficulties  which  the  pressure  of  a  crowd  of  competing  bills 
is  sure  to  place  in  its  way.  Other  public  measures,  however, 
may  excite  popular  feeling,  may  be  demanded  by  one  class  or 
section  of  opinion  and  resisted  by  another.  Bills  dealing  with 
the  sale  of  intoxicants,  or  regulating  the  hours  of  labour,  or 
attacking  railway  companies,  or  prohibiting  the  sale  of  oleomar- 
garine as  butter,  are  matters  of  such  keen  interest  to  some  one 
section  of  the  population,  that  a  party  will  gain  support  from 
many  citizens  by  espousing  them,  and  may  possibly  estrange 
others.  Hence,  though  such  bills  have  rarely  any  connection 
with  the  tenets  of  either  party,  it  is  worth  the  while  of  a  party 
to  win  votes  by  throwing  its  weight  for  or  against  them,  accord- 
ing as  it  judges  that  there  is  more  to  gain  by  taking  the  one 
course  or  the  other.  In  the  case  of  oleomargarine,  for  instance, 
there  is  clearly  more  to  be  gained  by  supporting  than  by  opposing, 
because  the  farmers,  especially  in  the  agricultural  North-West, 
constitute  a  much  stronger  vote  than  any  persons  who  could 
suffer  by  restricting  the  sale  of  the  substance.  We  should 
accordingly  expect  to  find,  and  should  find,  both  parties  com- 
peting for  the  honour  of  passing  such  a  bill.  There  would  be  a 
race  between  a  number  of  members,  anxious  to  gain  credit 
for  themselves  and  their  friends.     Intoxicants  open  up  a  more 
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difficult  j)roblcm.  Strong  as  the  Prohibitionists  and  local  option 
iiien  are  in  all  the  northern  and  western,  as  well  as  in  some  of 
the  southern  States,  the  Germans,  not  to  speak  of  the  Irish  and 
the  liquor  dealers,  are  in  many  States  also  so  strong,  and  so  fond 
of  their  beer,  that  it  is  a  hazardous  thing  for  a  party  to  hoist  the 
anti-liquor  flag.  Accordingly  both  parties  are  apt  to  fence  with 
this  question.  S])eaking  broadly,  therefore,  these  questions  of 
general  State  legislation  are  not  party  questions,  though  liable  at 
any  moment  to  become  so,  if  one  or  other  party  takes  them  up. 

Is  there  then  no  such  thing  as  a  real  State  party,  agitating  or 
working  solely  within  State  limits,  and  inscribing  on  its  banner  a 
principle  or  project  which  State  legislation  can  advance  ? 

Such  a  party  does  sometimes  arise.  In  California,  for  instance, 
there  has  long  been  a  strong  feeling  against  the  Chinese,  and  a 
desire  to  exclude  them.  Both  Republicans  and  Democrats  were 
affected  by  the  feeling,  and  fell  in  with  it.  But  there  sprang  up 
ten  or  fifteen  years  ago  a  third  party,  which  claimed  to  be 
specially  "anti-Mongolian,"  while  also  attacking  capitalists  and 
railways ;  and  it  lasted  for  some  time,  confusing  the  politics  of 
the  State.  Questions  affecting  the  canals  of  the  State  became  at 
one  time  a  powerful  factor  in  the  parties  of  New  York.  In 
Virginia  the  question  of  repudiating  the  State  debt  gave  birth  a 
few  years  ago  to  a  party  which  called  itself  the  "  lieadjusters," 
and  by  the  help  of  negro  votes  carried  the  Stiite  at  several 
elections.  In  some  of  the  North -Western  States  the  farmers 
associated  themselves  in  societies  called  "  Granges,"  purporting  to 
be  formed  for  the  promotion  of  agriculture,  and  created  a  Granger 
party,  which  secured  drastic  legislation  against  the  railroad  com- 
panies and  other  so-called  monopolists.  And  in  most  States 
there  now  exists  an  active  Prohibitionist  party,  which  agitates  for 
the  strengthening  and  better  enforcement  of  laws  restricting  or 
forbidding  the  sale  of  intoxicants.  It  deems  itself  also  a  national 
party,  since  it  Las  an  organization  which  covers  a  great  part  of 
the  Union.  Bui  its  operations  are  far  more  active  in  the  States, 
because  the  liquor  traffic  belongs  to  State  legislation.^  Since, 
however,  it  can  rarely  secure  many  members  in  a  State  legislature, 
it  acts  chiefly  by  influencing  the  existing  parties,  and  frightening 
them  into  pretending  to  meet  its  wishes. 

All  these  groups  or  factions  were  or  are  associated  on  the 


*  Congress  has  of  course  power  to  impose,  and  has  imposed,  an  excise  upon 
liquor,  but  this  is  far  from  meeting  the  demands  of  the  temperance  party. 
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basis  of  some  doctririo  or  practical  proposal  which  they  put 
forward.  But  it  sometimes  also  ha[)pens  that,  without  any  such 
basis,  a  party  is  formed  in  a  State  inside  one  of  the  regular 
national  parties ;  or,  in  other  words,  that  the  national  party  in 
the  State  splits  up  into  two  factions,  probalily  more  embittered 
against  each  other  than  agair.-st  the  other  regular  party.  Such 
State  factions,  for  they  hardly  deserve  to  be  called  parties, 
generally  arise  from,  or  soon  become  coloured  by,  the  rivalries  of 
leaders,  each  of  whom  draws  a  certain  number  of  politicians 
with  him.  New  York  is  the  State  that  has  seen  most  of  them  ; 
and  in  it  they  have  tended  of  late  years  to  grow  more  distinctly 
personal.  The  Hunkers  and  Barnburners  who  divided  the 
Democratic  party  forty  years  ago,  and  subsequently  passed  into 
the  *'  Hards  "  and  the  "  Softs,"  began  in  genuine  differences  of 
opinion  about  canal  management  and  other  State  questions.^  The 
"  Stalwart "  and  "  Half-breed  "  sections  of  the  Republican  party 
in  the  same  State,  whose  bitter  feuds  amused  the  country  a  few 
years  ago,  were  mere  factions,  each  attached  to  a  leader,  or  group 
of  leaders,  but  without  distinctive  principles. 

It  will  be  seen  from  this  fact,  as  well  as  from  others  given  in 
the  preceding  chapter,  that  the  dignity  and  magnitude  of  State 
politics  have  declined.  They  have  become  more  pacific  in  methods, 
but  less  serious  and  more  personal  in  their  aims.  In  old  days 
the  State  had  real  political  struggles,  in  which  men  sometimes 
took  up  arms.  There  was  a  rebellion  in  Massachusetts  in  1786-87, 
which  it  needed  some  smart  fighting  to  put  down,  and  another  in 
Rhode  Island  in  1842,  due  to  the  discontent  of  the  masses  with 
the  then  existing  Constitution.  ^  The  battles  of  this  generation 
are  fought  at  the  polling-booths,  though  sometimes  won  in  the 
rooms  where  the  votes  are  counted  by  partisan  officials.     That 

^  The  names  of  these  factions,  the  changes  they  pass  through,  and  the  way  in 
which  they  immediately  get  involved  with  the  ambitions  and  antipathies  of 
particular  leaders,  recall  the  factions  in  the  Italian  cities  of  the  thirteenth 
and  fourteenth  centuries,  such  as  the  White  and  Black  Guelfs  of  Florence  in  the 
time  of  Dante. 

^  In  these  miniature  civil  wars  there  was  a  tendency  for  the  city  folk  to  be  on 
one  side  and  the  agriculturists  on  the  other,  a  phenomenon  which  was  observed 
long  ago  in  Greece,  where  the  aristocratic  party  lived  in  the  city  and  the  poor  in 
the  fields.  In  the  sixth  century  B.C.  the  oligarchic  poet  Theognis  mourned  over 
the  degradation  of  political  life  which  had  followed  the  intrusion  Oi  the  country 
churls.  The  hostility  of  the  urban  and  rural  population  sometimes  recurs  in 
Switzerland.  The  country  people  of  the  canton  of  Basil  fought  a  bloody  battle 
some  years  ago  with  the  people  of  the  city,  and  the  little  commonwealth  had  to 
be  subdivided  into  two,  Basil  City  and  Basil  Country. 
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hca<ls  are  counted  instead  of  beinj^  l)roken  is  no  doubt  an  im- 
provement. But  these  struggles  do  not  always  stir  the  blood  of 
the  people  as  those  of  the  old  time  did,  they  seem  to  evoke  less 
patriotic  interest  in  the  State,  less  pu))lic  spirit  for  securing  her 
good  government. 

This  change  does  not  necessarily  indicate  a  feebler  sense  of 
political  duty.  It  is  due  to  that  shrivelling  up  of  the  State  to 
which  I  referred  in  last  chapter.  A  century  ago  the  State  was  a 
commonwealth  comparable  to  an  Italian  repu])lic  like  Bologna  or 
Siena,  or  one  of  the  German  free  imperial  cities  of  the  middle 
age?,  to  Liibeck,  for  instance,  or  to  Niirnberg,  which,  though  it 
formed  part  of  the  Empire,  had  a  genuine  and  vigorous  political 
life  of  its  own,  in  which  the  faiths,  hopes,  passions  of  the  citizens 
were  involved.  Nowadays  the  facilities  of  communication,  the 
movements  of  trade,  the  unprecedented  diffusion  of  literature, 
and,  perhaps  not  least,  the  dominance  of  the  great  national 
parties,  whose  full  tide  swells  all  the  creeks  and  inlets  of  a  State 
no  less  than  the  mid  channel  of  national  politics  at  Washington, 
have  drawn  the  minds  of  the  masses  as  well  as  of  the  more  en- 
lightened citizens  away  from  the  State  legislatures,  whose  func- 
tions have  come  to  seem  trivial  and  their  strifes  petty. 

In  saying  this  I  do  not  mean  to  withdraw  or  modify  what  was 
said,  in  an  earlier  chapter,  of  the  greatness  of  an  American  State, 
and  the  attachment  of  its  inhabitants  to  it.  ^hose  propositions 
are,  I  believe,  true  of  a  State  as  compared  to  any  local  division 
of  any  European  country,  the  cantons  of  Switzerland  excepted. 
I  am  here  speaking  of  a  State  as  compared  with  the  nation,  and 
of  men's  feelings  towards  their  State  to-day  as  compared  with  the 
feelings  of  a  century  ago.  I  am,  moreover,  speaking  not  so  much 
of  sentimental  loyalty  to  the  State,  considered  as  a  whole,  for  this 
is  still  strong,  but  of  the  practical  interest  taken  in  its  govern- 
ment. Even  in  Great  Britain  many  a  man  is  proud  of  his  city, 
of  Edinburgh  say,  or  of  Manchester,  who  takes  only  the  slenderest 
interest  in  the  management  of  its  current  business. 

There  is  indeed  some  resemblance  between  the  attitude  of  the 
inhabitants  of  a  great  English  town  towards  their  municipal 
government  and  that  of  the  people  of  a  State  to  their  State 
government.  The  proceedings  of  English  town  councils  are  little 
followed  or  regarded  either  by  the  wealthier  or  the  poorer  resi- 
dents. The  humble  voter  does  not  know  or  care  who  is  mayor. 
The  head  of  a  great  mercantile  house  never  thinks  of  offering 


II 


IM 


HPffppnviinff 


550 


THE  STATE  GOVERNMENTS 


PART  II 


■f  t  ^ 


i  1 


himself  for  such  a  post.  In  London  the  I\Ietropolitan  Board  of 
Wciks  raised  and  spent  a  vast  revenue ;  but  its  discussions  were 
commented  on  in  the  newspapers  only  four  or  five  times  a  year, 
and  very  few  persons  of  good  social  standing  were  to  be  found 
among  its  members.  Allowing  for  thn  contrast  between  the 
English  bodies,  with  their  strictly  limited  powers,  and  the  im- 
mense competence  of  an  American  State  legislature,  this  English 
phenomenon  is  sufficiently  like  those  of  America  to  be  worth 
taking  as  an  illustration. 

We  may  accordingly  say  that  the  average  American  voter, 
belonging  to  the  labouring  or  farming  or  shopkeeping  class, 
troubles  himself  little  about  the  conduct  of  State  business.  He 
votes  the  party  ticket  at  elections  as  a  good  party  man,  and  is 
pleased  when  his  party  wins.  When  a  question  comes  up  which 
interests  him,  like  that  of  canal  management,  or  the  regulation  of 
railway  rates,  or  a  limitation  of  the  hours  of  labour,  he  is  eager 
to  use  his  vote,  and  watches  what  passes  in  the  legislature.  He 
is  sometimes  excited  over  a  contest  for  the  governorship,  and  if 
the  candidate  of  the  other  party  is  a  stronger  and  more  honest 
man,  may  possibly  desert  his  party  on  that  one  issue.  But  in 
ordinary  times  he  does  not  follow  the  proceedings  of  the  legisla- 
ture, as  indeed  how  could  he  ?  seeing  that  they  are  most  scantily 
reported.  The  politics  which  he  reads  by  preference  are  national 
politics ;  and  especially  whatever  touches  the  next  presidential 
election.  In  State  contests  that  which  chiefly  fixes  his  attention 
is  the  influence  of  a  State  victory  on  an  approaching  national 
contest. 

The  more  educated  and  thoughtful  citizen,  especially  in  great 
States,  like  New  York  and  Pennsylvania,  is  apt  to  be  disgusted 
by  the  sordidness  of  many  State  politicians  and  the  pettiness  of 
most.  He  regards  Albany  and  Harrisburg  much  as  he  regards  a 
wasps'  nest  in  one  of  the  trees  of  his  suburban  garden.  The 
insects  eat  his  IvvM-,  and  may  sting  his  children  ;  but  it  is  too 
much  trouble  to  set  up  a  ladder  and  try  to  reach  them.  Some 
public-spirited  young  men  have,  however,  thrown  themselves  intf; 
the  muddy  whirlpool  of  the  New  York  legislature,  chiefly  for  the 
sake  of  carrying  Acts  for  the  better  government  of  cities.  If 
their  tenacity  proves  equal  to  their  courage,  they  will  gain  in 
time  the  active  support  of  those  who  have  hitherto  stood  aloof, 
regarding  State  politics  as  a  squabble  over  offices  and  jobs.  But 
the  prevalence  of  the  rule  that  a  man  can  be  elected  only  in  the 
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district  where  he  lives,  renders  it  difficult  to  create  a  i-eforining 
j)arty  in  a  legislature,  so  the  men  who,  instead  of  shrugging  their 
shoulders  put  them  to  the  wheel,  generally  prefer  to  carry  their 
energies  into  the  field  of  national  politics,  thinking  that  larger 
and  swifter  results  are  to  be  obtained  there,  because  victories 
achieved  in  and  through  the  National  government  have  an  imme- 
diate moral  influence  upon  many  States  at  once,  whereas  reforms 
in  New  York  make  no  great  difference  to  Pei..isylvania  or  Ohio. 
A  European  observer,  sympathetic  with  the  aims  of  the 
reformers,  is  inclined  to  think  that  the  battle  for  honest  govern- 
ment ought  to  be  fought  everywhere,  in  Sttite  legislatures  and 
city  councils  as  well  as  in  the  national  elections  and  in  the  press, 
and  is  at  first  surprised  that  so  much  efTort  should  be  needed  to 
secure  what  all  good  citizens,  to  whichever  party  they  belong, 
might  be  expected  to  work  for.  But  he  would  be  indeed  a  self- 
confident  European  who  should  fancy  he  had  discovered  anything 
which  had  not  already  occurred  to  his  shrewd  American  friends  ; 
and  the  longer  such  an  observer  studies  the  problem,  the  better 
does  he  learn  to  appreciate  the  difficulties  which  the  system  of 
party  organization,  which  I  must  presently  proceed  to  describe, 
throws  in  the  way  of  all  reforming  efforts. 
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Of  the  3,501,404  square  miles  which  constitute  the  area  of  the 
United  States,  2,040,780  are  included  within  the  bounds  of  the 
thirty-eight  States  whose  government  has  been  described  in  the 
last  precediiig  chapters.  The  1,460,624  square  miles  which 
remain  fall  into  the  three  following  divisions  : — 

Eight  organized  Territories,  viz.  Dakota,  Wyoming,  Montana,  Idaho, 
Washington,  Utah,  Arizona,  New  Mexico  859,325  sq.  miles. 
Two  unorganized  Territories,  viz. 

Alaska     .  .  .  .  531,409       do. 

Indian  territory  W.  of  Arkansas   .  .     69,830       do. 

The  Federal  district  of  Columbia       .  .  70       do. 

Of  these  the  three  latter  may  be  dismissed  in  a  word  or  two. 
The  District  of  Columbia  is  a  piece  of  land  set  apart  to  contain 
the  city  of  Washington,  which  is  the  seat  of  the  Federal  govern- 
ment. It  is  governed  by  three  commissioners  appointed  by  the 
President,  and  has  no  local  legislature  nor  municipal  government, 
the  only  legislative  authority  being  Congress. 

Alaska  (population  in  1880,  30,178,  of  whom  392  were  whites) 
and  the  Indian  territory  are  also  under  the  direct  authority  of 
officers  appointed  by  the  President  and  of  laws  passed  by  Con- 
gress. Both  are  chiefly  inhabited  by  Indian  tribes,  some  of  which, 
however,  in  the  Indian  Territory,  and  particularly  the  Cherokees, 
have  made  considerable  progress  in  civilization.^     Neither  region 

^  There  are  five  o'vilized  tribes  in  this  territory,  Cherokees,  Choctaws,  Chicka- 
saws,  Creeks,  and  Sf  uiuoles.  "  Each  tribe  manages  its  own  affairs  nnder  a  con- 
stitution modelled  I'pon  that  of  the  United  States.  Each  has  a  common  school 
system,  including  schools  for  advanced  instruction,  all  supported  by  the  Indians 
themselves.  The  agent  of  the  National  Lidian  Defence  Association  says  that  there 
is  not  in  the  Cherokee  Nation  a  single  Indian  of  either  sex  over  fifteen  years  of 
age  who  cannot  read  or  wi-ite." — Report  of  tlie  U.S.  Commissioner  of  Education, 
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is  likely  for  a  long  time  to  come  to  receive  regular  political 
institutions. 

The  eight  organized  Territories  form  a  broad  belt  of  country 
extending  from  Canada  on  the  north  to  Mexico  on  the  south,  and 
separating  the  States  of  the  Mississippi  valley  from  those  of  the 
Pacific  slope.  They  require  a  somewhat  fuller  description, 
because  they  present  an  interesting  form  of  autonomy  or  local 
self-government,  differing  from  that  which  exists  in  the  several 
States,  and  in  some  points  more  akin  to  that  of  the  self-govern- 
ing colonies  of  Great  Britain.  This  form  has  in  each  Territory 
been  created  by  Federal  statutes,  beginning  with  the  great 
Ordinance  for  the  Government  of  the  Territory  of  the  United 
States  north-west  of  the  River  Ohio,  passed  by  the  Congress  of 
the  Confederation  in  1787.  Since  that  year  many  Territories 
have  been  organized  under  different  statutes  and  on  dift'erent 
plans  out  of  the  western  dominions  of  the  United  States,  under 
the  general  power  conferred  upon  Congress  by  the  Federal  Con- 
stitution (Art.  iv.  §  3).  Most  of  these  Territories  have  now 
become  States,  but  there  remain  the  eight  already  mentioned. 
At  first  local  legislative  power  was  vested  in  the  Governor  and 
the  judges ;  it  is  now  exercised  by  an  elective  legislature.  The 
present  organization!  of  these  eight  is  in  most  respects  identical ; 
and  in  describing  it  I  shall  for  the  sake  of  brevity  ignore  minor 
differences. 

The  fundamental  law  of  every  Territory,  as  of  every  State,  is 
the  Federal  Constitution ;  but  whereas  every  State  has  also  its 
own  popularly  enacted  State  Constitution,  the  Territories  are  not 
regulated  by  any  similar  instruments,  which  for  them  are  replaced 
by  the  Federal  statutes  passed  by  Congress  establishing  their 
government  and  prescribing  its  form.  However,  some  Territories 
have  created  a  sort  of  rudimentary  constitution  for  themselves  by 
enacting  a  Bill  of  Rights.^ 

In  every  Territory,  as  in  every  State,  the  executive  legislative 
and  judicial  departments  are  kept  distinct.  The  Executive  con- 
sists of  a  governor,  appointed  for  four  years  by  the  President  of 
the  United  States,  with  the  consent  of  the  Senate,  and  removable 

1886.  The  total  population  of  the  Indian  Territory  is  estimated  at  from  60,000 
to  75,000  ;  the  total  number  of  tribal  Indians  in  the  United  States  (excluding 
Alaska)  at  250,000,  besides  66,407  non-tribal  (census  of  1880). 

^  Arizona  in  providing  that  her  Bill  of  Rights  shall  be  changeable  only  by  the 
rote  of  a  majority  of  all  the  members  elected  to  the  Territorial  legislature  gives  it 
a  species  of  rigidity. 
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by  the  President,  together  with  a  secretary,  treasurer,  auditor, 
and  usually  also  a  superintendent  of  public  instruction,  and  a 
librarian.  The  governor  commands  the  militia,  and  has  a  veto 
upon  the  acts  of  the  legislature,  which,  however,  may  (except  in 
Utah  and  Arizona)  be  overridden  by  a  two-thirds  majority  in 
each  house.  He  is  responsible  to  the  Federal  government,  and 
reports  yearly  to  the  President  on  the  condition  of  the  Territory, 
often  making  his  report  a  sort  of  prospectus  in  which  the  advan- 
tages which  his  dominions  offer  to  intending  immigrants  are  fondly 
set  forth.  He  also  sends  a  message  to  the  legislature  at  the 
beginning  of  each  session.  Important  as  the  post  of  Governor  is, 
it  is  often  bestowed  as  a  mere  piece  of  party  patronage,  with  no 
great  regard  to  the  fitness  of  the  appointee. 

The  Legislature  is  composed  of  two  Houses,  a  Council,  con- 
sisting of  twelve  persons  (in  Dakota  of  twenty-four),  and  a  House 
of  Representatives  of  twenty-four  persons  (in  Dakota  of  forty- 
eight),  elected  by  districts.  Each  is  elected  by  the  voters  of  the 
Territory  for  two  years,  and  sits  only  once  in  that  period.  The 
session  is  limited  (by  Federal  statutes)  to  sixty  days,  and  the 
salary  of  a  member  is  $4  per  day.  The  Houses  work  much  like 
those  in  the  States,  doing  the  bulk  of  their  business  by  standing 
committees,  and  frequently  suspending  their  rules  to  run  mea- 
sures through  with  little  or  no  debate.  The  electoral  franchise 
is  left  to  be  fixed  by  Territorial  statute,  but  Federal  statutes 
prescribe  that  every  member  shall  be  resident  in  the  district  he 
represents.  The  sphere  of  legislation  allowed  to  the  legislature 
is  wide,  indeed  practically  as  wide  as  that  enjoyed  by  the  legis- 
lature of  a  State,  but  subject  to  certain  Federal  restrictions.^ 
It  is  subject  also  to  the  still  more  important  right  of  Congress 
to  annul  or  modify  by  its  own  statutes  any  Territorial  act.  In 
some  Territories  every  act  must  be  submitted  to  Congress  for  its 
approval,  and,   if  disapproved,   is  of  no  effect;  in  others  sub- 

^  Revised  Statutes  of  U.S.  of  1878,  §  18;.!.— "The  legislative  power  of  every 
Territory  shall  extend  to  all  rightful  subjects  of  legislation  not  inconsistent  with 
the  Constitution  and  laws  of  the  United  States.  But  no  law  shall  be  passed 
interfering  with  the  primary  disposal  of  the  soil  ;  no  tax  shall  be  imposed  on  the 
property  of  tlie  United  States,  nor  shall  the  lands  or  other  property  of  non- 
residents be  taxed  higher  than  the  lands  or  other  property  of  residents." 

§  1889. — "The  legislative  assemblies  of  the  several  Territories  shall  not  grant 
private  charters  or  especial  privileges,  but  they  may,  by  general  incorporation 
acts,  permit  persons  to  associate  themselves  together"  for  various  industrial  and 
benevolent  purposes  specified.     Other  restrictions  have  been  imposed  by  subse 
quent  statutes.    See  especially  Acts  of  18S6,  chap.  818,  §  5. 
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mission  is  not  required.  But  in  all  Congress  may  exercise  without 
stint  its  power  to  override  the  statutes  passed  by  a  Territorial 
legislature,  as  the  British  Parliament  may  override  those  of  a 
self-governing  colony.  This  power  is  not  largely  or  often  exer- 
cised. The  most  remarkable  instance  has  been  furnished  by 
Utah,  where  congressional  legislation  has  had  a  hard  fight  in 
breaking  down  polygamy,  finding  it  necessary  even  to  impose  a 
test  oath  upon  voters. 

The  Judiciary  consists  of  three  or  more  judges  of  a  Supreme 
Court,  appointed  for  four  years  by  the  President,  with  the  con- 
sent of  the  Senate  (salary  $3000),  together  with  a  U.S.  district 
attorney  and  a  U.S.  marshal.  The  law  they  administer  is  partly 
Federal,  all  Federal  statutes  being  construed  to  take  effect,  where 
properly  applicable,  in  the  Territories,  partly  local  created  in 
each  Territory  by  its  own  statutes;  and  appeals,  where  the  sum 
in  dispute  is  above  a  certain  value,  go  to  the  Supreme  Federal 
Court.  Although  these  courts  are  created  by  Congress  in  pur- 
suance of  its  general  sovereignty — they  do  not  fall  within  the 
provisions  of  the  Constitution  for  a  Federal  judiciary — the  Terri- 
torial legislature  is  allowed  to  regulate  their  practice  and  pro- 
cedure. The  expenses  of  Territorial  governments  are  borne  by 
the  Federal  treasury. 

The  Territories  send  neither  senators  nor  representatives  to 
Congress,  nor  do  they  take  part  in  presidential  elections.  The 
House  of  Representatives,  under  a  statute,  admits  a  delegate 
from  each  of  them  to  sit  and  speak,  but  of  course  not  to  vote, 
because  the  right  of  voting  in  Congress  depends  on  the  Federal 
Constitution.  The  position  of  a  citizen  in  a  Territory  is  there- 
fore a  peculiar  one.  What  may  be  called  his  private  or  passive 
citizenship  is  complete :  he  has  all  the  immunities  and  benefits 
which  any  other  American  citizen  enjoys.  But  the  public  or 
active  side  is  wanting,  so  far  as  the  National  government  is  con- 
cerned, although  complete  for  local  purposes.  He  is  in  the 
position  of  an  Australian  subject  of  the  British  Crown,  who  has 
full  British  citizenship  as  respects  private  civil  rights,  and  a 
share  in  the  government  of  his  own  colony,  but  does  not  partici- 
pate in  the  government  of  the  British  empire  at  large.  ^  It  may 
seem  inconsistent  with  principle  that  citizens  should  be  taxed  by 

*  The  Romans  drew  a  somewhat  similar  distinction  between  the  private  rights 
of  citizenship  and  the  public  rights,  which  included  the  sulfrage  and  eligibility 
to  office. 
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a  government  in  whose  legislature  they  are  not  represented ;  but 
the  practical  objections  to  giving  the  full  rights  of  States  to 
these  comparatively  rude  communities  outweigh  any  such  theo- 
retical difficulties.  It  must  moreover  be  remembered  that  a 
Territory,  which  may  be  called  an  inchoate  or  rudimentary  State, 
looks  forward  to  become  a  complete  State.  When  its  popula- 
tion becomes  equal  to  that  of  an  average  congressional  district, 
its  claim  to  be  admitted  as  a  State  is  strong,  and  in  the  absence 
of  specific  objections  will  be  granted.  Congress,  however,  has 
absolute  discretion  in  the  matter,  and  often  uses  its  discretion 
under  party  political  motives.  Nevada  was  admitted  to  be  a 
State  when  its  population  was  only  about  20,000.  It  subse- 
quently rose  to  62,000;  but  has  now  declined  to  about  40,000. 
Utah  and  New  Mexico,  the  former  with  143,963,  the  latter  with 
119,565  inhabitants,  at  the  last  census  (1880),  have  been  refused 
admission,  the  population  of  the  latter  being  largely  of  Mexican 
blood,  while  the  former  is  deemed,  on  account  of  the  strength 
and  peculiar  institutions  of  the  Mormon  Church,  not  fit  for  that 
emancipation  from  the  tutelage  of  Congress  which  its  erection 
into  a  State  would  confer.  When  Congress  resolves  to  turn  a 
Territory  into  a  State,  it  usually  passes  an  enabling  act,  under 
which  the  inhabitants  elect  a  Constitutional  Convention,  which 
frames  a  draft  constitution ;  and  when  this  has  been  submitted 
to  and  accepted  by  the  voters  of  the  Territory,  the  act  of  Con- 
gress takes  effect :  the  Territory  is  transformed  into  a  State,  and 
proceeds  to  send  its  senators  and  representatives  to  Congress  in 
the  usual  way.  The  enabling  act  may  prescribe  conditions  to  be 
fulfilled  by  the  State  constitution,  but  cannot  legally  narrow  the 
right  which  the  citizens  of  the  newly-formed  State  will  enjoy  of 
subsequently  modifying  that  instrument  in  any  way  not  incon- 
sistent with  the  provisions  of  the  Federal  Constitution. 

The  arrangements  above  described  seem  to  work  well.  Self- 
government  ib  practically  enjoyed  by  the  Territories,  despite  the 
supreme  authority  of  Congi'ess,  just  as  it  is  enjoyed  by  Canada 
and  the  Australian  colonies  of  Great  Britain  despite  the  legal 
right  of  the  British  Parliament  to  legislate  for  every  part  of  the 
Queen's  dominions.  The  want  of  a  voice  in  Congress  and  presi- 
dential elections,  and  the  fact  that  the  governor  is  set  over  them 
by  an  external  power,  are  not  felt  to  be  practical  grievances, 
partly  of  course  because  these  young  communities  are  too  small 
and  too  much  absorbed  in  the  work  of  developing  the  country  to 


CHAP.  XLVII 


THE  TERRITORIES 


557 


m 


Self- 

te  the 

!anada 

legal 

the 

presi- 

them 

Mices, 

small 

try  to 


be  keenly  interested  in  national  politics.  Their  local  political 
life  much  resembles  that  of  the  newer  Western  States.  Both 
Democrats  and  Republicans  have  their  regu.ar  party  organiza- 
tions, but  the  business  of  a  Territorial  legislature  gives  little 
opportunity  for  any  real  political  controversies,  though  abundant 
opportunities  for  local  jobbing. 

Before  we  pass  away  from  the  Territories,  it  may  be  proper  to 
say  a  few  words  regarding  the  character  and  probable  future  of 
some  among  them,  because  they  are  the  raw  material  out  of  which 
several  new  States  will  presently  be  shaped  ;  and  a  contemplation 
of  their  future  suggests  some  interesting  problems. 

The  largest,  the  most  populous,  and  in  every  way  the  most 
advanced  is  Dakota,  which  lies  west  of  Minnesota,  aijd  south  of 
the  Canadian  province  of  Manitoba.  Its  area  is  147,700  square 
miles,  greater  than  that  of  Prussia,  and  much  greater  than  that 
of  the  United  Kingdom  (120,500  square  miles).  Its  eastern 
and  southern  parts  are  becoming  rapidly  filled  by  an  intelligent 
farming  population,  largely  Scandinavian  in  blood.  The  southern 
half  has  recently  applied  to  be  organized  and  admitted  as  a 
State,  and  is  likely  soon  to  have  its  wishes  gratified.^  Possessing 
a  vast  area  of  undulating  prairie  land,  well  fitted  for  wheat  crops, 
and  at  least  the  eastern  part  of  which  receives  enough  rain  to 
make  tillage  easy  without  irrigation,  Dakota  is  evidently  destined 
to  be  one  of  the  wealthiest  and  most  powerful  commonwealths  in 
the  Union.  Out  of  it  may  be  cai-ved  three  States,  each  equal  to 
Illinois  or  New  York. 

Very  different  is  the  character  of  the  three  Territories  of 
Montana,  Wyoming,  and  Idaho,  which  lie  farther  to  the  A\est, 
and  are  traversed  by  a  number  of  lofty  ranges  belonging  to  the 
Eopky  Mountain  system.  A  comparatively  small  part  of  these 
regions  is  suited  for  agriculture,  not  merely  because  the  surface 
is  mountainous,  but  owing  to  the  dryness  of  the  climate.  There 
is,  however,  plenty  of  pasture  land ;  there  are  rich  mineral 
deposits,  especially  in  Montana  and  Idaho,  there  are  in  some 
places  extensive  forests,  though  of  trees  inferior  in  size  to  those 
of  the  Pacific  coast.  The  population  of  these  Territories  is  there- 
fore certain  to  increase  rapidly,  especially  when  the  fertile  lands 

^  A  poll  takeu  in  1887  showed,  however,  only  a  small  majority  of  the  inhabit- 
ants for  the  sundering  of  Dakota  with  a  view  to  the  admission  of  the  southern 
half  as  a  State,  so  that  it  is  possible  .  hat  the  Territory  may  not  be  divided  but 
admitted  as  a  whole.  The  southern  half  has  already  a  population  of  nearly  half  a 
million. 
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of  Dakota  have  been  filled  up.'  But  that  population  is  likely  to 
remain  less  dense,  and  less  stable  in  its  character,  than  the 
Dakotan.  It  may  therefore  be  doubted  whether  even  Montana, 
which  has  the  largest  area  and  much  the  largest  quantity  of 
good  land,  will  be  fit  to  become  a  State  for  many  years  to 
come. 

Washington  Territory,  situated  on  the  shores  of  the  Pacific 
between  Oregon  and  British  Columbia,  is  in  these  respects  more 
fortunate.  That  part  of  it  which  lies  west  of  the  Cascade  Range 
has  a  moist  and  equable  climate,  much  resembling  the  climate  of 
western  England,  though  somewhat  less  variable.  Many  of  the 
familiar  genera  and  even  species  of  British  plants  reappear  on  its 
hillsides.  The  forests  are  by  far  the  finest  which  the  United 
States  possess,  and  will,  though  they  are  being  sadly  squandered, 
remain  a  source  of  wealth  for  a  century  or  more  to  come.  I  have 
travelled  through  many  miles  of  woodland  where  nearly  every 
tree  was  over  250  feet  high.  The  eastern  half  of  the  Territory, 
lying  on  the  inland  side  of  the  mountains,  is  very  much  drier, 
and  with  greater  extremes  of  heat  and  cold ;  but  it  is  in  parts 
extremely  fertile.  To  all  appearances  Washington,  which  had  in 
1880  a  population  of  75,000,  having  more  than  trebled  since 
1870,  will  by  the  end  of  this  century  have  at  least  800,000,  and 
long  before  then  have  been  admitted  as  a  State. 

Utah  was,  before  the  arrival  of  the  Mormons  in  1848,  a 
desert,  and  indeed  an  arid  desert,  whose  lower  grounds  were 
covered  with  that  growth  of  alkaline  plants  which  the  Ameri- 
cans call  sage-brush.2  The  patient  labour  of  the  Saints,  directed, 
at  least  during  the  pontificate  of  Brigham  Young,  by  an  able  and 
vigilant  autocracy,  has  transformed  the  tracts  lying  along  the 
banks  of  streams  into  fertile  grain,  vegetable,  and  fruit  farms. 
The  water  which  descends  from  the  mountains  is  turned  over  the 
level  ground ;  the  alkaline  substances  are  soon  washed  out  of  the 
soil,  and  nothing  more  than  irrigation  is  needed  to  produce 
excellent  crops.  After  this  process  had  advanced  some  way  the 
discovery  of  rich  silver  mines  drew  in  a  swarm  of  Gentile 
colonists,  and  the  non-Mormon  population  of  some  districts  is 
now  considerable.     As  Utah  had  in  1880,  144,000  inhabitants, 

*  In  1880  these  tbree  Territories  had  only  about  92,000  people  between  them. 

*  The  so-called  sage-brush  plants  are  not  species  of  what  in  England  is  called 
sage  (Salvia)  but  mostly  belong  to  the  order  Compositae,  which  is  unusually  strong 
in  America.  Something  like  a  third  of  the  total  phaenogamous  genera  of  the 
United  States  have  been  estimated  to  belong  to  it. 
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it  would  long  ago  have  been  admitted  as  a  State  but  for  the 
desire  of  Congress  to  retain  comj)lete  legisktivo  control,  and 
thereby  to  stamp  out  polygamy.  This  object  seems  at  last  not 
unlikely  to  be  attained,  and  although  much  of  the  Territory  is 
likely  to  remain  barren  and  uninhabited,  enough  is  fit  for  tillage 
and  for  dairy-farming  to  give  it  a  prospect  of  supporting  a  large 
settled  population. 

New  Mexico,  with  an  area  larger  than  the  United  Kingdom 
(population  in  1880,  120,000),  is  still  largely  peopled  by  Indo- 
Spanish  Mexicans,^  who  speak  Spanish,  and  are  obviously  ill 
fitted  for  the  self-government  which  organization  as  a  State 
implies.  Water  is  too  scarce  and  the  soil  too  hilly  to  make 
agriculture  generally  available.  The  same  remark  applies  to 
Arizona,  the  sides  of  whose  splendid  mountain  groups  are  barren, 
and  most  of  whose  plains  support  only  a  scanty  vegetation.  Both 
Territories  are  rich  in  minerals,  but  a  mining  population  is  not 
only  apt  to  be  disorderly,  but  is  fluctuating,  moving  from  camp 
to  camp  as  richer  deposits  are  discovered  or  old  veins  worked  out. 
It  seems  doubtful,  therefore,  whether  any  one  of  the  five  mining 
and  ranching  Territories  (Montana,  Idaho,  Wyoming,  New  Mexico, 
Arizona)  is  likely  to  be  formed  into  a  State  at  any  presently 
assignable  date.  The  time  must  come  when  the  increase  of 
population  in  the  region  immediately  to  the  east  of  the  Kocky 
Mountains  will  turn  a  fuller  stream  of  immigration  into  these 
less  promising  regions,  and  bring  under  irrigation  culture  large 
tracts  which  are  now  not  worth  working.  No  one  can  yet  say 
when  that  time  will  arrive.  Till  it  arrives  it  will  be  for  the 
benefit  of  these  Territories  themselves  that  they  should  remain 
content  with  that  limited  and  qualified  form  of  self-government 
which  they  now  enjoy,  and  under  which  they  can  practically 
legislate  for  their  own  peculiar  conditions  with  sufficient  freedom. 

Europeans  may,  however,  ask  why  the  theory  of  American 
democracy,  which  deems  all  citizens  entitled  to  a  voice  in  the 
National  government,  should  not  at  least  so  far  prevail  as  to  give 
the  inhabitants  of  the  Territories  the  right  of  suffrage  in  con- 
gi'essional  and  presidential  elections.  "  Does  not,"  he  may  say, 
'*  the  fact  that  each  sends  a  delegate,  though  a  voteless  delegate, 
to   the  House   of    Representatives   and   two   delegates   to   the 
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*  There  are  also  about  10,000  Indians,  some  of  them  settled  and  comparatively 
civilized.  It  is  here  that  the  so-called  "pueblos"  are  found,  so  interesting  to 
the  ethnologist. 
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National  Nominating  Conventions  (to  be  hereafter  described) 
imply  that  the  unenfranchised  position  of  the  residents  in  a 
Territory  is  felt  to  be  indefensible  in  'theory  ? " 

This  is  true.  If  it  were  possible  under  the  Federal  Constitu- 
tion to  admit  Territorial  residents  to  active  Federal  citizenship — 
that  is  to  say,  to  Federal  suffrage — admitted  they  would  be. 
But  the  Union  is  a  union  of  States.  It  knows  no  representatives 
in  Congress,  no  electors  for  the  Presidency,  except  those  chosen 
in  States  by  State  voters.  The  only  means  of  granting  Federal 
suffrage  to  citizens  in  a  Territor;,  would  be  to  turn  the  Territory 
into  a  State.  This  would  confer  a  power  of  self-government, 
guaranteed  by  the  Federal  Constitution,  for  which  the  Teriitory 
might  be  still  unfit.  But  it  would  do  still  more.  It  would 
entitle  this  possibly  small  and  rude  community  to  send  two 
senators  to  the  Federal  Senate  who  would  there  have  as  much 
weight  as  the  two  senators  from  New  York  with  its  six  millions 
of  people.  This  is  a  result  from  which  Congress  may  fairly  recoil. 
And  a  practical  illustration  of  the  evils  to  be  feared  has  been 
afforded  by  the  case  of  Nevada,  a  State  whose  inhabitants  number 
only  about  40,000,  and  which  is  really  a  group  of  burnt-out 
mining  camps.  Its  population  is  obviously  unworthy  of  the  privi- 
lege of  sending  two  men  to  the  Senate,  and  has  in  fact  allowed 
itself  to  sink,  for  political  purposes,  into  a  sort  of  rotten  borough 
which  can  be  conti  oiled  or  purchased  by  the  leaders  of  a  Silver 
Ring.  It  would  evidently  have  been  better  to  allow  Nevada  to 
remain  in  the  condition  of  a  Territory  till  a  large  settled  and 
orderly  community  had  occupied  her  surface,  which  is  at  present 
a  parched  and  dismal  desert,  in  which  the  streams  descending 
from  the  eastern  slope  of  the  Sierra  Nevada  soon  lose  themselves 
in  lakes  or  marshes.  On  a  review  of  the  whole  matter  it  may 
safely  be  said  that  thie  American  scheme  of  Territorial  government, 
though  it  suflers  fiom  the  occasional  incompetence  of  the  Gover- 
nor, and  is  inconsistent  with  democratic  theory,  has  in  practice 
worked  well,  and  gives  little  ground  for  discontent  even  to  the 
inhabitants  of  the  Territories  themselves. 
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This  is  the  place  for  an  account  of  local  government  in  the  United 
States,  because  it  is  a  matter  regulated  not  by  Fodcrid  law  but  by 
the  several  States  and  Territories,  each  of  which  establishes  such 
local  authorities,  rural  and  urban,  as  the  people  of  the  State  or 
Territory  desire,  and  invests  them  with  the  re(juisitc  powers.  But 
this  very  fact  indicates  the  immensity  of  the  subject.  Each  State 
has  its  own  system  of  local  areas  and  authorities,  created  and 
worked  under  its  own  laws ;  and  though  these  systems  agiee  in 
many  ])oints,  they  diflcr  in  so  many  others,  that  a  whole  volume 
would  be  needed  to  give  even  a  raimmary  view  of  their  peculiarities. 
All  I  can  here  attempt  is  to  distinguish  the  leading  types  of  local 
government  to  be  found  in  the  United  States,  to  <lescribe  the 
prominent  features  of  each  type,  and  to  explain  the  influence  which 
the  large  scope  and  popular  character  of  local  administration  exer- 
cise upon  the  general  life  and  well-being  of  the  American  j^eople. 

Three  types  of  rural  local  goverrunent  are  discernible  in 
America.  The  first  is  characterized  by  its  unit,  the  Town  or 
Township,  and  exists  in  the  six  New  England  Stiites.  The  second 
is  characterized  by  a  much  larger  unit,  the  county,  and  prevails 
in  the  southern  States.  The  third  combines  some  features  of  the 
first  with  some  of  the  second,  and  may  be  called  the  mixed 
system.  It  is  found,  under  a  considerable  variety  of  forms,  in 
the  middle  and  north-western  States.  The  difTerences  of  these 
three  types  are  interesting,  not  only  because  of  the  practical 
instruction  tney  afford,  but  also  because  they  spring  from 
original  differences  in  the  character  of  the  colonist  who  settled 
along  the  American  coast,  and  in  the  condition  under  which  the 
communities  there  founded  were  developed. 

The  first  New  England  settlers  were  Puritans  in  religion,  and 
sometimes  inclined  to  republicanism  in  politics.  They  were 
VOL.  I  2  o 
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liirgoly  towjisfolk,  acrnstomod  to  mnnicipal  life  and  to  vestry 
inci'tiiij^s.  They  pliuited  tht'ii-  tiny  coiunmiiities  along  the  .sea- 
shore iitid  the  })anks  of  riveis,  enclosing  them  with  stoekades  for 
j)rotcetion  against  the  wailike  Indians.  Kaeh  was  ol)lige(l  to  be 
Belf-sutfieing,  because  divitUid  hy  rocks  and  woods  from  tho 
others.  Each  had  its  common  ])astin'e  on  which  the  iidiabitants 
turned  out  their  cattle,  and  whii-h  oilicers  were  elected  to  manage. 
Kach  was  a  religious  as  well  as  a  civil  Ijody  politic,  gathered 
round  the  church  as  its  centre;  and  the  C(|uality  which  prevailed 
in  the  congregation  ])revailed  also  in  civil  afl'airs,  the  whole 
community  meeting  under  a  president  or  moderator  to  discuss 
allairs  of  common  interest.  Ivich  such  settlement  was  called  a 
Town,  or  Township,  and  was  in  fact  a  mirn'ature  commonwealth, 
exercising  a  practical  sovereignty  over  the  property  and  persons 
of  its  mcnd)ers — for  there  was  as  yet  no  Stiite,  and  the  distant 
home  government  scarcely  cared  to  interfere — but  exercising  it 
on  thoroughly  democratic  princij)les.  Its  centre  was  a  group  of 
dwellings,  often  surrounded  by  a  fence  or  wall,  but  it  included  a 
rural  area  of  several  square  miles,  over  which  farmhouses  and 
clusters  of  houses  began  to  spring  up  when  tho  Indians  retired. 
The  name  "  town  "  covered  the  whole  of  this  area,  which  was 
never  too  large  for  all  tho  inhabitants  to  come  together  to  a 
central  place  of  meeting.  This  town  organization  remained 
strong  and  close,  the  colonists  being  men  of  narroAv  means,  and 
held  together  in  each  settlement  by  the  needs  of  defence.  And 
though  presently  the  towns  became  aggregated  into  counties,  and 
the  legislature  and  governor,  first  of  the  whole  colony,  and,  after 
1776,  of  the  State,  began  to  exert  their  superior  authority,  the 
towns  (which,  bo  it  remembered,  remained  rural  communities, 
making  up  the  wdiole  area  of  the  State)  held  their  ground,  and 
are  to  this  day  the  true  units  of  political  life  in  New  England, 
the  solid  foundation  of  that  well -compacted  structure  of  self- 
government  which  Ihiropean  philosophers  have  admired  and  the 
new  States  of  the  West  have  sought  to  reproduce.     Till  1821  ^ 

^  Boston  continued  to  lie  a  town  governed  by  a  primary  assembly  of  all  citizens 
till  18122;  and  even  then  tlie  town-meeting  was  not  quite  abolished,  for  a  pro- 
vision was  introdnced,  intended  to  satisfy  conservative  democratic  feeling,  into 
the  city  charter  granted  by  statute  in  that  year,  empowering  the  mayor  and  alder- 
men to  call  general  meetings  of  the  citizens  qualilied  to  vote  in  city  alfairs  "to 
consult  upon  the  common  good,  to  give  instructions  to  their  representatives,  and 
to  take  all  lawful  means  to  obtain  a  redress  of  any  grievances."  Such  primary 
assemblies  are,  however,  never  now  couvokeil. 
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tho  towns  ATcrc  tho  only  political  corporate  bodies  in  Massa- 
chusetts, and  till  IHoT  they  formed,  as  thry  still  form  'm  ConriocLi- 
cut,  tho  basis  of  representation  in  her  Assembl)',  each  town, 
however  small,  returning  at  least  one  m('tnl)er.  Much  of  that 
robust,  if  somewhat  narrow,  localism  wbicli  characterizes  the 
representative  system  of  America  is  duo  to  this  originally  distinct 
and  self-suflicing  corporate  life  of  the  seventeenth-century  towns. 
Nor  is  it  without  interest  to  observe  that  although  thoy  owed 
much  to  the  conditions  which  surrounded  the  early  colonists, 
forcing  them  to  develop  a  civic  patriotism  resembling  that  of  the 
republics  of  ancient  Greece  and  Italy,  thoy  owed  simiething  also 
to  those  Teutonic  traditions  of  semi -independent  local  com- 
munities, owning  common  property,  and  governing  themselves 
by  a  jn-imary  assembly  of  all  free  inhabitiints,  which  the  English 
had  brought  with  them  from  tho  Elbe  and  tho  Wesor,  and  which 
had  been  perpetuated  in  the  practice  of  many  parts  of  England 
down  till  the  days  of  tho  Stuart  kings.^ 

Very  ditferent  were  the  circumstances  of  the  Southern 
colonies.  Tho  men  who  went  to  Virginia  and  tho  Carolinas 
were  not  Puritans,  nor  did  they  mostly  go  in  families  and  gi'oups 
of  families  from  tho  same  neighbourhood.  Many  were  casual 
adventurers,  often  belonging  to  tho  upper  class,  Episcopalians  in 
religion,  and  with  no  such  experience  of,  or  attachment  to,  local 
self-government  as  the  men  of  Massachusetts  or  Connecticut. 
They  settled  in  a  region  where  the  Indian  tribes  were  com- 
paratively peaceable,  and  where  therefore  there  was  little  need  of 
concentration  for  the  purposes  of  defence.  Tho  climate  along 
the  coast  was  somewhat  too  hot  for  European  labour,  so  slaves 
were  imported  to  cultivate  the  land.  Population  was  thinly 
scattered;  estates  were  large;  the  soil  was  fertile  and  soon  en- 
riched its  owners.  Thus  a  somi-fcudal  society  grow  up,  in  which 
authority  naturally  fell  to  the  landowners,  each  of  whom  was 
tho  centre  of  a  group  of  free  dependants  as  well  as  the  master  of 
an  increasing  crowd  of  slaves.  There  were  therefore  compara- 
tively few  urban  communities,  and  the  life  of  tho  colony  took  a 
rural  typo.  The  houses  of  the  planters  lay  miles  apart  from  one 
another;  and  when  local  divisions  had  to  be  created,  these  were 
made  large  enough  to  include  a  considerable  area  of  territory 

'  See  upon  this  subject  the  essay  of  Prof.  Herbert  B.  Adams  on  the  "  Ger- 
manic Origin  of  New  England  Towns,"  in  J oliiis  Hopkins  Unioeraiiy  Uludies,  First 
Series. 
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and  number  of  land-owning  gentlemen.  They  were  therefore 
rural  divisions,  counties  framed  on  the  model  of  P^iiglish  counties. 
Smaller  circumscriptions  there  were,  such  as  hundreds  and 
parishes,  but  the  hundred  died  out,^  the  parish  ultimately  became 
a  purely  ecclesiastical  division,  and  the  parish  vestry  was  re- 
stricted to  ecclesiastical  functions,  while  the  county  remained  the 
])ractic;diy  important  unit  of  local  administration,  the  unit  to 
which  the  various  functions  of  government  were  aggregated,  and 
which,  itself  controlling  minor  authorities,  was  controlled  by  the 
State  government  alone.  The  aftairs  of  the  county  were  usually 
managed  by  a  board  of  elective  commissioners,  and  not,  like  those 
of  the  New  England  towns,  by  a  primary  assembly;  and  in  an 
aristocratic  society  the  leading  planters  had  of  course  a  pre- 
dominating influence.  Hence  this  form  of  local  government 
was  not  only  less  democratic,  but  less  stimulating  and  educative 
than  that  which  prevailed  in  the  New  England  States.  Nor  was 
the  Virginian  county,  though  so  much  larger  than  the  New  Eng- 
land town,  ever  as  important  an  organism  over  against  the  State. 
It  may  almost  be  said,  that  while  a  New  England  State  is  a  com- 
bination of  towns,  a  Southern  State  is  from  the  first  an  adminis- 
trative as  well  as  political  whole,  whose  subdivisions,  the  counties, 
had  never  any  truly  independent  life,  but  were  and  are  mere 
subdivisions  for  the  convenient  dispatch  of  judicial  and  financial 
business. 

In  the  middle  S:  .tes  of  the  Union,  Pennsylvania,  New  Jersey, 
and  New  York,  settled  or  conquered  by  Englishmen  some  time 
later  than  New  England,  the  town  and  town  meeting  did  not  as 
a  rule  exist,  and  the  county  was  the  original  basis  of  oi'ganiza- 
tion.  But  as  there  grew  up  no  planting  aristocracy  like  that  of 
Virginia  'Vi-  the  Carolinas,  the  course  of  events  took  in  the  middle 
States  a  ditVerent  direction.  As  trade  and  manufactures  grew, 
population  became  denser  than  in  the  South.  Now  England 
InHuenced  them,  and  inliucnced  still  more  the  newer  common- 

^  In  Maryland  hundreds,  which  still  exist  in  Dolawaro,  were  for  a  lowj;  time 
the  chief  adniiuistrativc  divisions.  We  hear  there  also  of  "baronies  "  and  "  tdwu- 
lands,"  as  in  Ireland  ;  and  Maryland  is  usually  called  a  "province,"  while  the 
other  settlements  are  colonies.  Amonj;  its  judicial  establishments  there  were 
courts  of  pypowdry  (^))'(V/)f!>^;i?r^)  and  "hustings."  See  the  interv^sting  paper  on 
"  Local  Institutions  in  Maryland,"  by  Dr.  Wilhelm,  in  Johns  Hopkins  University 
Studies,  Third  Series. 

The  hundred  is  a  division  of  small  consequence  in  southern  England,  but  in 
Lancashire  it  has  some  important  duties.  It  repairs  the  bridges  ;  it  is  liable  for 
damage  done  in  a  riot  ;  and  it  hud  its  high  constable. 
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wealths  which  arose  in  the  North-west,  such  as  Ohio  and 
Michigan,  into  which  the  surplus  })opulation  of  the  East  poured. 
And  the  result  of  this  intluence  is  seen  in  the  jrrowth  throuixh 
the  michlle  and  western  States  of  a  mixed  system,  which  presents 
a  sort  of  compromise  between  the  County  system  of  the  South 
and  the  Town  system  of  the  North-east.  There  are  great  ditler- 
ences  between  tlie  arrangements  in  one  or  other  of  these  mitldlo 
and  western  States,  But  it  may  be  said,  speaking  generally, 
that  in  them  the  county  is  relatively  less  important  than  in 
the  southern  States,  the  township  less  important  than  in  New 
England.  The  county  is  perhajjs  to  be  regarded,  at  least  in  New 
York,  Pennsylvania,  and  Ohio,  as  the  true  unit,  and  the  town- 
ships (for  so  they  are  usually  called)  as  its  subdivisions.  But 
the  townships  are  vigorous  organisms,  which  largely  restrict  the 
functions  of  the  county  authority,  and  give  to  local  government, 
especially  in  the  North-west,  a  character  generally  similar  to 
that  which  it  wears  in  New  England. 

So  much  for  the  history  of  the  subject;  a  history  far  more 
interesting  in  its  details  than  will  be  supposed  from  the  rongh 
sketch  to  which  limits  of  space  restrict  me.  Let  us  now  look  at 
the  actual  constitution  and  working  of  the  organs  of  local  govern- 
ment in  the  three  several  regions  mentioned,  beginning  with  New 
England  and  the  town  system.^  I  will  first  set  forth  the  dry  but 
necessary  outline,  reserving  comments  for  the  following  chapter. 

The  Town  is  in  rural  districts  the  smallest  local  circumscrij)- 
tion.  English  readers  must  be  reminded  that  it  is  a  rural,  not 
an  urban  connnunity,  and  that  the  largest  group  of  houses  it 
contains  may  be  only  what  woukl  be  called  in  England  a  hamlet 
or  small  village,-  Its  area  seklom  exceeds  five  square  miles;  its 
population  is  usually  small,  averaging  less  than  IJOOO,  but  occa- 
sionally ranges  up  to  13,000,  and  sometimes  falls  below  200,     It 

'  In  New  England  the  word  "town"  is  tlie  Icpal  and  usual  one  ;  in  the  rest 
of  the  country  "  township."  I  find  in  Massachusetts  one  town  (Uosnold)  witli 
only  ]5'2  inhabitants,  and  one  (Brockton)  with  13,1508.  lUit  both  in  tiiis  and 
other  New  England  States  most  towns  have  a  poimlatiou  of  from  1200  to  'ifjOO, 

-  The  word  Town,  wliich  I  write  with  a  capital  when  using  it  in  the  American 
seiide,  is  the  Icelandic  tiin,  Anglo-Saxon  tihi,  German  z(iu,i,  and  seems  originally 
to  have  meant  a  hedge,  then  a  hedged  or  feiu'cd  jilot  or  enclosure.  In  Scotland 
(wheie  it  is  pronounced  "  toou")  it  still  denotes  the  farmhouse  and  buildings;  in 
Iceland  the  manured  grass  plot,  enclosed  within  a  low  green  baidi  or  raised  dyke, 
which  surrounds  the  baer  or  farndiouse.  In  ])arts  of  eastern  England  the  chief 
cluster  of  houses  in  a  i)arish  is  still  often  called  "the  town,"  In  the  Nortli  of 
England,  where  the  parishes  are  more  frequently  larger  than  they  are  in  the  South, 
the  civil  divisious  of  a  parish  arc  culled  townshii>8. 
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is  governed  ])y  an  assembly  of  all  <|ualifie(l  voters  resident  within 
its  limits,  which  meets  at  least  once  a  year,  in  the  sin'ing  (a 
reminiscence  of  the  Kaster  vestry  of  Fitigland),  and  from  time  to 
time  as  summoned.  There  arc  usually  three  or  four  meetings 
each  year.  Notice  is  re(]uired  to  bo  given  at  least  ten  days 
])roviously,  not  oidy  of  the  hour  and  place  of  niecting,  but  of  the 
business  to  be  brought  forward.  This  assend)ly  has,  like  the 
Roman  Comitia  and  the  Liindesgemeinde  in  four  of  the  older 
Swiss  Cantons,  the  power  both  of  electing  officials  and  of  legislating. 
It  chooses  the  selectmen,  school  committee,  and  executive  officers 
for  the  c(miing  year ;  it  ena(  ts  bye-laws  and  ordinances  for  the 
regulation  of  all  local  aflairs;  it  receives  the  reports  of  the  select- 
men and  the  several  committees,  passes  their  accounts,  heais  what 
sums  they  ])roposo  to  raise  for  the  expenses  of  next  year,  and 
votes  the  necessary  taxation  accordingly,  appropriating  to  the 
various  local  purposes — schools,  aid  to  the  poor,  the  repair  of 
highways,  and  so  forth — the  sums  directed  to  be  levied.  Its 
poweis  cover  the  management  of  the  town  lands  and  other 
property,  and  all  local  matters  whatsoever,  including  police  and 
sanitation.  Every  resident  has  the  right  to  make,  and  to  support 
by  speech,  any  proposal.  The  meeting  which  is  presided  over 
by  a  chairman  called  the  Moderator — a  name  recalling  the  ecclesi- 
astical assemblies  of  the  English  Commonwealth  ^ — is  held  in  the 
town  hall,  if  the  Town  possesses  one,  or  in  the  principal  church 
or  schoolhouse,  but  sometimes  in  the  open  air.  The  attendance 
is  usually  good  ;  the  debates  sensible  and  practical.  Much  of 
course  depends  on  the  character  and  size  of  the  population. 
Where  it  is  of  native  American  stock,  and  the  lumiber  of  voting 
citizens  is  not  too  great  for  thorough  and  calm  discussion,  no 
better  school  of  politics  can  be  imagined,  nor  any  method  of 
managing  local  aflairs  more  certain  to  prevent  jobbery  and 
waste,  to  stimulate  vigilance  and  breed  contentment.*'^  When, 
however,  the  town  meeting  has  grown  to  exceed  seven  or  eight 
hundred  persons,  and  still  more  when  any  considerable  section 
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^  The  presiding  ollicer  in  the  synods  and  assemblies  of  the  Scottish  Presbyterian 
Churelies  is  still  called  tlie  Moderator.  This  is  also  the  president's  title  in  the 
synods  of  the  Aiuericau  Presbyteriau  churches,  and  in  the  councils  of  the  Con- 
gregationalist  churciies. 

^  See  an  interesting  account  of  the  town  meeting  thirty  years  ago  in  Mr.  J.  K. 
Hosmer's  Life  of  Samuel  Adains,  chap,  xxiii.  An  instructive  description  of  a 
typical  New  England  Town  may  be  found  in  a  pamphlet  entitled  The  Tmon  of 
Uroton,  by  Dr.  S.  Green,  late  Mayor  of  Boston. 
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are  strangers,  such  as  the  Irish  or  I'miich  (.'anadians  wiio  h;ivo 
latterly  jjoui'ed  into  Nov/  iMigliuid,  the  institution  works  less 
perfe(;tly,  because  tho  niidtitude  is  too  large  for  de})ate,  factions 
are  likely  to  spring  uj),  and  the  new  iniiiiigrants,  untrairKid  in 
Belf-govertnnent,  hecomc!  tho  prey  of  wire[)ullers  or  petty  dema- 
gogues. Yet  even  un<l<'-r  these  drawbacks  those  who  know  tho 
system  commend  its  woiking,  and  (;cho  the  famous  eulogism  of 
Jellerson,  who  seventy  years  ago  desired  to  sec  it  traiis[)lante(l 
to  his  own  Virginia  : 

"Those  wards  called  townshij)s  in  New  England  are  the  vital 
principle  of  their  governments,  and  have  proved  thenis(;Ives  the 
wisest  invention  ever  devised  by  the  wit  of  man  for  the  [)erfect 
exercise;  of  self-government,  and  for  its  preservation.  ...  As 
Cato  then  concluded  every  speech  with  the  words  '  C<i,rUii(<io 
delenda  ed,'  so  do  I  every  o})inion  with  tho  injunction  '  iJivide 
tho  counties  into  wards.' " 

Tho  executive  of  a  Town  consists  of  the  selectmen,  from  three 
to  nine  in  number,  usually  either  three,  five,  or  seven.  They 
are  elected  annually,  and  manage  all  tho  ordinary  business,  of 
course  under  the  directions  given  them  by  the  last  [ireceding 
meeting.  There  is  also  a  Town-clerk,  who  keeps  tho  records, 
and  miiuitcs  the  proceedings  of  tho  meeting,  and  is  geneially 
also  registrar  of  biilhs  and  deaths ;  a  treasurer ;  assessors,  who 
make  a  valuation  of  property  within  the  Town  for  the  puqioscs 
of  taxation ;  tho  collector,  who  gathers  tho  taxes,  and  divers 
minor  officers,  such  as  hog-reeves^  (now  usually  called  field 
drivers),  cemetery  trustees,  library  trustees,  and  so  forth,  accord- 
ing to  local  needs.  There  is  always  a  school  committee,  with 
sometimes  sub-committees  for  minor  school  districts  if  the  Town 
be  a  large  one.  As  a  rule,  these  officers  and  committees  are 
unpaid,  though  allowed  to  charge  their  expenses  actually  in- 
curred in  Town  work ;  and  there  has  generally  been  no  difli- 
culty  in  getting  respectable  and  competent  men  to  undertake  tho 
duties.  Town  elections  are  not  professedly  political,  i.e.  they 
are  not  usually  fought  on  party  lines,  though  occasionally  party 
spirit  affects  them,  and  a  man  prominent  in  his  party  is  more 
likely  to  obtain  support.'' 

*  Mr.  R.  W.  Emerson  served  in  this  capacity  in  his  Town,  lulfillin<,'  the  duty 
understood  to  devolve  on  every  citizen  of  accepting  an  ollice  to  wliich  tlie  Town 
appoints  him. 

^  When  a  Town  readies  a  certain  population  it  is  usually  transformed  by  law 
into  a  City  ;  but  occasionally,  while  the  City  is  created  as  a  municipal  corpoii- 
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Next  above  the  Town  stands  the  county.  Its  area  and 
population  vary  a  good  deal.  Massachusetts  "svith  an  area  of 
8040  square  miles  has  fourteen  counties ;  Rhode  Island  "vvith 
1085  square  miles  has  five;  the  more  thinly  peopled  Maine, 
with  29,985  square  miles,  has  sixteen,  giving  an  average  of 
about  1100  square  miles  to  each  county  on  these  three  States, 
though  in  Rhode  Island  the  average  is  only  217  square  miles. 
Similarly  the  populations  of  the  counties  vary  from  4000  to 
216,000;  the  average  population  being,  where  there  arc  no 
large  cities,  from  20,000  to  40,000.^  The  county  was  originally 
an  aggregation  of  Towns  for  judicial  purposes,  and  is  still  in  the 
main  a  judicial  district  in  and  for  which  civil  and  criminal  courts 
are  held,  some  by  county  judges,  some  by  State  judges,  and  in 

tion  within  the  limits  of  a  Town,  the  Town  continues  to  exist  as  a  distinct 
organization.  A  remarkable  instance  is  furnished  by  the  Town  and  City  of  New 
Haven,  in  Connecticut.  New  Haven  was  incorporated  as  a  city  in  1784.  But  it 
continued  to  be  and  is  still  a  town  also.  Three-fourths  of  the  area  of  the  town 
and  seventeen-eighteenths  of  its  population  are  within  the  limits  of  the  city.  But 
the  two  governments  remain  completely  distinct.  The  city  has  its  mayor,  alder- 
men, and  common  council,  and  its  large  executive  staff.  The  town  meeting  elects 
its  selectmen  and  other  officers,  U>2  in  all,  receives  their  reports,  orders  and 
appropriates  taxes,  and  so  forth.  Practically,  however,  it  is  so  much  dwarfed 
by  the  city  as  to  attract  little  attention.  Says  Mr.  Levermore  :  "  Tliis  most 
venerable  institution  appears  to-day  in  the  guise  of  a  gathering  of  a  few  citizens, 
who  do  the  work  of  as  many  thousands.  The  few  individuals  who  are  or  have 
been  officially  interested  in  the  government  of  the  town,  meet  together,  talk  over 
matters  in  a  friendly  way,  decide  what  the  rate  of  taxation  for  the  coming  year 
shall  be,  and  adjourn.  If  others  are  present,  it  is  generally  as  spectators  rather 
than  as  participants.  Even  if  Demos  should  be  present  in  greater  force,  he  would 
almost  inevitably  obey  the  voice  of  some  well-informed  and  influential  member  of 
the  town  government  of  his  own  party.  But  citizens  of  all  parties  and  of  all 
shades  of  respectability  ignore  the  town  meeting  and  school  meeting  alike.  Not 
one-seventieth  part  of  the  citizens  of  the  town  has  attended  an  annual  town  meet- 
ing ;  they  hardly  know  when  it  is  held.  The  newspapers  give  its  transactions  a 
scant  notice,  which  some  of  their  subscribers  probably  read.  The  actual  govern- 
ing force  of  the  town  is  therefore  an  oligarchy  in  the  bosom  of  a  slumbering 
democracy.  But  the  town  is  well  governed.  Its  goveniment  carries  too  little 
spoil  to  attract  those  unreliable  politicians  who  infest  the  city  council.  If  the 
ruling  junto  should  venture  on  too  lavish  a  use  of  the  town's  money,  an  irresistible 
check  would  appear  at  once.  Any  twenty  citizens  could  force  the  selectmen  to 
summon  the  town  together,  and  the  apparent  oligarchy  would  doubtless  go  do^vn 
before  the  awakened  people." — "The  Town  and  City  Government  of  New  Haven," 
in  Johns  Hopkins  University  Studies,  Fourth  Series, 

The  student  of  Roman  history  will  find  in  this  quaint  survival  of  an  ancient 
assembly  some  resemblance  to  the  comitia  curiata  of  Rome  under  the  later  Re- 
pubbV,  when  thelictors  met  as  representatives  of  the  ancient  curice  to  constitute 
an  assembly  for  the  passing  of  wills  and  adoptions.  But  the  American  survival 
is  the  more  vigorous  of  the  two. 

^  The  average  population  of  a  Massachusetts  county  is  127,000,  the  smallest 
county  having  only  4300. 
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and  for  which  certain  judicial  officers  are  elected  by  the  people 
at  the  polls,  who  also  choose  a  sheriff  and  a  clerk.  Police 
belongs  to  the  Towns  and  cities,  not  to  the  county  within  which 
they  lie.  The  chief  administrative  officers  are  the  county  com- 
missioners, of  whom  there  are  three  in  Massachusetts  (elected 
for  three  years,  one  in  each  year),  and  county  treasurer.^  They 
are  salaried  officers,  and  have  the  management  of  county  build- 
ings, such  as  court-houses  and  prisons,  \nth  power  to  lay  out 
new  highways  from  to^vn  to  town,  to  grant  licences,  estimate 
the  amount  of  taxation  needed  to  defray  county  charges,^  and 
apportion  the  county  tax  among  the  towns  and  cities  by  whom 
it  is  to  be  levied.  But  except  in  this  last-mentioned  respect  the 
county  authority  has  no  power  over  the  Towns,  and  it  will  be 
perceived  that  while  the  county  commissioners  are  controlled  by 
the  legislature,  being  limited  by  statute  to  certain  well-defined 
administrative  functions,  there  exists  nothing  in  the  nature  of  a 
county  board  or  other  assembly  with  legislative  i  auctions.  The 
functions  of  the  county  are  in  fact  of  small  consequence :  it  is  a 
judicial  district  and  a  highway  district  and  little  more. 

This  New  England  system  resembles  that  of  Old  England  as 
the  latter  stood  during  the  centuries  that  elapsed  between  the 
practical  disappearance  of  the  old  County  Court  or  Shire  Moot 
and  the  creation  by  comparatively  recent  statutes  of  such  inter- 
mediate bodies  and  authorities  as  poor-law  unions,  highway  dis- 
tricts and  boards,  local  sanitary  authorities.  If  we  compare  the 
New  England  scheme  with  that  of  the  England  of  to-day,  we  are 
struck  not  only  by  the  greater  simplicity  of  the  former,  but  also 
by  the  fact  that  it  is  the  smaller  organisms,  the  Towns,  that  are 
most  powerful  and  most  highly  vitalized.  Nearly  everything 
belongs  to  them,  only  those  duties  devolving  on  the  counties 
which  a  small  organism  obviously  cannot  undertake.  An  Eng- 
lishman may  remark  that  the  system  of  self-governing  Towns 
works  under  the  super^asion  of  a  body,  the  State  legislature, 
which  can  give  far  closer  attention  to  local  affairs  than  the 
English  parliament  can  give  to  English  local  business.  This  is 
true.  But  in  point  of  fact  the  State  legislature  interferes  but 
little  (less,  I  think,  than  the  Local  Government  Board  interferes 

^  In  Rhode  Island  there  are  none  but  judicial  officers  for  the  counties.  In 
Vermont  I  find  besides  judges,  a  state  attorney,  hiph  bailiff,  and  county  clerk. 
In  Massachusetts  all  judges  are  appointed  by  the  governor. 

'■'  The  chief  items  of  county  expenditure  are  those  for  judicial  purposes,  in- 
cluding the  maintenance  of  buildings,  and  for  roads  and  bridges. 
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in  Eiiglaii(l)  with  the  conduct  of  rural  local  business,  thou<;li 
often  rc(|uire(l  to  deal  with  tho  applications  which  Towns  make 
to  bo  divided  or  have  their  boundaries  altered,  and  Avhich  are 
frequently  resisted  by  a  part  of  the  inhabitants. 

The  system  which  prevails  in  tho  southern  States  need  not 
long  detain  us,  for  it  is  less  instructive  and  hiis  proved  less  suc- 
cessful. Hero  tho  unit  is  the  county,  except  in  Louisiana,  where 
tho  equivalent  division  is  called  a  parish.  Tho  county  was 
originally  a  judicial  division,  established  for  tho  purposes  of 
local  courts,  and  a  financial  one,  for  the  collection  of  State  taxes. 
It  has  now,  however,  generally  received  some  other  functions, 
such  as  the  superintendence  of  public  schools,  the  care  of  tho 
poor,  and  the  management  of  roads.  In  the  South  counties  are 
larger  than  in  New  England,  but  not  more  populous,  for  the 
coiuitry  is  thinly  peopled.^  The  county  officers,  whoso  titles 
and  powers  vary  somewhat  in  diftcrer  States,  are  usually  the 
Board  or  Court  of  county  commissioners,  an  assessor  (who  pre- 
pares the  valuation),  a  collector  (who  gathers  the  taxes'-^),  a 
treasurer,  a  superintendent  of  education,  an  overseer  of  roads — 
all  of  course  salaried,  and  now,  as  a  rule,  electt.  1  by  tho  ijoople, 
mostly  for  one  or  two  years.^  These  county  officers  have,  besides 
the  functions  indicated  by  their  names,  the  charge  of  the  police 
and  tho  poor  of  the  county,  and  of  the  construction  of  public 
works,  such  as  bridges  and  prisons.  The  county  judges  and 
the  sheriff,  and  frequently  the  coroner,  are  also  chosen  by  tho 
people.  The  sheriff  is  everywhere  in  America  neither  an  orna- 
mental person,  as  he  has  become  in  England,  nor  a  judge,  with 
certain  executive  functions,  as  in  Scotland,  but  the  chief  execu- 
tive officer  of  the  judicial  machinery  of  the  county. 

In  these  southern  States  there  exist  various  local  divisions 
smaller  than  the  counties.^     Their  names  and  their  attributions 

*  Georgia,  with  59,475  square  miles,  has  137  counties  ;  Alabama,  with  52,250 
square  miles,  has  66.  Speaking  generally,  the  newer  States  have  the  larger 
counties,  just  as  in  England  the  smallest  parishes  are  in  the  first  settled  parts  of 
England,  or  rather  in  those  parts  where  population  was  comparatively  dense  at 
the  time  when  parishes  sprang  uji. 

^  Sometimes,  as  in  Louisiana,  the  sheriff  is  also  tax  collector. 

'  In  some  States  some  of  these  officials  are  nominated  by  the  governor.  In 
Florida  the  governor  appoints  even  the  board  of  five  county  commissioners. 
Constit.  of  1886,  Art.  viii.  §  5.  The  other  county  officers,  viz.  clerk  of  circuit 
court,  sheritf,  constables,  assessor  of  taxes,  tax-collector,  treasurer,  superintendent 
of  public  instruction,  and  surveyor,  are  elected  by  the  people  for  two  or  four 
years  (§  6). 

■•  Tn  South  Carolina  the  parish  was  originally  a  pretty  strong  local  unit,  but 
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vary  from  State  to  State,  but  thoy  have  no  legislative  authority 
like  that  of  the  Town  meeting  of  New  England,  and  their  ofliceivs 
have  very  limited  powers,  being  for  most  purposes  controlled  by 
the  county  authorities.  The  most  important  local  body  is  the 
school  committee  for  each  school  district.  In  several  States, 
such  as  Virginia  and  North  Carolina,  we  now  find  townships, 
and  the  present  tendency  seems  in  these  States  to  bo  towards 
the  development  of  something  resembling  the  New  England 
Town.  It  is  a  tendency  which  grows  with  the  growth  of  popula- 
tion, with  the  progress  of  manufactures  and  of  the  middle  and 
industrious  working  class  occupied  therein,  and  especially  with 
the  increased  desire  for  education.  The  school,  some  one  truly 
says,  is  becoming  the  nucleus  of  local  self-government  in  the 
South  now,  as  the  church  was  in  New  England  two  centuries 
ago.  Nowhere,  however,  has  there  appeared  either  a  primary 
assembly  or  a  rei)resentative  local  assembly.  All  local  authorities 
in  the  South,  and  in  the  States  which,  like  Nevada,  Nebraska,^ 
and  Oregon,  may  be  said  to  have  adopted  the  county  system,  are 
executive  officers  and  nothing  more. 

The  third  type  is  less  easy  to  characterize  than  either  of  the 
two  preceding,  and  the  forms  under  which  it  appears  in  the 
middle  and  north-western  States  are  even  more  various  than 
those  refciTible  to  the  second  type.  Two  features  mark  it.  One 
is  the  importance  and  power  of  the  county,  which  in  the  history 
of  most  of  these  States  appears  before  any  smaller  division  ;  the 
other  is  the  activity  of  the  township,  which  has  more  independ- 
ence and  a  larger  range  of  competence  than  under  the  system 
of  the  South.  Now  of  these  two  features  the  former  is  the  more 
conspicuous  in  one  group  of  States — Pennsylvania,  New  Jersey, 
New  York,  Ohio,  Indiana,  Iowa ;  the  latter  in  another  group — 
Michigan,  Illinois,  Wisconsin,  Minnesota,  the  reason  being  that 
the  New  Englanders,  who  were  often  the  largest  and  always  the 
most  intelligent  and  energetic  element  among  the  settlers  in  the 
more  northern  of  these  two  State  groups,  carried  with  them  their 
attachment  to  the  Town  system  and  their  sense  of  its  value,  and 
succeeded,  though  sometimes  not  without  a  struggle,  in  establish- 
ing it  in  the  four  great  and  prosperous   commonwealths  which 
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it  withered  away  as  tlie  county  grew  under  the  influence  of  the  plantation  system. 
The  word  " parish "  is  in  America  now  practically  equivalent  to  "congregation," 
and  does  not  denote  a  local  area. 

^  Nebraska,  however,  is  now  beginning  to  introduce  the  township  system. 
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form  that  group.  On  the  other  hand,  while  Pennsylvania,  New 
Jersey,  and  New  York  had  not  (from  the  causes  already  stated) 
started  with  the  Town  system,  they  never  adopted  it  completely  ; 
while  in  Ohio  and  Indiana  the  influx  of  settlers  from  the  Slave 
States,  as  well  as  from  New  York  and  Pennsylvania,  gave  to  the 
county  an  early  preponderance,  which  it  has  since  retained.  The 
conflict  of  the  New  England  element  with  the  Southern  element 
is  best  seen  in  Illinois,  the  northern  half  of  which  State  was 
settled  by  men  of  New  England  blood,  the  southern  half  by 
pioneers  from  Kentucky  and  Tennessee.  The  latter,  coming 
first,  established  the  county  system,  but  the  New  Englanders 
fought  against  it,  and  in  the  constitutional  convention  of  1848 
carried  a  provision,  embodied  in  the  constitution  of  that  year, 
and  repeated  in  the  present  constitution  of  1870,  whereby  any 
county  may  adopt  a  system  of  township  organization  "  whenever 
the  majority  of  the  legal  voters  of  the  county  voting  at  any 
general  election  shall  so  determine."^  Under  this  power  four- 
fifths  of  the  102  counties  have  now  adopted  the  township 
system.  2 

Illinois  furnishes  so  good  a  sample  of  that  system  in  its 
newer  form  that  I  cannot  do  better  than  extract,  from  a  clear 
and  trustworthy  writer,  the  following  account  of  the  whole  scheme 
of  local  self-government  in  thi?.t  State,  which  is  fairly  typical  of 
the  North-west : — 

"  When  the  people  of  a  county  have  voted  to  adopt  the  township  system, 
the  commissioners  proceed  to  divide  the  county  into  towns,  making  them  con- 
form with  the  congressional  or  school  townships,  except  in  special  cases. 
Every  town  is  invested  with  corporate  capacity  to  be  a  party  in  legal  suits,  to 
own  and  control  property,  and  to  make  contracts.  The  annual  town  meet- 
ing of  the  whole  voting  population,  held  on  the  first  Tuesday  in  April,  for  the 
election  of  town  officers  and  the  transaction  of  miscellaneous  business,  is  the 
central  fact  in  the  town  government.  The  following  is  a  summary  of  what 
the  people  may  do  in  town  meeting.  They  may  make  any  orders  concerning 
the  acquisition,  use,  or  sale  of  town  property  ;  direct  officers  in  the  exercise  of 
their  duties  ;  vote  taxes  for  roads  and  bridges,  and  for  other  lawful  purposes  ; 


*  See  Constitution  of  1870,  Art.  x.  §  5,  where  a  provision  is  added  that  any 
county  desiring  to  forsake  township  organization  may  do  so  by  a  vote  of  the 
electors  in  the  county,  in  which  case  it  comes  under  the  county  system  prescribed 
in  the  following  sections  of  that  article. 

^  Illinois  has  102  counties,  with  an  average  population,  in  1880,  of  30,000 ; 
Iowa  99  coimtips,  with  an  average  population,  in  1880,  of  16,500.  England 
(excluding  Wales)  has  40  counties,  with  an  average  population,  in  1881,  of 
616,000. 
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vote  to  institute  or  defend  suits  at  law  ;  legislate  on  the  subject  of  noxious 
weeds,  and  offer  rewards  to  encourage  the  extermination  of  noxious  plants  and 
vermin  ;  regulate  the  running  at  large  of  cattle  and  other  animals  ;  establish 
pounds,  and  provide  for  the  impounding  and  sale  of  stray  and  trespassing 
animals  ;  provide  public  wells  and  watering-places  ;  enact  bye-laws  and  rules 
to  carry  their  powers  into  effect ;  impose  lines  and  penalties,  and  apply  such 
fines  in  any  manner  conducive  to  the  interests  of  the  town. ' 

"  The  town  officers  are  a  supervisor,  who  is  ex  officio  overseer  of  the  puur,  a 
clerk,  an  assessor,  and  a  collector,  all  of  whom  are  chosen  annually;  three 
commissioners  of  highways  elected  for  three  years,  one  retiring  every  year  ; 
and  t\70  justices  of  the  peace  and  two  constables,  who  hold  office  for  four 
years. 

"On  the  morning  appointed  for  the  town  meeting  the  voters  assemble,  and 
proceed  to  choose  a  moderator,  who  presides  for  the  day.  Balloting  for  town 
officers  at  once  begins,  the  supervisor,  collector,  and  assessor  acting  as  election 
judges.  Every  male  citizen  of  the  United  States  who  is  twenty-one  years  old, 
who  has  resided  in  the  State  a  year,  in  the  county  ninety  days,  and  in  the 
townahip  thirty  days,  is  entitled  to  vote  at  town  meeting ;  but  a  year's  resi- 
dence in  the  town  is  required  for  eligibility  to  office.  At  two  o'clock  the 
moderator  calls  the  meeting  to  order  for  the  consideration  of  business  pertain- 
ing to  those  subjects  already  enumerated.  Everything  is  done  by  the  usual 
rules  and  methods  of  parliamentary  bodies.  The  clerk  of  the  town  is  secre- 
tary of  the  meeting,  and  preserves  a  record  of  all  the  proceedings.  Special 
town  meetings  may  be  held  whenever  the  supervisor,  clerk,  or  justices,  or  any 
two  of  them,  together  with  fifteen  voters,  shall  have  filed  with  the  clerk  a 
statement  that  a  meeting  is  necessary,  for  objects  which  they  specify.  The 
clerk  then  gives  public  notice  in  a  prescribed  way.  Such  special  meetings  act 
only  upon  the  subjects  named  in  the  call. 

•'  The  supervisor  is  both  a  town  and  a  county  officer.  He  is  general 
manager  of  town  business,  and  is  also  a  member  of  the  county  board,  which  is 
composed  of  the  supervisors  of  the  several  towns,  and  which  has  general  con- 
trol of  the  county  business.  As  a  town  officer,  he  receives  and  pays  out  all 
town  money,  excepting  the  highway  and  school  funds.  His  financial  report 
is  presented  by  the  clerk  at  town  meeting.  The  latter  officer  is  the  custodian 
of  the  town's  records,  books,  and  papers.  The  highway  commissioners,  in 
their  oversight  of  roads  and  bridges,  are  controlled  by  a  large  body  of  statute 
law,  and  by  the  enactments  of  the  town  meeting.  Highways  are  maintained 
by  taxes  levied  on  real  and  personal  property,  and  by  a  poll-ti\x  of  two 
dollars,  exacted  from  every  able-bodied  citizen  between  the  ages  of  twenty-one 
and  fifty.  It  may  be  paid  in  money  or  in  labour  under  the  direction  of  the 
commissioners.  One  of  the  commissioners  is  constituted  treasurer,  and  he 
receives  and  pays  out  all  road  moneys. 

"The  supervisor  acts  as  overseer  of  the  poor.    The  law  leaves  it  to  be  de- 

^  There  are  English  analogies  to  all  these  powers,  but  in  England  some  of  them 
are  or  were  exercised  in  the  Manor  court  and  not  in  the  Vestry. 
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terinined  by  tho  pcojile  of  a  county  whether  tl»c  separate  towns  or  the  county 
at  large  sliall  assume  tlie  care  of  paupers.  When  the  town  lias  the  matter  in 
charge,  the  overseer  generally  provides  for  the  indigent  by  a  system  of  out- 
door relief.  If  the  county  supports  the  poor,  the  county  board  is  authorized 
to  establish  a  poor-house  and  farm  for  the  permanent  care  of  the  destitute,  and 
temporary  relief  is  afforded  by  tho  overseers  in  their  respective  towns,  at  the 
county's  expense. 

"Tho  board  of  town  auditors,  composed  of  the  supervisor,  the  clerk,  and 
the  justices,  examine  all  accounts  of  the  supervisor,  overseer  of  poor,  and 
highway  commissioners  ;  pass  upon  all  claims  and  charges  against  the  town, 
and  audit  all  bills  for  compensation  presented  by  town  officers.  The  accounts 
thus  audited  are  kept  on  file  by  the  clerk  for  public  inspection,  and  are 
reported  at  the  next  town  meeting.  The  supervisor,  assessor,  and  clerk  con- 
stitute a  lioard  of  Health.  Tho  clerk  records  their  doings,  and  reports  them 
lit  tho  meetings  of  the  town. 

"  No  stated  salaries  are  paid  to  town  officers.  They  are  compensated 
according  to  a  schedule  of  fixed  fees  for  specific  services,  or  else  receive  certain 
per  diem  wages  for  time  actually  employed  in  official  duties.  The  tax- 
collector's  emolument  is  a  percentage. 

"  For  school  purposes,  the  township  is  made  a  separate  and  distinct  cor- 
poration, with   the   legal   style,    '  Tnistees  of    Schools  of  Township , 

Range ,'  according  to  the  number  by  which  the  township  is  designated  in 

the  Congressional  Survey.  The  school  trustees,  three  in  number,  are  usually 
elected  with  tho  officers  of  the  civil  township  at  town  meetings,  and  hold 
office  for  three  years.  They  organize  by  choosing  one  of  their  number  presi- 
dent, and  by  selecting  some  fourth  person  for  school  treasurer,  who  shall  also 
be,  ex  officio,  their  secretary.  They  have  authority  to  divide  the  township 
into  school  districts.  It  must  be  remembered  that  tho  township  is  exactly 
six  miles  square.  It  is  the  custom  to  divide  it  into  nine  districts,  two  miles 
square,  and  to  erect  a  schoolhouse  near  the  centre  of  each.  As  the  county 
roads  are,  in  most  instances,  constructed  on  the  section  lines — and  therefore 
run  north  and  south,  east  and  west,  at  intervals  of  a  mile — the  traveller 
expects  to  find  a  schoolhouse  at  every  alternate  crossing.  The  people  who 
live  in  these  sub-districts  elect  three  school  directors,  who  control  the  school 
in  tlieir  neighbourhood.  They  are  obliged  to  maintain  a  free  school  for  not 
less  than  five  nor  more  than  nine  months  in  every  year,  are  empowered 
to  build  and  furnish  schoolhouses,  hire  teachers  and  fix  their  salaries,  and 
determine  Avhat  studies  shall  be  taught.  They  may  levy  taxes  on  all  the 
taxable  property  in  their  district,  but  are  forbidden  to  exceed  a  rate  of  two 
per  cent  for  educational  or  three  per  cent  for  building  purposes.  They  certify 
to  the  township  school  treasurer  the  amount  they  require,  and  it  is  col- 
lected as  hereafter  described.  This  last-named  officer  holds  all  school  funds 
belonging  to  the  township,  and  pays  out  on  the  order  of  the  directors  of  the 
several  districts. 

"The  township  funds  for  the  support  of  schools  arise  from  three  sources. 
(1)  The  proceeds  of  the  school  lands  given  by  the  United  States  Government, 


on  A  I',  xi.viii 


LOCAL  GOVERNiMKNT 


575 


the  interest  from  which  aloiio  may  bo  exiu'iidcd.  (2)  The  State  iimiually 
levies  on  nil  property  a  tax  of  one-tifth  of  one  per  rent,  which  constituti's  a 
State  school  fund,  and  is  divided  among  tlio  counties  in  the  ratio  of  their 
scliool  population,  and  is  further  distributed  among  tlie  townships  in  the  same 
ratio.  (3)  Any  amount  needed  in  addition  to  these  sums  is  raised  by  taxa- 
tion in  the  districts  under  authority  of  the  directors. 

"  All  persons  between  the  ages  of  si.x  and  twenty-one  years  are  entitled  to 
free  school  privileges.  Women  are  eligible  to  every  school  odico  in  the  State, 
and  are  freciuently  chosen  directors.  The  average  Illinois  county  contains 
sixteen  townships.  The  county  government  is  established  at  some  place 
designated  by  the  voters,  and  called  the  'county  seat.'  The  corporate 
powers  of  the  county  are  exercised  by  the  county  board,  which,  in  counties 
under  township  organization,  is  composed  of  the  several  town  .supervisors, 
while  in  other  counties  it  consists  of  three  commissioners  elected  by  the 
people  of  the  whole  county.  The  board  manage  all  county  p.  erty,  funds, 
and  business  ;  erect  a  court-house,  jail,  poorhouse,  and  any  necessary  build- 
ings ;  levy  county  taxes,  audit  all  accounts  and  claims  against  the  county, 
and,  in  counties  not  under  township  organization,  have  general  oversight  of 
highways  and*  paupers.  Even  in  counties  which  have  given  the  care  of 
highways  to  the  townships,  the  county  board  may  appropriate  funds  to  aid  in 
constructing  the  more  important  roads  and  expensive  bridges.  The  treasvirer, 
.sherilT,^  coroaer,  and  surveyor  are  county  functionaries,  who  perform  the 
duties  usually  pertaining  to  their  otlices." 

"  The  county  superintendent  of  schools  has  oversight  of  all  educational 
matters,  advises  town  trustees  and  district  directors,  and  collects  complete 
school  statistics,  which  he  reports  to  the  county  board,  and  transmits  to  the 
State  superintendent  of  public  instruction. 

"  Every  county  elects  a  judge,  who  has  full  probate  jurisdiction,  and 
appoints  administrators  and  guardians.  lie  also  has  jurisdiction  in  civil 
suits  at  law,  involving  not  more  than  $1000,  in  such  minor  criminal  cases  as 
are  cognizable  by  a  justice  of  the  peace,  and  may  entertain  appeals  from 
justices  or  police  courts.  The  State  is  divided  into  thirteen  judicial  districts, 
in  each  of  which  the  people  elect  three  judges,  who  constitute  a  circuit  court. 
The  tribunal  holds  two  or  more  sessions  annually  in  each  county  within  the 
circuit,  and  is  attended  at  every  term  by  a  grand  or  petit  jury.  It  has  a 
general  original  jurisdiction,  and  hears  appeals  from  the  county  judge  and 
from  justices'  courts. 

"  To  complete  the  judicial  system  of  the  State  there  are  four  appellate 
courts  and  one  supreme  court  of  last  resort.  Taxes  whether  for  State,  county, 
or  town  purposes  are  computed  on  the  basis  of  the  assessment  made  by  the 
town  assessor,  and  are  collected  by  the  town  collector.     The  assessor  views 

^  The  sheriff  is  the  executive  officer  of  the  higher  courts,  with  responsibility  for 
the  peace  of  the  county.     In  case  of  riot  he  may  cull  out  the  county  militia. 

2  Ordinary  police  work,  other  than  judicial,  is  not  a  county  matter,  but  left 
to  the  township  with  its  constables.  In  cities,  police  belongs  to  the  municipal 
authority,  unless  committed  by  some  State  statute  to  a  special  board. 
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and  values  all  real  estate,  and  requires  from  all  persons  a  true  list  of  their 
porsntial  projR'rty.  The  assessor,  clerk,  and  supervisor  constitute  a  town 
equalizing  board,  to  hear  complaints  and  to  adjust  and  correct  the  assess- 
ment. 

"  The  assessors'  books  from  all  the  towns  then  po  Ijefore  the  county  board, 
who  make  such  corrections  as  cause  valuations  in  one  town  to  boar  just  rela- 
tion to  valuations  in  the  others.  The  county  clerk  transmits  an  abst  ct  of 
the  corrected  assessment  to  the  auditor  of  the  State,  who  places  it  in  the  hands 
of  a  ■'-•^''.te  board  of  equalization. 

"This  board  adjust  valuations  between  counties.  All  taxes  are  estimated 
and  collected  on  this  finally  corrected  assessment.  The  State  authorities,  the 
county  board,  the  town  supervisors,  the  highway  commissioners,  the  town- 
ship school  trustees,  and  the  proper  officers  of  incorporated  cities  and  villages, 
all  certify  to  the  county  clerk  a  statement  of  the  amount  they  recjuire  for  their 
several  purposes.  The  clerk  prepares  a  collection-book  for  each  town  explain- 
ing therein  the  sum  to  be  raised  for  each  purpose.  Having  collected  the  total 
amount  the  collector  disburses  to  each  proper  authority  its  respective  quota. 
In  all  elections,  whether  for  President  of  the  United  States,  representatives 
in  Congress,  State  officers  or  county  officers,  the  township  constitutes  an 
election  precinct,  and  the  supervisor,  assessor,  and  collector  sit  as  the  election 
judges. 

*'  The  words  '  town '  and  '  township  '  signify  a  territorial  division  of  the 
county,  incorporated  for  purposes  of  local  government.  There  remains  to  bo 
mentioned  a  very  numerous  class  of  municipal  corporations  known  in  Illinois 
statutes  as  '  villages'  and  '  cities.'  A  minimum  population  of  three  hundred, 
occupying  not  more  than  two  square  miles  in  extent,  may  by  popular  vote 
become  incorporated  as  a  '  village,'  under  provisions  of  the  general  law.  Six 
village  trustees  are  chosen,  and  they  make  one  of  their  number  president, 
thereby  conferring  on  him  the  general  duties  of  a  mayor.  At  their  dis- 
cretion the  trustees  appoint  a  clerk,  a  treasurer,  a  street  commissioner,  a 
village  constable,  and  other  officers  as  they  deem  necessary.  The  people  may 
elect  a  police  magistrate,  whose  jurisdiction  is  equal  to  that  of  a  justice  of 
the  peace."  ^ 

A  similar  picture  of  the  town  meeting  in  Michigan  is  given  by 
another  recent  authority, — 

"The  first  Monday  in  April  of  each  year  every  citizen  of  the  United 
ijtates  twenty-one  years  of  age  and  upwards  who  has  resided  in  the  State  six 
months,  and  in  the  township  the  ten  days  preceding,  has  the  right  of 
attending  and  participating  in  the  meeting.  The  supervisor,  the  chief 
executive  officer  of  the  township,  presides.  He  and  the  justice  of  the  peace 
whose  term  of  office  soonest  expires,  and  the  township  clerk,  constitute 
the  inspectors  of  election.     After  the  choice  of  officers  for  the  ensuing  year 

*  "Local  Government  in  Illinois,"  by  Albert  Shaw,  LL.D.,  in  Johns  Hopkins 
University  Studies,  Baltimore,  1883. 
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the  electors  proceed  from  twelve  to  one,  or  throe,  aa  tho  case  may  re([uiro, 
to  tho  discussion  of  t(.wn  business.  Coniplaiiit  is  perhaps  nuulo  that  tho 
cattle  in  a  ccrtaiu  part  of  the  townsliiit  are  doiiif,'  ilaiiiaj,'o  by  running,'  at 
lar^'t',  a  bye-law  is  passed  forbiiMing  tlio  samo  umler  puiuilty  not  exceed- 
ing ten  dollars. 

"A  bridijo  may  bo  wanted  in  another  ]iart  of  tho  township,  but  the  in- 
habitants of  that  road  district  cannot  bear  tlio  exprnso  ;  tho  town  nu^oting 
votes  tho  necessary  amount  not  exceeding  tlio  limits  of  law,  for  tho  laws 
restricting  tho  amount  of  taxation  and  indebtedness  are  very  jiarticular  in 
their  jirovisions. 

"Tho  electors  may  regulate  tho  keeping  and  sale  of  gunpowder,  tho 
licensing  of  dogs  and  tho  maintenance  of  hospitals,  ainl  may  order  the  vaccina- 
tion of  all  inhabitants.  Tho  voters  in  town  meeting  are  also  to  decide  how 
much  of  tho  one-mil  tax  on  every  dollar  of  tho  valuation  shall  bo  applied 
to  tho  purchase  of  books  for  tho  township  library,  the  icsidi.  •  g'lug  to 
schools. 

"  Tho  annual  reports  of  the  various  township  olllcers  charged  v  i  a  tho  dis- 
bursement of  jiublic  moneys  are  also  submitted  at  this  time.  In  short, 
whatever  is  local  in  character  and  affocting  tho  township  only  is  subject  to  tho 
control  of  tho  people  a'jsembled  in  town  meeting. 

"Yet  wo  laay  notice  some  minor  ditlbronces  between  the  New  England 
town  meeting  and  its  sister  in  ^licliigan.  In  tho  latter  tho  bye-laws  and 
regulations  are  less  varied  in  character. 

"This  is  duo  to  tho  fact  that  in  the  West  that  part  of  tho  township  where 
the  inhabitants  are  most  numerous,  tho  vilbige,  ami  for  whoso  regulation 
many  laws  are  necessary,  is  set  off  as  an  incorporated  village,  just  as  in  nearly 
all  the  central  and  western  States.  These  villages  have  the  privilege,  either 
directly  in  village  meeting  or  more  often  through  a  c(juncil  of  five  or  more 
trustees,  of  managing  their  own  local  alfairs,  their  i)olice,  lire  department, 
streets  and  waterworks.  In  some  States,  however,  they  are  considered  parts 
of  the  township,  and  as  such  vote  in  town  meeting  on  all  questions  touching 
township  roads,  bridges,  the  poor  and  schools."^ 

The  conspicuous  feature  of  this  system  is  the  reappearance  of 
the  New  England  Town  meeting,  though  in  a  somewhat  less 
primitive  and  at  the  same  time  less  perfect  form,  because  the 
township  of  the  West  is  a  more  artificial  organism  than  the  rural 
Town  of  Massachusetts  or  Rhode  Island,  where,  until  lately, 
everybody  was  of  English  blood,  everybody  knew  everybody  else, 
everybody  was  educated  not  only  in  book  learning,  but  in  tho 
traditions  of  self-government.  However,  such  as  it  is,  the  Illinois 
and  Michigan  system  is  spreading.  Eecent  legislation  in  Cali- 
fornia, Nebraska,  and  other  western  States  permits  its  adoption. 

^  "  Local  Government  in  Michigan,"  by  E.  W.  Bemis,  in  /.  II.  U.  Studies,  Balti 
more,  1883. 
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It  is  iihtnuly  ostaMislunl  in  tlio  tii!ii;iiitikOtit     Ttniitory  oi    Pakota, 
ami  stHMus  vlostiiio!  lo  \no\\{\\  ovor  tho  >\  hole*  Nouh  wtvst.' 

hi  llu'  jMopiMtum  fii  [\w  o\tonf  \ti  wliuh  a  Staio   h.is  adoptovl 
tlu^  tvUMi-^lup  systvMn  (ho  romitv  has  ton*h\l  to  (KH-liiu>  in  iimuM't 
tiiuo.      It  has  lun  orlhoK'ss  ot  xnovo  i-ouM\\nc\wo  in  tlio  \\  ost  than 
ill    Nt'w    l'aii;lauil.      It  has  triHiuoiitly  an  «Hhualioiml  otVu-ial  who 
iiisptuts   tho  si-hi>ols,  aiul  it  raisos  a  ta\  tor  auliiii;  srhools  in  iho 
po»>ror    linvnships.      It     lias    iliitios,    >vliirh    aio    natuially    nioro 
iinnortant    in    a    now    than   in   an   i»Kl   Stalo,  oi   laying.';  imt    main 
rv tails  aiul  «M'oi"tin>;  hriilj^os  aiul  oihor  {Mihlir   \vv>rks.      Ami  soiiio 
tinu's  it  has  tho  ovoi"st>;ht  oi  ti>\vnshij»  ovpoiuliinriv'''     Tlu*  lunirvl 
oi  I'ounty  I'oniiiiissivMiois  consists  in  Mii'hi:,\an  aiul  llliiu>is  of  tlu» 
supervisors  ot   all  (lio  (ownships  within   iho  rinmty  ;   in   \\'isi-on 
sin   aiul    Minnosota   i\\o  I'vmimi^.sioiuns   aro   iliiiH'tly    ihosoii   at    a 
I'ounty  olortiiui. 

I  pass  [o  iho  iui\i>vl  ov  ioiiipri>miso  systoin  as  it  appivais  in  tho 
othor  i;ri>iip  ot  Siati's,  ot"  whuh  ronnsyUania,  (Miio,  Imliana,  aiul 
Iowa  may  bo  taluMi  as  samplos.  In  tlu'S(>  Statos  wo  timl  no  'l\>wn 
iin'otiii!.;.  riioir  t»nviu4iip  may  ha\(<  ;;rtMts'r  ov  less  pi>wor,  but 
its  iiuMiibiMs  ilo  not  ooino  to-;(Mhor  in  a  primary  assiMiibly  ;  it 
oloots  its  IvH-al  iWlioors.  ami  arts  only  tluvnis^h  aiul  by  tlumi.  In 
iMiio  thoro  aro  throo  township  tiiistoos  with  tho  ontiro  ohari;o  I't 
loial  atVaus,  a  olork  ami  a  troasuror.  In  ronnsyhania  tho  town 
ship   is   !';\uornovl   by  two   or   throo  suptu'visors,  oliHioil  tor  tliro«< 

'  Id  S«  it.'i'vhui.l  t!u'  mv.'il  liinnoin\lo  or  l\>iiuiiuuo  in  tho  l^l^l•^  ot'  tho  « liolo  it>- 
|»»Mi>':iu  sssti>i\>  o(  ttio  r;Uiti>u.  It  h.iM  i-ti.ii>;o  of  tho  i>v>hi'o,  thi'  |>v<ov,  iuut  Svhoiils, 
rtUil  owns  l.iuils.  It  h;is  !i  j>riui!U'v  !».ssoml>!y,  niootuii^  scaoijU  unics  ;i  yo.-tv,  whuU 
<lis,->is,siis  t'oiiiuiinit«l  b\isuii'Ns  .-uul  olov'ti*  nil  lulimii  -itialiNO  v-v'iinoil.     It  vosoiiil>lo.s  ui 

tllOSO    10Sl>lH'tS   rtll    .\mOllv';lU     ToHll   or     I'oWUslnp,     out    is   .SllVji'v't     lov    SOIUO    1>«I(>O.SO.S 

to  tho  nmsilu'tiou  ot' rtu  i'(t'ui;il  >'alU'il  lh(>  St.itth.Uli'v,  :;i>(\>iut(nl  hy  thol":uit»>u  tor 
ti  vllstiii't  oi'iti(<nsui»;  :\  miiul'or  ot' oiMuimiiios. 

''  Mr.  liouus  snyji  :  "  liui.simu'li  ns  iu;>uy  i>t  tlio  thou^.•u\ll  iv  moio  to\Mi.shi|v>i 
i>t'  n  Si.Uo  h»>k  tho  }>i>liti>'!»l  «nUu';itiou  rtiiil  i\>iisin\;itisiu  iuH-os.s;»ry  lor  poit'oi't  solt'- 
i'initv\>l,  .sUioo  !tlM»  til:  iiy  thr\Mii;h  hiv'k  ot'  iuo;ius  onnnot  v.ii.no  suitiv'U'ut  iiunioy  lor 
v\>;uls,  In ul^xv-i,  sohools,  ;uul  iho  I'v'ov,  11  hii^hov  miihont Y  is  tioi'vUni,  «iih  tho  powov 
i<t"  ovitialirtiii;  tho  vnliiutiv'ti  ot'  .sovot;»l  iv>iitt.;tiotis  towns,  ot  t.iMUj;  tho  wliolo 
miiiihof  lor  tho  hotiollt  ot'  tho  }>o»MVt',  t\\\A  iM' o\<M'x'isiti»;  .'»  s;inioi'.'ti  i<\o'si>.;ht  ovof 
towuslun  o\i'oiisi's.  .  .  ,  'I'lio  iiiipot'tjtiioo  ol'  this  junvor  is  not  I'lilly  ;»i>)>iOiM.»to»l. 
Vov  l.ti'iv  v>t  Miinhif  iM\i\  i.-.i,iu  lit  Miss.t.-husolts,  thoit'  is  -,-..u'ilv  ;uiy  Si;ito  of 
I'oitutv  nul  Of  >v>iiti»'l  i>t  M'h>>>>ls.  Mxory  tinvu  is  loll  to  itsi>\\ii  iv.sinii.o.s  with 
j>»>of  i-oMtlts  [T).  All  OiliiiMtiM's  o.'iiiiostly  !til\Ov';tto  voiiuly  rtitil  Sttito  l•olltl^>l  of 
s>  hools,  ih;»t  tlioio  iiirtv  ht<  niiiroimity  of  luothoits,  iuiil  th;»t  tho  oi>mitiy  illstiU'ts, 
tho  luiiNonos  oi  our  mvrtt  titou  ui  tlio  p.-ist,  in.iy  not  ilo>;oiiot.Ho.  l<iit  two  iiilhi 
«>ii»'os  ojn'oso  :  tho  fo.tf  of  i'oiiH;ihr;iti,'ii  on  'ho  p.ift  o(  tho  smnU  ti'wtts  whivli 
uoovl  it  niivst,  ;m,l  tho  dtsliko  of  thi'  vioh  I'ltios  ti>  t.iv  thon\^ol\<>s  foi"  tlio  ootititiv 
iltstiivts.  "      "  l.ov'jtl  livnotiimiiit    u  Miohi,i;:»ii, "(»;'.<:.  CM,  [',   l,S, 
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yoavs,  i>no  oaoli  yoar.  ti>i;otlior  with  an  assos^or  yiov  \ahiat>v>n 
pnr|>i»si'sN,  ;i  [-.\\\\\  oU'fk.  thvi'o  a\ulitv>rs,  :uul  ^^whoro  ihi»  j>iH>r  aro 
a  towiishiji  i-liaii.;t''^  t \v»>  (»\  oisoois  ot'  th(>  jn>i>r.  Tho  ^nj>t"V\  isovs 
may  lay  a  iatt>  on  tho  township  iu>t  o\oooiim:;  i>no  por  oi-ni  on 
tht>  \ahiation  v»l  tho  prop(>rty  within  its  hunts  lor  th<'  rojnur  ot 
roads,  hi^liways,  an»l  hriili^os,  aiivl  tlio  ovtnst>ors  i^t  tho  poor  may. 
witli  tlio  oiMisont  oi  t\\v>  justioos, •  hny  a  sinniai-  ta\  lor  tho  po»>f. 
Ihit  as  tho  poof  aro  nsnally  a  ooinity  oli.us'.o,  anil  a-;  .ms  ratopayor 
may  work  ont  his  road  ta\  m  labour,  tv>\\  nsliip  ratos  auiiunit  to 
vory  litllo. 

"lu  lv'«i»."  Siiys  Mr  \\:w\,  "tho  >-ivil  lowusliip,  wtiivh  is  iisu.Ulv  si\  iwilos 
sn\>;U'«',  IS  H  K>>-!>!  i^v'Viiinuit'tic  I'ov  hoKUu*;  t'li\-lhMis,  lojiau'iiix;  iv':>>l'.,  t^•^tUlJ;; 
|iiv<i>oity ,  i;i\iii;;  n'hof  li>  iho  |>ihm'.  ;uul  i>thi'c  l>u>mi'.ss  »'t'  Uv-al  mti'i\:.t.  Its 
oltl  'fis  AW  thiA'o  tiustoivi,  i>»o  k'ltuk,  ;i  W'.ul  MH'oiviMU'  l\<v  o.U'h  uviil  >lis!iiot, 
iM\o  assi'ssvir,  two  ov  ii\i>iji  jiistivfs  lit'  tho  )>ivivo,  juivI  t\NO  i>r  nu'io  i'onst:»Mos. 

'I'llO   lUstU'i'S  :UI>1  i'i>Ust:lMoS  .Ut'   III  ik  SOI\SO  i-OUlltV   otVhiMS,       V  Ot  thoV  .•Ui'  oloOtOil 

by  ti>\MiNhn>s,  iUivl  U  (hov  \\uiiv>\  o  Ivvmu  tho  tv>«ushii>  m  \\ht»'li  tliov  :Uo  ilii'son, 
thov  I'o.'iso  to  l>o  otl'hois,  I'ho  tnistoos  aiv  i"hv>son  tor  thioo  vojus,  Imt  thou 
tonus  ot"  otVu'o  •.iW'  so  !ur:ui:;i\l  th;U  ouo  is  ohoson  o;ivh  you-,     llioothof  ollioors 

;U0  I'hosOll   tor   l\\0  yi•;U^.        I'    thoii'   >s   witlilli   tho   UlUlts  of   tho   tvUMlshlp  ;IH   in- 

ooiporatovl  t»>N\u  i>f  oUy,  tlio  law  u\iiiuos  th:it  :it  lo;ist  I'lio  ot  llio  j>i>;uo>  shall 
hvo  within  tlu'  towi\  or  oity.  Iho  \otors  within  tao  town  oi-  iiiy  otu>o,so  ti 
sip;U;ito  tiNsossov.  Tho  voti'Vs  ot"  tlio  lity  iuo  not  alU'Wod  to  vi'to  tor  ui.ul 
snporxn.ois  nor  for  tho  township  as-ossor  ;  tluy  \>;o  l\n'  all  othor  tv'Wiiship 
otUoois.    .    .   . 

■•Tho  tvnstoo.s  ot"  tho  townsliip  luivo  vaiious  ihitios  in  tlio  .ulnnnistiatuin  ot" 
tho  Y^H'V  laws.  An  !il>lo  I'Ovliovl  poison  api'lvini;;  t'ov  iivvl  in.iy  ho  roi|niiovl  to 
woik  npon  tlio  slioots  or  hi^.hw  .i\  ■..  It  :\  (uu.-.on  who  has  aoijniioii  a  lo»;al 
sottlonu  at  in  tlio  Oi'iiiity,  aiul  who  has  no  uoar  ivlatisos  aMo  ti>  siippoii  hitn. 
rtjiphos  tv>  tho  tuisii^'s  t'lU'  aul,  it  is  tliciv  ilnty  to  U'ok  uitv'  tlio  oaso  ami  tnvin-.li 
or  loiiiso  loUi't".  It'  tlioy  iliouli'  to  luiiu-.h  it,  tluy  may  ili>  so  l>\  .soiulini;  tho 
jH'isoii  to  tho  ooiiiity  {>oi>ilioiiso,  ov  by  >;i\  ui^  luni  what  ihoy  tliiuk  iiooiltiil  in 
t'ooil,  ilolliin<,  inoilu'.il  attoiulaii,  0,  oi  moiioy.  It"  thoy  ivniM>  :»ul  tho  applu- 
rtiit  may  i;i>  to  tho  ooniuy  siipoiN  isois,  ami  thoy  may  I'litoi  tho  trn>toos  to 
tiiinish  aul  ;  ov  it  tlw-  ,sii|'ov\  isois  thinlv  tho  tr.i.stoos  aiv'  i;i\ini;  aul  iinwisolv 
thov  may  oiilor  thom  to  withliv>Ul  it.  In  alt  oasi's  w  lioro  oul  is  t'\inii.->lioil 
iliii'v  lly  l\Y  tho  tiii.stoo-i  (o  tht<  a|>|>lu'aiit  thov  aio  io<iuiioil  to  soiul  a  statomout 
y>(  tho  o\i'oiiNO  monnoil  tv"  tho  aiulitoi  ot  tho  oouiil\ ,  w  ho  prosoiits  tlio  lulls  to 
tho  bo.iul  ol' MipoVN  isvMs,  All  hills  tor  tho  lolut  ot  tho-  i'v>ov  aii'  |'.iul  by  tho 
Ov>iiiilv,  aiul  ;tu'  siii'orN  imMs  it'  tluy  oIioom^  ma\  tako  tho  oiitiio  Inisiiioss  vuit  of 
tho  haiuls  ot'  tho  tiiistoos.  Hut  in  ooiintios  wluno  no  ;>ooilioiiso  is  [Uvin  uUhI,  ami 
whoio  tho  Nii|>oi\  i.sors  mako  no  pivn  isumi  lor  thi'  |>ov>i',  tho  ttii-.toos  aro  loiiniu'il 


'  Jiistuos  aiv  olo>-(o>l   h)   tho   j'oo['u'   Ku'   ino   \'.n.-.,  aim  ooiuiuIsnioiuhI  I'y  liio 
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to  take  entire  cliarge  of  the  business.  Yet  in  any  case  tlie  county  must  meet 
tlie  expenses.  Tlie  trustees  are  the  health  ollicers  of  the  township.  They 
may  recjuire  persons  to  be  vaccinated ;  tliey  may  require  the  removal  of  lilth 
injurious  to  health  ;  tliey  may  adopt  bye-laws  for  preserving  the  health  of  the 
community  and  enforce  them  by  line  and  imprisonment."^ 

In  most  of  these  States  the  county  overshadows  the  township. 
Taking  Pennsylvania  as  an  example,  Ave  find  each  county  governed 
by  a  board  of  three  commissioners,  elected  for  three  years,  upon 
a  minority  vote  system,  the  elector  being  allowed  to  vote  for  two 
candidates  only.  Besides  these  there  are  ollicers,  also  chosen  by 
popular  vote  for  three  years,  viz.  a  sheriff,  coroner,  prothonotary, 
registrar  of  wills,  recorder  of  deeds,  treasurer,  surveyor,  three 
auditors,  clerk  of  the  coui't,  district  attorney.  Some  of  these 
officers  are  paid  by  fees,  except  in  counties  whose  population 
exceeds  50,000,  where  all  are  paid  by  salary.  A  county  with  at 
least  40,000  inhabitants  is  a  judicial  district,  and  elects  its  judge 
for  a  term  of  ten  years.  No  new  county  is  to  contain  less  than 
400  square  miles  or  20,000  inhabitants.-  The  county,  besides 
its  judicial  business  and  the  management  of  the  prisons  incident 
thereto,  besides  its  duties  as  resjects  highways  and  bridges,  has 
educational  and  usually  also  pooi  -law  functions ;  and  it  levies  its 
county  tax  and  the  State  taxes  through  a  collector  for  each  town- 
ship whom  it  and  not  the  township  appoints.  It  audits  the 
accounts  of  townships,  and  has  other  rights  of  control  over  these 
minor  communities  exceeding  those  allv^wed  by  Michigan  or 
Illinois.^  I  must  not  omit  to  remark  that  where  any  local  area 
is  not  governed  by  a  primary  assembly^  of  all  its  citizens,  as  in 
those  States  where  there  is  no  Town  meeting,  and  in  all  States 
in  respect  to  counties,  a  method  is  frequently  provided  for  taking 
the  judgment  of  the  citizens  of  the  local  area,  be  it  township  or 

^  A  Government  Text-Book  for  Iowa  Schools,  pp.  21-23. 

^  See  Constitution  of  Pennsylvania  of  1873,  Arts.  yh\  xiii.  an^i  v. 

ITie  average  population  of  a  county  in  Peun.«;  ivardi.  was  in  1880  64,000. 
There  are  sixty-seven. 

'■^  See  "  Local  Government  in  Pennsylvania,"  i...  J  ;/  U-  Studies,  by  E.  R.  L. 
Gould,  Baltimore,  1883. 

*  As  the  primary  meeting  is  in  England  dying  out  in  die  form  of  the  parish 
vestry,  so  the  plebiscitary  method  seems  to  be  comiuj  in  to  meet  the  now  more 
democratic  conditions  of  the  country.  It  is  recotnized  in  the  Free  Library  Acts, 
which  provide  for  taking  a  poll  of  -ill  the  ratepayers  within  a  given  local  area  to 
determine  whether  or  no  a  local  rate  shall  be  levied  to  provide  a  free  public 
library.  And  see  above  (Chapter  XXXIX.)  as  to  the  proponal  to  subndt 
to  popular  vote  the  question  of  granting  licences  for  the  sale  of  intoxicating 
liquors. 
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county,  by  popular  vote  at  the  polls  upon  a  specific  question, 
usually  the  borrowing  of  money  or  the  levying  of  a  rate  beyond 
the  regular  amount.  This  is  an  extension  to  local  divisions  of 
the  so-called  "  plebiscuary  "  or  referendum  method,  whose  appli- 
cation to  State  legislation  has  been  discussed  in  a  preceding 
chapter.  It  seems  to  work  well,  for  by  providing  an  exceptional 
method  of  meeting  exceptional  cases,  it  enables  the  ordinary 
powers  of  executi^'c  officials,  whether  in  townshij)  or  county,  to 
be  kept  within  narrow  limits. 

Want  of  space  has  compelled  me  to  omit  from  this  sketch 
many  details  which  might  interest  European  students  of  local 
government,  nor  can  I  attempt  to  indicate  the  relations  of  the 
rural  areas,  townships  and  counties,  to  the  incorporated  villages 
and  cities  which  lie  within  their  compass  further  than  by  observ- 
ing that  cities,  even  the  smaller  ones,  are  usually  separated  from 
the  townships,  that  is  to  say,  the  township  government  is  supei'- 
seded  by  the  city  government,  while  cities  of  all  grades  remain 
members  of  the  counties,  bear  their  share  in  county  taxation,  and 
join  in  county  elections.  Often,  however,  the  constitution  of  a 
State  contains  special  provisions  to  meet  the  case  of  a  city  so 
large  as  practically  to  overshadow  or  absorb  the  courty,  as 
Chicago  does  the  county  of  Cook,  and  Cincinnati  the  county  of 
Hamilton,  and  sometimes  the  city  is  made  a  county  by  itself.  Of 
these  villages  and  other  minor  municipalities  there  are  various 
forms  in  different  States.  Ohio,  for  instance,  divides  her  muni- 
cipal corporations  into  {a)  cities,  of  which  there  are  two  classes, 
the  first  class  containing  three  grades,  the  second  class  four 
grades ;  (b)  villages,  also  "with  two  classes,  the  first  of  from  3000 
to  5000  inhabitants,  the  second  of  from  200  to  3000 ;  and  (c) 
hamlets,  incorporated  places  with  less  than  200  inhabitants.^ 
The  principles  which  govern  these  organizations  are  generally  the 
same  ;  the  details  are  infinite,  and  incapable  of  being  summarized 
here.  Of  minor  incorporated  bodies  therefore  I  say  no  more. 
But  the  larger  cities  furnish  a  Avide  and  instructive  field  of 
inquiry ;  and  to  them  three  chapters  must  be  devoted. 


^  Ohio  Voters'  Manual,  Appendix  K.  Ohio  contains:  Cities — 1  first  class, 
first  grade,  1  first  class,  second  grade,  1  first  class,  third  grade,  2  second  class, 
first  grade,  1  second  class,  second  grade,  9  second  class,  third  grade,  23  second 
class,  fourth  grade  ;  Villages — 34  first  class,  395  second  class  ;  Ifainlets — 32,  be- 
sides 785  unincorporate  places  or  towns  mentioned  in  Secretary  of  State's  Report 
for  1881. 
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CHAPTER  XLIX 
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It  may  serve  to  clear  up  a  necessarily  intricate  description  if  I 
add  hero  a  few  general  remarks  a[)plicable  to  all,  or  nearly  all,  of 
the  various  systems  of  local  government  that  prevail  in  the  several 
States  of  the  Union. 

I.  Following  American  authorities,  I  have  treated  the  New 
England  type  or  system  as  a  distinct  one,  and  referred  tho  North- 
western States  to  the  mixed  type.  But  the  European  reader  may 
perhaps  ligure  the  three  systems  most  vividly  to  his  mind  if  he 
will  divide  the  Union  into  three  zones — Northern,  Middle,  and 
Southern.  In  the  northern,  which,  beginning  at  the  confluence 
of  the  Yellowstone  and  Missouri,  stretches  east  to  the  Bay  of 
Fundy,  ami  includes  the  Territory  of  Dakota  and  tho  States  of 
Minnesota,  Wisconsin,  Illinois,  Michigan,  and  the  six  New 
England  States,  ho  will  find  a  primary  assembly,  the  To^vn  or 
township  meeting,  in  preponderant  activity  as  the  unit  of  local 


government. 


In  the  middle  zone,  stretching  from  California  to 


New  Jersey  and  New  York,  inclusive,  along  the  fortieth  parallel 
of  latitude,  he  will  find  the  township  dividing  Avith  tho  county 
the  interests  and  energy  of  tho  peoi)le.  In  some  States  of  this 
zone  the  county  is  the  more  important  organism  and  dwarfs  the 
township ;  in  some  the  toAvnship  seems  to  bo  gaining  on  the 
county ;  but  all  are  alike  in  this,  that  you  cannot  lose  sight  for  a 
moment  of  either  the  smaller  or  tho  larger  area,  and  that  both 
areas  are  governed  by  elected  executive  officers.  The  third  zone 
includes  all  the  southern  States ;  in  Avhich  the  county  is  the  pre- 
dominant organism,  though  here  and  there  school  districts  and 
even  townships  are  gi'OAWng  in  significance. 

II.  Both  county  and  township  are,  like  nearly  everything  else 
in  America,  English  institutions  which  have  suffered  a  sea  change. 
"  The  Southern  county  is  an  attenuated  English  shire  with  the 


ig  else 

Ihange. 

th  the 


towns  left  out."  ^  The  Tiortlicrti  township  is  an  ''iH^iisli  parisl),  a 
parish  of  the  okl  seventeeiith-centuty  fonn,  in  whicli  it  was  still 
in  full  working  order  as  a  civil  no  l(;ss  than  an  ecclesiastical 
organization,  holding  common  property,  and  often  co-extensive 
with  a  town.     Tlio  Town 


mcetnig 


is  the  English  vestry,  tho 
selectmen  are  tlie  churchwardens,  or  select  vesti-ynien,  called  back 
by  the  conditions  of  colonial  life  into  an  activity  fuller  than  they 
exerted  in  England  even  in  the  seventeenth  century,  and  far  fuller 
than  they  now  retain.^  In  England  local  self-government,  except 
as  regards  the  poor  law,  tended  to  decay  in  tho  smaller  {i.e.  parish 
or  township)  areas ;  the  greater  part  of  such  administi'ation  as 
these  latter  needed,  fell  either  to  the  justices  in  petty  sessions  or 
to  oilicials  appointed  by  the  county  or  by  the  central  government, 
until  the  legislation  of  the  present  century  began  to  create  new 
districts,  especially  ])oor  law  and  sanitary  districts,  for  local 
administration.^  In  the  larger  English  area,  the  county,  true  self- 
government  died  out  with  the  ancient  Shire  Moot,  and  fell  into  the 
hands  of  persons  (the  justices  asF.embled  in  Quarter  Sessions) 
nominated  by  the  Crown,  on  the  recommendation  of  the  lord- 
lieutenant.  It  is  only  to-day  that  a  system  of  elective  county 
councils  is  being  created  by  statute.  In  the  American  colonies 
the  governor  filled  the  place  which  the  Crown  held  in  England ; 
but  even  in  colonial  days  there  was  a  tendency  to  substitute 
popular  election  for  gubernatorial  nomination ;  and  county  govern- 
ment, obeying  the  universal  impulse,  is  now  everywhere  demo- 
ci-atic  in  form  ;  though  in  the  South,  while  slavery  and  the 
plantation  system  lasted,  it  was  practically  aristocratic  in  its 
spirit  and  working. 

^  Professor  Macy,  "  Our  Govuriinient,"  an  admirable  elementary  sketch  for 
school  use  of  tho  structure  and  functions  of  the  Federal  and  States  governtnents. 

^  Few  things  iu  English  history  are  better  worth  studying,  or  have  exercised 
a  more  pervading  inlluence  on  the  progress  of  events,  than  the  practical  dis- 
appearance from  rural  England  of  that  Commune  or  Geineinde  which  has  remained 
so  potent  a  factor  in  the  economic  and  social  as  well  as  the  politicd  life  of  France 
and  Italy,  of  Ciermany  (including  Austrian  Germany)  and  of  Switzerland.  If 
Englishmen  were  half  as  active  in  the  study  of  their  own  local  institutions  as 
Americans  have  begun  to  be  in  that  of  theirs,  we  should  have  had  a  copious 
literature  upon  this  interesting  subject. 

^  However,  the  parish  constables  and  way-wardens  in  some  places  continue  to 
be  elected  by  popular  vote  ;  and  the  manor  courts  and  courts  leet  were  semi- 
popular  institutions.     Even  now  the  parish  vestry  has  some  civil  powers. 

In  counties  the  coroner  continued  to  be  elected  by  the  freeholders,  but  as  these 
pages  are  passing  through  the  press,  a  provision  transierring  the  ai)poiutinent  to 
the  newly-created  county  councils  has  been  enacted  by  Parliament  (51  &  52  Vict 
ch.  xli.  §  5). 
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III.  In  England  the  control  of  the  central  government — that 
is,  of  Parliament — is  now  maintained  not  only  by  statutes  defining 
the  duties  and  limiting  the  powers  of  the  various  local  bodies,  but 
also  by  the  powers  vested  in  sundry  departments  of  the  executive, 
the  Local  Government  Board,  Home  Office,  and  Treasury,  of 
disallowing  certain  acts  of  these  bodies,  and  especially  of  super- 
vising their  expenditure  and  checking  their  borrowing.  In 
American  States  the  executive  departments  have  no  similar  func- 
tions. The  local  authorities  are  restrained  partly  by  the  State 
legislature,  whose  statutes  of  course  bind  them,  but  still  more 
eft'ectively,  because  legislatures  are  not  always  to  be  trusted,  by 
the  State  Constitutions.  These  instruments  usually — the  more 
recent  ones  I  think  invariably — contain  provisions  limiting  the 
amount  which  a  county,  township,  village,  school  district,  or  other 
local  area  may  borrow,  and  often  also  the  amount  of  tax  it  may 
levy,  by  reference  to  the  valuation  of  the  property  contained 
within  its  limits.  Specimens  of  these  provisions  will  be  found  in 
a  note  at  the  end  of  this  volume.  They  have  been  found  valuable 
in  checking  the  growth  of  local  indebtedness,  which  had  become, 
even  in  rural  districts,  a  serious  danger.^  The  total  local  debt 
was  in  1880: — 


Counties 
Townships 
School  Districts 

Total 


$125,452,100  (£25,090,000) 
30,190,861  (£6,038,000) 
17,493,110      (£3,498,000) 


$173,136,071     (£34,626,000) 


This  sum  boars  a  comparatively  small  proportion  to  the  total 
debt  of  the  several  States  and  of  the  cities,  which  was  then — 

States $260,377,310      (£52,000,000) 

Cities  over  7500  inhabitants  .  .  .       710,535,924    (£142,100,000) 

Other  municipalLodies  under  7500  inhabitants        56,310,209      (£11,200,000) 


Total 


.  $1,027,223,443     (£205,300,000) 


It  is  also  a  diminishing  amount,  having  fallen  eight  per  cent 
between  1870  and  1880,^  whereas  city  indebtedness  was  then 
still  increasing. 

^  See  also  Chapter  XLIII.  on  "  State  Finance."  These  provisions  are  of  course 
applied  to  cities  also,  which  need  them  even  more.  They  vary  very  much  in 
their  details,  and  in  some  cases  a  special  popular  vote  is  allowed  to  extend  tlie 
limit. 

-  See  article  "Debts,"  by  Mr.  R.  P.  Porter  in  Avierican  Cyclqpcedia  of 
Political  Science. 
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IV.  County  and  township  or  school  district  taxes  are  direct 
taxes,  there  being  no  octroi  in  America,  and  are  collected  along 
with  St.'ite  taxvis  in  the  smallest  tax-gathering  area,  i.e.  the  town- 
ship, where  to^vnships  exist.  Local  rates  are  not,  however,  as  in 
England,  levied  on  immovable  property  only,  but  also  on  personal 
property,  according  to  the  valuation  made  by  the  assessors.  Much 
the  larger  part  of  taxable  personalty  escapes  because  its  o^vners 
conceal  it,  and  there  may  be  no  means  of  ascertaining  what  they 
possess.  Lands  and  houses  are  often  assessed  far  below  their 
true  value,  because  the  township  assessors  have  an  intersst  in 
diminishing  the  share  of  the  county  tax  Avhich  will  fall  upon  their 
township ;  and  similarly  the  county  assessors  have  an  interest  in 
diminishing  the  share  of  the  State  tax  to  be  borne  by  their 
county.^  Real  property  is  taxed  in  the  place  where  it  is 
situate;  personalty  only  in  the  place  wher3  the  owner  re- 
sides.^ But  the  suffrage,  in  local  as  well  as  in  State  and 
National  elections,  is  irrespective  of  property,  and  no  citizen 
can  vote  in  more  than  one  place.  A  man  may  have  a  dozen 
houses  or  farms  in  as  many  cities,  counties,  or  townships ;  he 
will  vote,  even  for  local  purposes,  only  in  the  spot  where  he 
is  held  to  reside. 

The  great  bulk  of  local  expenditure  is  borne  by  local  taxes. 
But  in  some  States  a  portion  of  the  county  taxes  is  allotted  to 
the  aid  of  school  districts,  so  as  to  make  the  wealthier  districts 
relieve  the  burden  of  the  poorer,  and  often  a  similar  subvention 
is  made  from  State  revenues.  The  public  schools,  which  are 
everywhere  and  in  all  grades  gratuitous,  absorb  a  very  large  part 
of  the  whole  revenue  locally  raised,^  and  in  addition  to  what 
taxation  provides  they  receive  a  large  revenue  from  the  lands 
which,  under  Federal  or  State  legislation,  have  been  set  apart  for 
educational  purposes.*     On  the  whole,  the  burden  of  taxation  in 

^  As  to  this  and  the  Boards  of  Equalization  see  Chapter  XLIII.  ante. 

^  Of  course  what  is  really  the  same  property  may  be  taxed  in  more  than  one 
place,  e.g.  a  mining  compj'.iiy  may  be  taxed  as  a  company  in  Montana,  and  the 
bhares  held  by  individual  proprietors  be  possibly  also  taxed  in  the  several  States 
in  which  these  shareholders  reside. 

^  The  total  expenditure  on  public  schools  in  the  United  States  is  stated  by 
the  U.S.  Commissionar  of  Education  (llcjwrt  for  188r)-8G)  at  8111,304,927 
(£22,260,000).  The  i^ational  government  has  no  authority  over  educational 
matters,  but  has,  since  1867,  had  a  Bureau  Avhich  collects  statistics  from  the 
States  and  issues  valuable  reports. 

*  The  student  of  economic  science  may  be  interested  to  hear  that  in  some  of 
the  States  whicii  have  the  largest  permanent  school  fund  the  effect  on  the  efficiency 
of  the  schools,  and  on  the  interest  of  the  people  in  them,  has  been  pernicious.     In 
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rural  districts  is  not  heavy,  nor  is  the  expenditure  often  wasteful, 
because  the  inhabitants,  especially  under  the  Town  meeting 
system,  look  closely  after  it. 

V.  It  is  noteworthy  that  the  Americans,  who  are  supposed  to 
be  especially  fond  of  representative  assemblies,  have  made  very 
little  use  of  representation  in  their  local  government.  The  town- 
ship is  governed  either  by  a  primary  assembly  of  all  citizens  or 
else,  as  in  such  States  as  Ohio  and  Iowa,  by  a  very  small  board, 
not  exceeding  three,  with,  in  both  sets  of  cases,  several  purely 
executive  officers.  In  the  county  there  is  seldom  or  never  a 
county  board  possessing  legislative  functions  ;  ^  usually  only  three 
commissioners  or  supervisors  ^vith  some  few  executive  or  judicial 
othcers.  Local  legislation  (exce})t  in  so  far  as  it  appears  in  the 
petty  bye-laws  of  the  Town  meeting)  is  discouraged.  The  people 
seem  jealous  of  their  county  officials,  electing  them  for  short 
terms,  and  restricting  each  to  a  special  range  of  duties.  This  is 
perhaps  only  another  way  of  saying  that  the  county,  even  in  the 
South,  has  continued  to  be  au  artificial  entity,  and  has  drawn  to 
itself  no  great  part  of  the  interest  and  affections  of  the  citizens. 
Over  five-sixths  of  the  Union  each  county  presents  a  square  figure 
on  the  map,  with  nothing  distinctive  about  it,  nothing  "  natural " 
about  it,  in  the  sense  in  which  such  English  counties  as  Kent  or 
Cornwall  are  natural  entities.  It  is  too  large  for  the  personal 
interest  of  the  citizens :  that  goes  to  the  to^vnship.  It  is  too 
small  to  have  traditions  which  command  the  respect  or  touch  the 
affections  of  its  inhabitants  :  these  belong  to  the  State.^ 

VI.  The  chief  functions  local  government  has  to  discharge  in 
the  United  States  are  the  following : — 

Making  and  repairing  roads  and  bridges. — These  prime  neces- 
sities of  rural  life,  are  provided  for  by  the  township,  county,  or 
State,  according  to  the  class  to  which  a  road  or  bridge  belongs. 
That  the  roads  of  America  are  proverbially  ill-built  and  ill-kept 
is  due  partly  to  the  climate,  with  its  alternations  of  severe  frost, 
occasional  torrential  rains  (in  the  middle  and  southern  States),  and 
long  droughts ;  partly  to  the  hasty  habits  of  the  people,  who  are 
too  busy  with  other  things,  and  too  eager  to  use  their  capital  in 

education,  as  well  as  in  eleemosynary  and  ecclesiastical  matters,  endowments 

would  seem  to  be  a  very  doubtful  benefit. 

^  In  New  York,  however,  there  is  said  to  be  some  tendency  in  this  direction, 
^  In  Virginia  there  used  to  be  in  old  days  a  sort  of  county  feeling  resembling 

that  of  England,  but  this  has  vanished  in  the  social  revolution  that  has  transformed 

the  South. 
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private  enterprises  to  be  willing  to  sjiend  freely  on  highways ; 
partly  also  to  the  thinness  of  ])opulation,  which  is,  except  in  a 
few  manufacturing  districts,  much  less  dense  than  in  western 
Euro])e.  In  many  districts  railways  have  come  before  roads,  so 
roads  have  been  the  less  used  and  cared  for. 

The  administration  of  justice  was  one  of  the  first  needs  wlu\'h 
caused  the  formation  of  the  county:  and  matters  comiected  with 
it  still  form  a  largo  part  of  county  business.  The  voters  elect  a 
judge  or  judges,  and  the  local  prosecuting  ofHcer,  called  the 
district  attorney,  and  the  chief  executive  oflicer,  the  sheritl'.^ 
Prisons  are  a  matter  of  county  concern.  Police  is  always  locally 
regulated,  but  in  the  northern  Stittes  more  usually  by  the  town- 
ship than  by  the  county.  Howevor,  this  branch  of  government, 
so  momentous  in  continental  Europe,  is  in  America  com])aratively 
unimportant  outside  the  cities.  The  rural  districts  get  on  nearly 
everywhere  with  no  guardians  of  the  peace,  beyond  the  township 
constable ;  ^  nor  does  the  State  government,  except,  of  course, 
through  statutes,  exercise  any  control  over  local  police  administra- 
tion.^ In  the  rural  parts  of  the  eastern  and  middle  Stat  3  pro- 
perty is  as  safe  as  anywhere  in  the  world.  In  such  parts  of  the 
West  as  are  disturbed  by  dacoits,  or  by  solitary  highwaymen, 
travellers  defend  themselves,  and,  if  the  shcritl'  is  distant  or 
slack,  lynch  law  may  usefully  be  invoked.  The  care  of  the  poor 
is  thrown  almost  everywhere  upon  local  and  not  upon  State 
authorities,*  and  defrayed  out  of  local  funds,  sometimes  by  the 
county,  sometimes  by  the  township.  The  poor  laws  of  the  several 
States  differ  m  so  many  particulars  that  it  is  impossible  to  give 
even  an  outline  of  them  here.  Little  out-door  relief  is  given, 
though  in  most  States  the  relieving  authority  may,  at  his  or  their 
discretion,  bestow  it ;  and  pauperism  is  not,  and  has  never  been, 
a,  serious  malady,  except  in  some  five  or  six  gi'eat  cities,  where  it 
is  now  vigorously  combated  by  volunteer  organizations  largely 
composed  of  ladies.     The  total  number  of  persons  returned  as 

^  ThCi  Anicvican  sheriff  remains  something  like  what  tlie  English  sherill'  was 
before  his  wings  were  clipped  by  legishition  some  seventy  years  ago.  Even  tlrju 
he  mostly  acted  by  deputy.  The  justices  and  the  county  police  have  since  that 
legislation  largely  superseded  his  action. 

^  Or,  in  States  where  there  are  no  townships,  some  corresponding  ofli^or. 

'  Michigan  is  now  (1888)  said  to  be  instituting  a  sort  of  State  police  for  the 
enforcement  of  her  anti-liquor  legislation. 

*  In  some  States  there  are  State  poor-law  superintendents,  and  frequently 
certain  State  institutions  for  the  benefit  of  particular  classes  of  paupers,  e.g.  pauper 
lunatics. 
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])aupcrs  in  the  whole  Union  in  1880  was  88,60"),  of  whom 
67,OG7  were  inmntes  of  alms-houses,  and  21,598  in  receipt  of 
outrdoor  relief.  This  was  only  1  to  SC)")  of  the  whole  popula- 
tion.i  In  England  and  AVmIos  in  1881  there  were  803,126 
paupers,  to  a  population  of  25,974,439,  or  1  to  32  of  population. 

Sanitation,  which  has  become  so  important  a  department  of 
English  local  administration,  plays  a  small  part  in  the  rural  dis- 
tricts of  America,  because  their  population  is  so  much  more 
thinly  spread  over  the  surface  that  the  need  for  drainage  and 
the  removal  of  nuisances  is  less  pressing;  moreover,  as  the 
humbler  classes  are  better  off,  unhealthy  dwellings  are  far  less 
common.  Public  health  officers  and  sanitary  inspectors  would, 
over  the  larger  part  of  the  covmty,  have  little  occupation.^ 

Education,  on  the  other  hand,  has  hitherto  been  not  only  a 
more  distinctively  local  matter,  but  one  relatively  far  more 
important  than  in  England,  France,  or  Italy.  And  there  is 
usually  a  special  administrative  body,  often  a  special  adminis- 
trative urea,  created  for  its  purposes — the  school  committee  and 
the  school  district.^  The  vast  sum  expended  on  public  in- 
struction has  been  already  mentioned.  Though  primarily  dealt 
with  by  the  smallest  local  circumscription,  there  is  a  growing 
tendency  for  both  the  county  and  the  State  to  interest  them- 
selves in  the  work  of  instruction  by  way  of  inspection,  and  to 
some  extent  of  pecuniary  subventions.  Not  only  does  the 
county  often  appoint  a  county  superintendent,  but  there  are  in 
some  States  county  high  schools  and  (in  most)  county  boards  of 
education,  besides  a  State  Board  of  Commissioners.*  I  need 
hardly  add  that  the  schools  of  all  grades  are  more  numerous  and 
efficient  in  the  northern  and  western  than  in  the  southern  States.^ 
In  old  colonial  days,  when  the  English  Commissioners  for  Foreign 
Plantations  asked  for  information  on  the  subject  of  education 

^  New  York  had  15,217  paupers  (of  whom  2810  were  out-door),  Colorado  47 
(1  out-door),  Arizona  4.  Louisiana  makes  no  return  of  indoor  paupers,  because 
tlie  parishes  (  =  counties)  provide  for  the  maintenance  of  their  poor  in  private 
institutions. 

^  Sanitation,  hovv'cver,  has  occupied  much  attention  in  the  cities.  Cleveland  on 
Lake  Erie  claims  to  have  the  lowest  death  rate  of  any  large  city  in  the  world. 

^  Though  tlie  school  district  frequently  coincides  with  tlie  township,  it  has 
generally  (outside  of  New  England)  administrative  officers  distinct  from  those  of 
the  township,  and  when  it  coincides  it  is  often  subdivided  into  lesser  districts. 

*  In  some  States  provision  is  made  for  the  combination  of  several  school  districts 
to  maintain  a  superior  school  at  a  central  sjiot. 

•*  The  differences  between  the  school  arrangements  of  different  States  are  so 
numerous  that  I  cannot  attempt  to  describe  them. 
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from  the  governors  of  Virginia  and  Connecticut,  the  former 
replied,  "1  thank  God  there  are  no  free  schools  or  printing 
presses,  and  I  liope  we  shall  not  have  any  these  hunched  years  ;"' 
and  the  latter,  "  One-fourth  of  the  annual  reveiuie  of  the  colony 
is  laid  out  in  maintaining  free  scho(jls  for  the  education  of  our 
children."  The  disparity  was  prolonged  and  intensitiod  in  the 
South  by  the  existence  of  slavery.  jSow  that  slavery  has  gone, 
the  South  makes  rapid  advances  ;  but  the  proportion  of  illiteracy, 
especially  of  course  among  the  negroes,  is  still  liigh.- 

It  will  be  observed  that  of  the  general  functions  of  local 
government  above  described,  three,  viz.  police,  sanitation,  and 
poor  relief,  are  sim{)ler  and  less  costly  than  in  England,  and 
indeed  in  most  parts  of  western  and  central  Europe.  It  has 
therefore  proved  easier  to  vest  the  management  of  all  in  the  same 
local  authority,  and  to  get  on  vnth.  a  smaller  number  of  special 
executive  oflficers.  Education  is  indeed  almost  the  only  matter 
which  has  been  deemed  to  demand  a  special  body  to  handle  it. 
Nevertheless,  even  in  America  the  increasing  complexity  of 
civilization,  and  the  growing  tendency  to  invoke  governmental 
aid  for  the  satisfaction  of  wants  which  were  not  previously  felt, 
or  if  felt,  were  met  by  voluntary  action,  tend  to  enlarge  the 
sphere  and  multiply  the  functions  of  local  government. 

VII.  How  far  has  the  spirit  of  political  party  permeated  rural 
local  government  ?  I  have  myself  asked  this  question  a  hundred 
times  in  travelling  through  America,  yet  I  find  it  hard  to  give 
any  general  answer,  because  there  are  great  diversities  in  this 
regard  not  only  between  difterent  States,  but  between  different 

^  Governor  Sir  William  Berkeley,  however,  was  among  the  Virginians  who  in 
1660  subscribed  for  the  erection  in  Virginia  of  "a  colledge  of  students  of  the 
liberal  arts  and  sciences. "  As  to  elementary  instruction  he  said  that  Virginia 
pursued  "  the  same  course  that  is  taken  in  England  out  of  towns,  every  man 
according  to  his  ability  instructing  his  children.  We  have  forty-eight  parishes, 
and  our  ministry  are  well  paid,  and,  by  consent,  should  be  better  if  they  would 
pray  oftener  and  preach  less." — The  Collcye  of  William  and  Mary,  by  Dr.  H.  B. 
Adams. 

^  The  percentage  of  persons  unable  to  read  to  the  whole  population  of  the 
United  States  was,  iu  1880,  13'4  ;  it  was  lowest  in  Iowa  (2"4),  highest  in 
South  Carolina  (48"2)  and  Louisiana  (45"S).  The  percentage  of  persons  unable  to 
write  was  in  the  whole  United  States,  17  ;  lowest  iu  Nebraska  (3'6),  highest  in 
South  Carolina  (55"4)  and  Alabama  (.50 "9). 

It  has  recently  been  proposed  in  Congress  to  reduce  the  surplus  in  the  U.S. 
treasury  by  distributing  sums  among  the  States  in  aid  of  education,  in  proportion 
to  the  need  which  exists  for  schools,  i.e.  to  their  illiteracy.  The  objections  on  the 
score  of  economic  policy,  as  well  as  of  constitutional  law,  are  so  obvious  as  to  liave 
stimulated  a  warm  resistance  to  the  bill. 
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parts  of  tlie  sumo  St;itc,  diversities  duo  sometimes  to  the  char- 
acter of  the  popuhitiori,  sometimes  to  the  varying  intensity  of 
party  feeling,  sometimes  to  the  greater  or  less  degree  in  which 
the  areas  of  local  government  coincide  with  the  election  districts 
for  the  election  of  State  senators  or  representatives.  On  the 
whole  it  would  seem  that  county  ollicials  are  apt  to  bo  chosen 
on  political  lines,  not  so  much  because  any  political  questions 
come  before  them,  or  because  they  can  exert  much  influence  on 
State  or  Federal  elections,  as  because  these  paid  offices  afford 
a  means  of  rewarding  political  services  and  securing  political 
adhesions.  Each  of  the  great  parties  usually  holds  its  county 
convention  and  runs  its  "county  ticket,"  wth  the  unfortunate 
result  of  intruding  national  politics  into  matters  with  which  they 
have  nothing  to  do,  and  of  making  it  more  difficult  for  good 
citizens  outside  the  class  of  professional  politicians  to  find  their 
way  into  county  administration.  However,  the  party  candidates 
are  seldom  bad  men,  and  the  ordinary  voter  is  less  apt  to  vote 
blindly  for  the  party  nominee  than  ho  would  be  in  Federal  or 
State  elections.  In  the  township  and  rural  school  district  party 
spirit  is  much  less  active.  The  offices  are  often  unpaid,  and  the 
personal  merits  of  the  candidates  are  better  known  to  the  voters 
than  are  those  of  the  politiciar  ^  who  seek  for  county  office.^ 
Rings  and  Bosses  (of  whom  mo  ^on)  are  not  unknown  even  in 
rural  New  England.  School  t  ...aitteo  elections  are  often  in- 
fluenced by  party  affiliations.  But  on  the  whole,  the  township 
and  its  government  keep  themselves  pretty  generally  out  of  the 
political  whirlpool :  their  posts  are  filled  by  honest  and  reasonably 
competent  men. 

VIII.  The  apparent  complexity  of  the  system  of  local  govern- 
ment sketched  in  the  last  preceding  chapter  is  due  entirely  to 
the  variations  between  the  several  States.  In  each  State  it  is, 
as  compared  with  that  of  rural  England,  eminently  simple. 
There  are  few  local  divisions,  few  authorities  j  the  divisions 
and  authorities  rarely  overlap.  No  third  local  area  and  local 
authority  intermediate  between  to\vnship  and  county,  and  similar 
to  the  English  poor  law  Union,  or  District  with  its  Council 
recently  proposed  in  England,  has  been  found  necessary.  Espe- 
cially simple  is  the  method  of  levying  taxes.     A  citizen  pays  at 

^  Sometimes  the  party  "  ticket"  leaves  a  blank  space  for  the  voter  to  insert  the 
name  of  the  candidates  for  whom  he  votes  for  township  offices.  See  the  specimen 
Iowa  ticket  at  the  end  of  Chapter  LXVI. 
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the  same  time,  to  the  same  ofTiror,  upon  the  same  papor  of  de- 
mand, all  his  local  taxes,  and  not  only  these,  but  also  lijs  State 
tax  ;  in  fact,  all  the  direct  taxes  which  he  is  re(|uii'e(l  to  pay. 
The  State  is  spared  the  expcnso  of  maintaining  a  separate  collect- 
ing staff,  for  it  leans  upon  and  uses  the  local  oflicials  who  do  the 
pui-ely  local  work.  The  tax-payer  has  not  the  worry  of  repeated 
calls  upon  his  chequ  -book.^  Nor  is  this  sinij)li(ity  and  activity 
of  local  administration  due  to  its  undertaking  few(;r  duties,  as 
compared  with  the  State,  than  is  the  case  in  Europe.  On  the 
contrary,  the  sphere  of  local  government  is  in  America  unusually 
wide,'-^  and  widest  in  what  may  be  called  the  most  characteristi- 
cally American  and  democratic  regions.  New  England  and  the 
North-west.  Americans  constantly  reply  to  the  criticisms  which 
Europeans  pass  on  the  faults  of  their  State  legislatures  and  the 
shortcomings  of  Congress  by  pointing  to  the  healthy  efliciency  of 
their  rural  administration,  which  enables  them  to  bear  with  com- 
posure the  defects  of  the  higher  organs  of  government,  defects 
which  would  be  less  tolerable  in  a  centralized  country,  Avhere  the 
national  government  deals  directly  with  local  aH'airs,  or  where 
local  authorities  await  an  initiative  from  above. 

Of  the  three  or  four  types  or  systems  of  local  government 
which  I  have  described,  tli  it  of  the  Town  or  township  with  its 
popular  primary  assembly  is  admittedly  the  best.  It  is  the 
cheapest  and  the  most  efficient ;  it  is  the  most  educative  to  the 
citizens  who  bear  a  part  in  it.  The  Town  meeting  has  been  not 
only  the  source  but  the  school  of  democracy.^  The  action  of  so 
small  a  unit  needs,  however,  to  be  supi)lemented,  perhaps  also  in 
some  points  supervised,  by  that  of  the  county,  and  in  this 
respect  the  mixed  system  of  the  middle  States  is  deemed  to  have 
borne  its  part  in  the  creation  of  a  perfect  type.  For  some  time 
past  an  assimilative  process  has  been  going  on  over  the  United 
States  tending  to  the  evolution  of  such  a  type.*     In  adopting  the 

^  Some  States,  however,  give  a  man  the  option  of  paying  half-yearly  or 
quarterly.     In  many  a  discount  is  allowed  upon  payment  in  advance. 

^  The  functions  are  not  perhaps  so  numerous  as  in  England,  but  this  is  because 
fewer  functions  are  needed.  The  jiractical  competence  of  local  authorities  for 
undertaking  any  new  functions  that  may  become  needed,  and  which  the  State 
may  entrust  to  them,  is  great. 

*  In  Rhode  Island  it  was  the  Towns  that  made  the  State. 

*  This  tendency  is  visible  not  least  as  re,-  Is  the  systems  of  educational  admin- 
istration. The  National  Teachers'  Association  of  the  U.S.  not  long  since  prepared 
an  elaborate  report  on  the  various  existincr  sy.stenis,  and  the  more  progressive 
States  are  on  the  alert  to  profit  by  one  another's  experience. 
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township  system  of  New  England,  the  north-western  States  have 
borrowed  some  of  the  attributes  of  the  middle  States  county 
system.  The  middle  States  have  developed  the  township  into  a 
higher  vitality  than  it  formerly  possessed  there.  Some  of  the 
southern  States  are  introducing  the  township,  and  others  are 
likely  to  follow  as  they  advance  in  population  and  education.  It 
is  possible  that  by  the  middle  of  next  century  there  "will  prevail 
one  system,  uniform  in  its  outlines,  over  the  whole  country,  with 
the  township  for  its  basis,  and  the  county  as  the  organ  called 
to  deal  with  those  matters  which,  while  they  are  too  large  for 
township  management,  it  seems  inexpedient  to  remit  to  the 
unhealthy  atmosphere  of  a  State  capital. 
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THE   GOVERNMENT   OF   CITIES 


The  <^oulh  of  great  cities  has  been  among  the  most  significant 
and  least  fortuiiate  changes  in  the  character  of  the  population  of 
the  United  States  during  the  century  that  has  passed  since  1787. 
The  census  of  1790  showed  only  thirteen  cities  with  more  than 
5000,  and  none  with  more  than  40,000  inhabitants.  In  1880 
there  were  494  exceeding  5000,  forty  exceeding  40,000,  twenty  ex- 
ceeding 100,000.  There  are  probably  to-day  (1888)  at  least  thirty 
exceeding  100,000.  The  ratio  of  persons  living  in  cities  exceed- 
ing 8000  inhabitants  to  the  total  population  was,  in  1790,  3*3  to 
every  100,  in  1840,  8*5,  in  1880,  22-5.  And  this  change  has 
gone  on  Avith  accelerated  speed  not^vithstanding  the  enormous 
extension  of  settlement  over  the  vast  regions  of  the  West. 
Needless  to  say  that  a  still  larger  and  increasing  proportion  of 
the  wealth  of  the  country  is  gathered  into  the  larger  cities. 
Their  government  is  therefore  a  matter  of  high  concern  to 
America,  and  one  which  cannot  be  omitted  from  a  discussion  of 
transatlantic  politics.  Such  a  discussion  is,  however,  exposed  to 
two  difficulties.  One  is  that  the  actual  working  of  municipal 
government  in  the  United  States  is  so  inextricably  involved  with 
the  party  system  that  it  is  hard  to  understand  or  judge  it  with- 
out a  comprthension  of  that  system,  an  account  of  which  I  am, 
nevertheless,  forced  to  reserve  for  subso(iucut  chapters.  The 
other  is  that  the  laws  which  regulate  municipal  govei  tmient  are 
even  more  diverse  from  one  another  than  those  whence  I  have 
drawn  the  account  already  given  of  State  governments  and  rural 
local  government.  For  not  only  has  each  State  its  o\vn  system  of 
laws  for  the  government  of  cities,  ])ut  within  a  State  there  is,  as 
regards  the  cities,  little  uniformity  in  municipal  arrangements. 
Larger  cities  are  often  governed  ditleicntly  from  the  smaller  ones  ; 
and  one  large  city  is  dillerently  organized  from  another.  So  far  as 
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the  legal  arrangements  go,  no  general  description,  such  as  might 
be  given  of  English  municipal  governments  under  the  Municipal 
Corporation  Acts,  is  possible  in  America.  I  am  therefore  obliged 
to  confine  myself  to  a  few  features  common  to  most  city  govern- 
ments occasionally  taking  illustrations  from  the  constitution  or 
history  of  some  one  or  other  of  the  leading  municipalities. 

The  history  of  American  cities,  though  striking  and  instructive, 
has  been  short.  Of  the  ten  greatest  cities  of  to-day  only  four — 
Baltimore,  New  Orleans,  New  York,  and  Philadelphia — were 
municipal  corporations  in  1820.^  Every  city  has  received  its 
form  of  government  from  the  State  in  which  it  stands,  and  this 
form  has  been  repeatedly  modified.  Formerly  each  city  .  otained 
a  special  charter ;  now  in  nearly  all  States  there  are  general  laws 
under  which  a  popidatiou  of  a  certain  size  and  density  may  be 
incorporated.  Yet,  as  observed  above,  special  legislation  for 
particular  cities,  especially  the  greater  ones,  continues  to  bo  very 
frequent. 

Although  American  city  governments  have  a  general  resem- 
blance to  those  English  municipalities  which  were  their  first 
model,^  their  present  structure  shows  them  to  have  been  much 
influenced  by  that  of  the  State  governments.  ^Ve  find  in  all  the 
larger  cities — 

A  mayor,  head  of  the  executive,  and  elected  directly  by  the 
voters  within  the  city. 

Certain  executive  officers  or  boards,  some  directly  elected  by 
the  city  voters,  otherb  iiominated  by  the  mayor  or  chosen 
by  the  city  legislature. 

A  legislature,  consisting  usuall}  of  two,  but  sometimes  of  ono 
chamber,  directly  elected  by  the  city  voters. 

Judges,  usually  elected  by  the  city  voters,  but  sometimes 
api)oiiitcd  by  the  State. 

What  is  this  but  the  frame  of  a  State  goveriunent  applied  to 
the  smaller  area  of  a  city  ?  The  mayor  corresponds  to  the 
Governor,  the  officers  or  boards  to  the  various  State  officials  and 
boards  (described  in  Chapter  XLI.)  elected,  in  most  cases,  by  the 
people ;  the  aldermen  and  connnon  council  (as  they  are  generally 

^  Tlie  terra  "  city"  denotes  in  America  what  is  called  in  England  a  municipal 
l)orongh,  and  has  nothing  to  do  with  either  size  or  antiquity.  The  constitution 
or  frame  of  goveiimicnt  of  a  city,  which  is  always  given  by  a  State  statute,  general 
or  special,  is  called  its  charter. 

■^  American  municipalities  have,  of  course,  never  been,  since  the  Revolution, 
close  corporations  lik"  most  English  boroughs  before  the  Act  of  1 SJJ5. 
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called)  to  the  State  Senate  and  Assembly ;    the  city  elective 


judiciary  to  the  State  elective  judiciary. 


A  few  words 


^h  of  these 


lal  authorities.      The 


municip;i 

mayor  is  by  far  the  most  conspicuous  figure  in  city  governments, 
much  more  important  than  the  mayor  of  an  English  or  Irish 
borough,  or  the  provost  of  a  Scotch  one.  He  holds  oflice,  some- 
times for  one  year,-  but  now  more  frequently  for  two,^  three,  or 
even  five  "*  years.  In  some  cities  he  is  not  re-eligible.  He  is  directly 
elected  by  the  people  of  the  whole  city,  and  is  usually  not  a 
member  of  the  city  legislature.^  He  has,  almost  everywhere,  a 
veto  on  all  ordinances  passed  by  that  legislature,  which,  however, 
can  be  overridden  by  a  two-thirds  majority.  In  many  cities  ho 
ap})oints  some  among  the  heads  of  departments  and  administrative 
boards,  though  usually  the  approval  of  the  legislature  or  of  one 
branch  of  if^  is  required.  Quite  recently  some  city  charters 
have  gone  so  far  as  to  make  him  generally  responsible  for  all  the 
departments,  though  limiting  his  initiative  by  the  right  of  the 
legislature  to  give  or  withhold  supplies,  and  making  him  liable  to 
impeachment  for  misfeasance.  He  receives  a  considerable  salary, 
varying  with  the  size  of  the  city,  but  sometimes  reaching  Si 0,000, 
the  same  salary  as  that  allotted  to  the  justices  of  the  Supreme 
Federal  Court.  It  rests  with  him,  as  the  chief  executive  officer,  to 
provide  for  the  public  peace,  to  quell  riots,  and,  if  necessary,  to  call 
out  the  militia.'^     He  often  exerts  a  pretty  wide  discretion  as  to 

^  American  municipal  governments  are  of  course  subject  to  three  general  rules  : 
that  they  have  no  powers  other  than  those  conferred  on  tliem  by  the  State,  that 
they  cannot  delegate  their  powers,  and  tliat  their  legislation  and  action  generally 
is  subject  to  the  constitution  and  stiitutes  as  well  of  the  United  States  as  of  the 
State  to  which  they  belong. 

^  Generally  in  tlie  cities  of  the  second  rank  and  in  Boston. 

^  New  York,  Brooklyn,  Chicago,  Baltimore,  San  Francisro,  Cincinnati,  and 
generally  in  the  larger  cities.  *  Philadelphia,  St   Louis. 

■*  In  Chicago  and  Siin  Francisco  the  mayor  sits  in  tlie  legislature. 

"  The  Brooklyn  charter  allows  the  mayor  to  appoint  heads  of  departments 
without  any  concurrence  of  the  council,  in  the  belief  that  thus  responsil)iiity  can 
be  better  fixed  upon  him  ;  and  New  York  has  lately  (1884)  taken  tlie  same  course. 

^  Some  iilea  of  the  complexity  due  to  tlie  practice  of  giving  special  charters  to 
particular  cities,  or  passing  sjiecial  bills  relating  to  them,  may  be  gathered  from 
the  fact  that  in  Ohio,  for  instance,  the  duties  of  the  mayor  vary  greatly  in  the 
six  chief  cities  of  the  State.  Tliere  are  duties  wliich  a  mayor  has  in  Cincinnati 
only,  out  of  all  the  cities  of  the  State  ;  others  which  he  has  in  all  tlie  cities  except 
Cincinnati ;  others  in  Cin<'iniiati  and  Toledo  only  ;  others  in  Cleveland,  Toledo, 
Columbus,  Dayton,  and  Springfield  only  ;  otliers  in  Cleveland  and  Toledo  only  ; 
others  in  Cleveland  only  ;  others  in  Toledo  only  ;  others  in  Columbus  and  Dayton 
only.  These  variations  are  the  residt  not  of  ordinances  made  by  each  city  for 
itself,  but  of  State  legislation. 
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the  enforcement  of  the  law ;  he  may,  for  instance,  put  in  force 
Sunday  Closing  Acts  or  regulations,  or  omit  to  do  so. 

The  practical  work  of  administration  is  carried  on  by  a  number 
of  departments,  sometimes  under  one  head,  sometimes  constituted 
as  boards  or  commissions.  The  most  important  of  these  are 
directly  elected  by  the  people,  for  a  term  of  one,  two,  three,  or 
four  years.  Some,  however,  are  chosen  by  the  city  legislature, 
some  by  the  mayor  with  the  approval  of  the  legislature  or  its 
upper  chamber.  In  most  cities  the  chief  executive  officers  have 
been  disconnected  from  one  another,  owing  no  common  allegiance, 
except  that  which  their  financial  dependence  on  the  city  legis- 
lature involves,  and  communicating  less  with  the  city  legislature 
as  a  whole  than  with  its  committees,  each  charged  with  some  one 
branch  of  administration,  and  each  apt  to  job  it. 

Education  has  been  generally  treated  as  a  distinct  matter, 
with  which  neither  the  mayor  nor  the  legislature  has  been 
suff'ered  to  meddle.  It  is  committed  to  a  Board  of  Education, 
whose  members  are  separately  elected  by  the  people,  or,  as  in 
Brooklyn,  appointed  by  the  mayor,  levy  (though  they  do  not  them- 
selves collect)  a  separate  tax,  and  have  an  executive  staff"  of  their 
own  at  their  disposal.^ 

The  city  legislature  usually  consists  in  small  cities  of  one 
chamber,  in  large  ones  of  two,  the  upper  of  which  generally  bears 
the  name  of  the  Board  of  Aldermen,  the  lower  that  of  the 
Common  Council.^  All  are  elected  by  the  citizens,  generally  in 
wards,  but  the  upper  house  occasionally  by  districts  or  on  what 
is  called  a  "general  ticket,"  i.e.  a  vote  over  the  whole  city.^ 
Usually  the  common  council  is  elected  for  one  year,  or  at  most 
for  two  years,  the  upper  chamber  frequently  for  a  longer  period.* 

^  Tliere  are  some  points  of  resemblance  in  this  system  to  the  government  of 
English  cities,  and  especially  of  London.  The  English  common  councils  elect 
certain  ollicials  and  manage  their  business  by  committees.  In  London  the  sherifls 
and  chamberlain  are  elected  by  the  liverymen.  Note,  however,  that  in  no  Eng- 
lish borough  or  city  do  we  find  a  two-chambered  legislature,  nor  (except  as  last 
aforesaid  in  London)  oflicials  elected  by  popular  vote,  nor  a  veto  on  legislation 
vested  in  the  mayor. 

*  Some  large  cities,  however  (e.g.  New  York  and  Brooklyn,  Chicago  with  its 
36  aldermen,  San  Francisco  with  its  12  supervisors),  have  only  one  chamber. 

^  In  some  few  cities,  among  which  is  Cliicago,  the  plan  of  minority  representa- 
tion lias  been  to  some  extent  ado])ted  by  allowing  the  voter  to  cast  his  vote  for  two 
candidates  only  when  there  are  tliree  places  to  be  tilled.  It  was  tried  in  New  York, 
but  the  State  Court  of  Appeals  held  the  statute  creating  it  to  be  unconstitutional. 

*  Sometimes  the  councilman  is  required  by  statute  to  be  a  resident  in  the 
ward  he  represents. 
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Both  are  usually  unpaid  in  the  smaller  cities,  sometimes  paid  in 
the  larger.^  All  city  legislation,  that  is  to  say,  ordinances,  bye- 
laws,  and  votes  of  money  from  the  city  treasury,  are  passed  by 
the  council  or  councils,  subject  in  many  cases  to  the  mayor's 
veto.  Except  in  a  few  cities  governed  by  very  recent  charters, 
the  councils  have  some  control  over  at  least  the  minor  officials. 
Such  control  is  exercised  by  committees,  a  method  borrowed 
from  th^  State  and  National  legislatures,  and  suggested  by  the 
same  reasons  of  convenience  which  have  established  it  there,  but 
proved  by  experience  to  have  the  evils  of  secrecy  and  irresponsi- 
bility as  well  as  that  of  disconnecting  the  departments  from  one 
another. 

The  city  judges  are  only  in  so  far  a  part  of  the  municipal 
government  that  in  most  of  the  larger  cities  they  are  elected  by 
the  citizens,  like  the  other  chief  officers.  There  are  usually 
several  superior  judges,  chosen  for  terms  of  five  years  and 
upwards,  and  a  larger  number  of  police  judges  or  justices,^ 
generally  for  shorter  terms.  Occasionally,  however,  the  State  has 
prudently  reserved  to  itself  the  appointment  of  judges.  Thus  in 
New  Haven,  Connecticut  (population  in  1880,  62,882) — 

"Constables,  justices  of  the  peace,  and  sherifT,  are  elected  by  the  citizens, 
but  the  city  cuu'ts  derive  existence  directly  from  the  State  legislature.  .  .  . 
The  mode  of  ocler  ting  judges  is  this  :  the  New  Haven  county  delegation  to 
the  dominant  party  in  the  legislature  assembles  in  caucus  and  nominates  two 
of  the  same  political  faith  to  be  respectively  judge  and  assistant  judge  of  the 
New  Haven  city  court.  Their  choice  is  adopted  by  their  party,  and  the 
nominations  are  duly  ratified,  often  by  a  strict  party  vote.  Inasmuch  as  the 
legislature  is  usually  Republican,  and  the  city  of  New  Haven  is  unfailingly 
Democratic,  these  usages  amount  to  a  reservation  of  judicial  oflices  from  the 
'  hungry  and  thirsty '  local  majority,  and  the  maintenance  of  a  certain  control 
by  the  Republican  country  towns  over  the  Democratic  city."^ 

*  Boston  and  Cincinnati  give  no  salary,  St.  Louis  pays  members  of  both  its 
councils  $300  (£60)  a  year^  Baltimore,  $1000  (£200),  New  York  pays  and  Brook- 
lyn does  not. 

"  Sometimes  (as  in  St.  Louis)  the  police  justices  are  nominated  by  the  mayor. 

'  "  During  the  session  of  the  legislature  in  March  1885  this  argument  was  put 
forward  in  answer  to  a  Democratic  plea  for  representation  upon  the  city  court 
bench.  *  The  Democrats  possess  all  the  other  olhces  in  New  Haven.  It's  only 
fair  that  the  Republicans  should  have  the  city  court.'  Each  party  accepted  the 
statement  as  a  conclusive  reason  for  political  action.  It  would  be  gratifying  to 
find  the  subject  discussed  upon  a  higher  plane,  and  the  incumbents  of  the  otlices 
who  had  done  well  continued  from  term  to  terra  without  regard  to  party  applica- 
tions.  But  in  the  present  condition  of  political  morals,  the  existing  arrangements 
are  probably  the  most  practicable  that  could  be  made.     It  goes  without  saying 
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It  need  liiirdly  be  said  that  all  the  above  officers,  from  the  mayor 
and  judges  downwards,  are,  like  State  otHcers,  elected  by  man- 
hood suil'rage.  Their  election  is  usually  made  to  coincide  with 
that  of  State  officers,  perhaps  also  of  Federal  congressmen.  This 
saves  expense  and  trouble.  But  as  it  not  only  bewilders  the 
voter  in  his  choice  of  men  by  distracting  his  attention  between  a 
lii-ge  number  of  candidates  and  places,  but  also  confirms  the 
tendency,  already  strong,  to  vote  for  city  officers  on  party  lines, 
there  has  of  late  years  been  a  movement  in  some  f(!W  spots  to 
have  the  municipal  elections  fix"  1  fur  a  difFcrcnt  date  from  that  of 
State  or  Federal  elections,  so  that  the  undistractcd  and  non- 
partisan thought  of  the  citizens  may  be  given  to  the  former.^ 

At  present  the  disposition  to  run  and  vote  for  candidates 
according  to  party  is  practically  universal,  although  the  duty  of 
party  loyalty  is  deemed  less  binding  than  in  State  or  Federal 
elections.  When  both  the  great  parties  put  forward  questionable 
men,  a  non-par'isan  list,  or  so-called  **  citizens'  ticket,"  may  be 
run  by  a  comomation  of  respectable  men  of  both  parties.  Some- 
times this  attempt  succeeds.  However,  though  the  tenets  of 
Republicans  and  Democrats  have  absolutely  nothing  to  do  with 
the  conduct  of  city  affairs,  though  the  sole  object  of  the  election, 
say  of  a  city  comptroller  or  auditor,  may  be  to  find  an  honest 
man  of  good  business  habits,  four-fifths  of  the  electors  in  nearly 
all  cities  give  little  thought  to  the  personal  qualifications  of  the 
candidates,  and  vote  the  "straight  out  ticket." 

The  functions  of  city  governments  may  be  distributed  into 
three  groups — (a)  those  which  are  delegated  by  the  State  out  of 
its  general  coercive  and  administrative  powers,  including  the 
police  power,  the  granting  of  licences,  the  execution  of  laws  re- 
lating to  adulteration  and  explosives ;  (b)  those  which  though 
done  under  general  laws  are  properly  matters  of  local  charge 
and  subject  to  local  regulation,  such  as  education  and  the  care 

tliat  country  districts  are,  as  a  rule,  more  deserving  of  political  power  than  are 
cities.  The  method  of  selecting  the  judiciary  is  everywhere  a  moral  question,  but 
it  seems  to  me  that  the  State  authority  should  designate  every  judge  of  a  rank 
higher  than  a  justice  of  the  peace.  If  the  city  judges  were  locally  elected  upon  the 
general  party  ticket,  the  successful  candidates  would  often  be  under  obligations  to 
elements  in  the  community  which  are  the  chief  source  and  nurse  of  the  criminal 
class — an  unseemly  position  for  a  judge." — Mr.  Charles  H.  Levenncre  in  his 
interesting  sketch  of  the  "Town  and  City  Government  of  New  Haven"  (p.  77). 

^  On  the  other  hand,  there  are  cities  which  hope  to  draw  out  a  larger  vote, 
and  therefore  obtain  a  better  choice,  by  putting  their  municipal  elections  at  the 
same  time  as  the  State  elections.     This  has  just  been  done  by  Minneapolis. 
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of  the  poor ;  and  (c)  those  which  are  not  so  much  of  a  political 
as  of  a  purely  business  order,  such  as  the  paving  and  cleansing 
of  streets,  lIio  maintenance  of  proper  drains,  the  provision  of 
water  and  light.  In  respect  of  .the  first,  and  to  some  extent  of 
the  second  of  these  groups,  the  city  may  be  properly  deemed  a 
political  entity  ;  in  respect  of  the  third  it  is  rather  to  be  com- 
pared to  a  business  corporation  or  com])any,  in  which  the  tax- 
payers are  shareholders,  doing,  through  the  agency  of  the  city 
officers,  things  which  each  might  do  for  himself,  though  with 
more  cost  and  trouble.  All  three  sets  of  functions  are  dealt  with 
by  American  legislation  in  the  same  viy,  and  utg  alike  given  to 
officials  and  a  legislature  elected  by  persons  of  whom  a  largo  part 
pay  no  direct  taxes.  Education,  however,  is  usually  detached 
from  the  general  city  government  and  entrusted  to  a  separate 
authority,^  while  in  some  cities  the  control  of  the  police  has 
been  withheld  or  withdra^vn  from  that  goverimicnt,  and  entrusted 
to  the  hands  of  a  separate  board.''^  The  most  remarkable  instance 
is  that  of  Boston,  in  which  city  a  Massachusetts  f  tatute  of  1885 
entrusts  the  police  department  and  the  power  to  license,  regulate, 
and  restrain  the  sale  of  intoxicating  liquors,  to  a  special  board  of 
three  persons,  to  be  appointed  for  five  years  by  the  State 
governor  and  council.  Both  political  parties  are  directed  by  the 
statute  to  be  represented  on  the  board.  (This  is  a  frequent  pro- 
vision in  recent  charters.)  The  city  pays  on  the  board's  requisi- 
tion all  the  expenses  of  the  police  department.  In  New  York 
the  police  commissioners  are  appointed  by  the  mayor,  but  in 
order  to  '*  take  the  department  out  of  politics "  an  urnvTitten 
understanding  has  been  established  that  he,  though  himself 
always  a  partisan,  shall  appoint  two  Democratic  and  two  Repub- 
lican commissioners.  The  post  of  policeman  is  "spoils"  of 
the  humbler  order,  but  spoils  equal' y  divided  between  the 
parties. 

Taxes  in  cities,  as  in  rural  districts,  are  levied  upon  personal 
as  well  as  real  property ;  and  the  city  tax  is  collected  along  with 
the  county  tax  and  State  tax  by  the  same  collectors.  There  are, 
of  course,  endless  varieties  in  the  practice  of  different  States 
and  cities  as  to  methods  of  assessment  and  to  the  minor  imposts 

^  Though  sometimes,  as  in  Baltimore,  the  city  legishature  appoints  a  Board  of 
Education.  Unliappily,  iu  some  cities  education  is  "  witliin  politic.-,,"  and,  as 
may  be  supposed,  with  results  unfavourable  to  the  independence  and  even  to  the 
quality  of  tlie  teachers.  ''  So  ia  Baltimore. 
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subsidiary  to  the  property  tax.  Both  real  and  personal  property 
are  usually  assessed  far  below  their  true  value,^  the  latter 
because  owners  are  reticent,  the  former  because  the  city  assessors 
are  anxious  to  take  as  lit^le  as  possible  of  the  State  and  county 
burden  on  the  shoulders  of  their  own  community,  though  in  this 
patriotic  effort  they  are  thecked  by  the  county  and  State  Boards 
of  Equalization.  Taxes  are  usually  so  much  higher  in  the  larger 
cities  than  in  the  country  districts  or  smaller  municipalities,  that 
there  is  a  strong  tendency  for  rich  men  to  migrate  from  the  city 
to  its  suburbs  in  order  to  escape  the  city  collector.  Perhaps  the 
city  overtakes  them,  extending  its  limits  and  incorporating  its 
suburbs  ;  perhaps  they  fly  farther  afield  by  the  railway  and  make 
the  prosperity  of  country  towns  twenty  or  thirty  miles  away. 
The  unfortunate  consequence  follows,  not  only  that  the  taxes  are 
heavier  for  those  who  remain  in  the  city,  but  that  the  philan- 
thropic and  political  work  of  the  city  loses  the  participation  of 
those  who  ought  to  have  shared  in  it.  For  a  man  votes  in  one 
place  only,  the  place  where  he  resides,  and  is  taxed  on  his  per- 
sonalty, although  he  is  taxed  on  his  real  property  wherever  it  is 
situate,  perhaps  in  half  a  dozen  cities  or  counties.  And  where  he 
has  no  vote,  he  is  neither  eligible  for  local  office  nor  deemed 
entitled  to  take  a  part  in  local  political  agitation. 

It  may  conduce  to  a  better  comprehension  of  the  newest 
frame  of  city  government  if  I  present  an  outline  of  the  municipal 
system  in  two  recently  reformed  cities.  In  both  of  them  there 
had  been  serious  maladministration  due  to  causes  to  be  presently 
explained,  and  many  efforts  had  been  made  to  apply  drastic 
remedies.  In  one,  St.  Louis,  a  completely  new  charter  has  been 
enacted,  embodying,  in  the  main,  the  views  of  municipal  reformers. 
In  the  other,  Boston,  a  number  of  specific  improvements  have 
been  effected  in  a  charter  dating  from  1854.  I  begin  with  the 
latter  as  the  older  city.^ 

Boston  (population  in  1880,  362,839)  is  divided  into  twenty-four  wards  and 
twelve  aldermanic  districts,  each  ward  being  subdivided  into  voting  precincts, 

^  In  New  York  the  assessor's  valuation  of  real  estate  is  said  to  be  about  60  per 
cent  of  its  true  value,  in  Chicago  between  20  and  30  per  cent  of  that  value  {City 
Gomrnvient  of  Philadelphia,  p.  323). 

^  This  account  of  Boston  government  is  abstracted  from  a  valuable  paper  by 
Mr.  James  M.  Bugbee,  entitled  the  "City  Government  of  Boston,"  in  Johns 
Hopkins  University  Studies,  fifth  series  (Baltimore,  1887).  It  contains  some  in- 
teresting extracts  from  the  Report  of  the  Boston  Commission  of  1884,  suggesting 
reforms,  some  of  which  were  adopted  by  the  State  legislature. 
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with  about  fivo  lnu  'IreJ  voters  in  each.  Municipal  elections  are  held  annually 
early  in  Deceniber. 

The  mayor  is  elected  for  one  year  by  the  people  of  the  whole  city  ;  receives 
$10,000  a  year  (i;'2000)  ;  appoints,  subject  to  confirmation  by  the  board  of 
aldermen,  tlie  chief  olliccrs  and  boanls  (except  the  police  board  and  strei't 
commissioners),  and  may  remove  any  of  them  for  cause.  He  summons  the 
heads  of  departments  at  least  once  a  month  for  consultation.  Every  ordi- 
nance, order,  resolution,  or  vote  of  the  city  council,  and  every  act  of  either 
branch  or  of  the  school  committee  involving,'  the  expenditure  of  money,  is 
presented  to  him  for  approval,  and  if  disapjiroved,  falls  to  the  ground,  unless 
reconsidered  and  passed  by  a  two-thirds  vote.  He  may  veto  se|)arato  items  in 
a  general  appropriation  bill.  The  departments  send  their  estimates  to  him, 
which  he  submits  to  the  council  with  his  recommendations  thereon.  All 
drafts  on  the  city  treasury,  and  all  contracts  exceeding  $10U0  (ii200),  reiiuire 
his  written  approval.^  [Note  that  he  is  not  himself  a  member  of  either  branch 
of  the  city  legislature.] 

The  legislature,  called  collectively  the  City  Council,  consists  of  twc 
branches,  viz.  the  Board  of  Aldermen,  elected  one  from  each  of  twelve  districts, 
and  the  Common  Council  of  seventy-two  members,  three  for  each  ward.  Both 
are  elected  annually.  They  are  restricted  to  purely  legislative  (including 
financial)  functions. 

The  executive  departments  are  the  following : — 

Elected  hy  popular  vote. — Three  street  commissioners,  one  each  year  for  a 
three  years  term,  with  power  to  lay  out  streets  and  assess  damages,  ^\'hen 
the  estimated  cost  of  a  street  exceeds  $10,000  the  concurrence  of  the  council 
is  required. 

Appointed  hy  mayor  and  aldermen. — Superintendent  of  streets,  charged 
with  paving,  repairing,  and  watering  the  streets. 

Fire  department — three  commissioners  serving  three  years. 

Head  of  department  for  the  survey  and  inspection  of  buildings.  Term 
three  years. 

Health  department — three  commissioners,  with  large  sanitation  powers  for 
preserving  public  health  and  abating  nuisances.     Term  three  years. 

Overseers  of  the  poor — four  each  year.  Term  three  years.^  They  manage 
out-door  relief  and  the  trust  funds  which  the  city  holds  for  that  purpose.  No 
salary. 

Board  of  public  institutions — nine  directors,  charged  with  the  care  of  the 
alms-houses,  houses  of  correction,  of  industry,  of  reformation,  house  for  pauper 
children,  and  lunatic  hospital.  Term  three  years.  No  salary.  It  is  in  these 
inst'.tutions  chat  in-door  relief  is  given. 

^  The  mayor  has  a  number  of  minor  duties.  "  It  appears  from  the  latest 
edition  of  the  Ordinances  that  no  one  can  climb  a  tree,  or  throw  stones,  or  lie  on 
the  grass  on  the  Common,  without  getting  a  permit  from  the  mayor." 

2  Formerly  the  people,  subsequently  the  council,  elected  the  overseers.  As 
under  both  plans  men  sometimes  got  in  who  jobbed  for  their  own  benefit,  the 
present  scheme  was  adopted  in  1885. 
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City  hospital  board — tivo  persons.     Term  five  yours. 

Public  library,  supported  by  money  voted  by  the  council,  livo  trustees. 
Term  tivo  years.     No  salary. 

I'ark  department — three  commissioners.     Term  three  years.     No  salary.' 

Water  department — board  of  three  which  controls  the  waterworks  and 
fixes  price  of  water.     Term  three  years. 

Assessors'  department  —  fivo  chief  assessors,  to  value  real  and  personal 
property,  and  assess  city,  county,  and  State  t  ixes.     Term  three  years. 

City  collector,  who  levies  tax  bills  delivered  to  him  by  the  assessors.  Ap- 
pointed annually. 

The  following  further  ofiicers  are  appointed  by  the  mayor  and  aldermen. 
For  fivo  yeans— fivo  commissioners  of  Cedar  flrovo  Cemetery  (unpaid);  for 
three  years — three  registrars  of  voters,  six  sinking  fund  commissioners 
(unpaid) ;  for  one  year — two  record  commissioners  (unpaid),  five  directorH  of 
ferries  (unpaid),  five  trustees  of  Mount  Hope  Cemetery  (unpaid),  city  treasurer, 
city  auditor,  corporation  counsel,  city  solicitor,  superintendent  of  public 
buildings,  city  architect,  superintendent  of  street  lights,  superintendent  of 
sewers,  superintendent  of  printing,  superintendent  of  Faneuil  Hall  Market, 
superintendent  of  bridges,  city  surveyor,  water  registrar,  registrar  of  births, 
deaths,  and  marriages,  harbour  master  and  ten  assistants,  commission  for 
certain  bridges,  inspector  of  provisions,  inspector  of  milk  and  vinegar,  sealer 
(and  four  deputy  sealers)  of  weights  and  measures,  nine  hundred  and  sixty- 
eight  election  officers  and  their  deputies. 

The  above  (so  far  as  paid)  are  paid  by  salary  fixed  by  the  council.  The 
following  officers,  also  appointed  annually  by  mayor  and  aldermen,  are  paid 
by  fees  : — 

Inspector  of  lime,  three  inspectors  of  petroleum,  fifteen  insf^ctors  of 
pressed  hay,  culler  of  hoops  and  staves,  three  fence  viewers,  ten  fielu  drivers 
and  pound  keepers,  three  surveyors  of  marble,  nine  superintendents  of  hay 
scales,  four  measurers  of  up2)er  leather,  fifteen  measurers  of  wood  and  bark, 
twenty  measurers  of  grain,  three  weighers  of  beef,  thirty-eight  weighers  of 
coal,  five  weighers  of  boilers  and  heavy  machinery,  four  weighers  of  ballast 
and  lighters,  ninety-two  undertakers,  one  hundred  and  fifty  constables. 

In  addition  to  these  there  is  a  city  clerk,  city  messenger,  and  clerk  of 
committees  elected  by  concurrent  vote  of  the  City  Council,  a  clerk  of  the 
common  council  elected  by  that  body,  and  many  county  officers  elected  by  the 
voters  of  the  county  of  Suffolk,  in  which  Boston  stands,  and  of  which  Boston 
furnishes  nearly  the  whole  population.  The  county  judges,  however,  are  not 
elected,  but,  like  all  other  judges  in  Massachusetts,  are  appointed  by  the 
Governor  and  Council  to  hold  office  qzmm  diu  se  bene  gesserint.  Exclusive  of 
election  ofiicers  and  fee-paid  officers,  the  mayor  and  aldermen  appoint  107 
persons,  of  whom  65  are  appointed  for  one  year,  61  receive  salaries,  and  41 


'  This  board  supervises  the  suburban  parks,  the  Common,  and  the  Public 
Garden  (together  with  smaller  open  spaces),  within  the  city,  being  under  the 
charge  of  a  superintendent  separately  appointed. 
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serve  fjratuitously.  In  the  present  city  administration  tliere  iiro  forty  si-parato 
departments  and  ofliccs,  most  of  them  witli  a  lar;;o  number  of  sulwrdinates 
and  workmen.  Tliis  "multiplicity  of  departments  and  departments  not  only 
involves  the  city  in  expenses  not  to  be  measured  merely  by  the  salaries  paid 
to  8Uj)erlluous  otlieials,"^  but  affords  a  larj^o  field  for  tlio  exercise  of  party 
patronage,  a  i>iitronago  partially  limited,  but  as  regards  subordinates  only,  by 
the  Miissachusetts  Civil  Service  Act  of  1881,  whicli  is  administered  by  a  Civil 
Service  Commission. 

Distinct  from  the  rest  of  the  city  government  is  the  School  Committeo  of 
twenty-four  members,  elected  on  a  general  ticket  over  the  wliulo  city,  ami 
serving  for  three  years,  eight  retiring  annually. 

Also  distinct  is  tho  Police  Department,  which,  as  already  observed,  has  by 
a  statute  of  1885  been  entrusted  to  a  Board  of  Police,  appointed  by  tho 
Governor  and  Council,  of  three  citizens  of  Boston,  with  power  to  "appoint, 
establish,  and  organize"  the  police,  and  to  license,  regulate,  and  restrain  tho 
sale  of  intoxicating  li  juors.^  In  case  of  riot,  the  mayor  can  take  command  of 
tho  police  force. 

The  city  of  St.  Louis  (population  in  1880,  350,518)  is 
governed  by  a  charter  or  sclietne  of  government  which,  in  pur- 
suance of  a  special  provision  for  that  purpose  in  the  New  Con- 
stitution of  Missouri  (1875),  was  prepared  by  a  board  of  thirteen 
freeholders  elected  by  the  people  of  the  city  and  county  of  St. 
Louis,  and  was  finally  adopted  and  ratified  by  the  people  them- 
selves by  a  vote  at  the  polls,  August  22,  1876.^ 

St.  Louis  is  divided  into  28  wards  and  244  voting  precincts.  Elections  are 
governed  by  a  strict  law,  whicli  generally  prevents  frauds,  and  are  (juiet,  all 
drinking  saloons  being  closed  till  midnight. 

The  mayor  is  elected  by  the  people  for  four  years,  receives  $5000  (£1000) 
salary,  is  not  a  member  of  the  city  Assembly,  with  which  he  communicates  by 
messages.  He  has  the  power  of  returning  any  bill  passed  by  the  Assembly, 
subject  to  a  power  in  them  to  reconsider  and  pass  by  a  two-thirds  vote.  He 
recommends  measures  to  the  Assembly,  submits  rejiorts  from  the  heatls  of 
departments,  and  has  a  great  variety  of  minor  executive  duties.  He  aj)j)oints 
to  a  large  number  of  important  offices,  but  in  conjunction  with  tho  Council 
(upper  house  of  the  Assembly).     For  the  sake  of  protecting  him  from  the 

^  Report  of  the  Commission  of  1884. 

3  In  the  cities  and  towns  of  Massachusetts  the  question  of  granting  licences  for 
the  sale  of  hitoxicants  is  annually  submitted  to  popular  vote.  See  note  to  Chapter 
LXVI.  At  present  in  Boston  and  most  cities  tlie  ;:rant  has  been  voted.  The 
annual  revenue  derived  from  licences  is  in  Boston  over  §500,000  (£100,000)  per 
annum. 

**  I  abridge  the  following  account  from  a  valunMe  paper  by  Mr.  MarsluiU  S. 
Snow  (professor  of  history  in  V/ashington  University,  St.  Louis),  on  the  "  City 
Government  of  St.  liouis,"  in  JoIdis  Hopkins  University  Studies,  third  series. 
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pri'Hsuro  of  tlioso  to  whom  lii'  owes  liis  clciiion,  tlicMn  ai>]ioiiitm('iitH  iiro  iimilo 
iiy  liiiii  at  tlio  lu'f^iiiiiiiig  of  the  third  year  of  liis  own  tiTiii,  iiiid  for  a  U'lin  of 
four  ytam. 

'J"hi«  Assi'iiiltly  is  coiiipost'd  of  two  hotiHos.  Tlio  Cmiiicil  ('oiisi.stH  of  thirtrcn 
inoiiilicrs,  t'U'iti'il  for  four  yj'.irs  hy  "^'cticral  liikot":  oun-tliinl  go  out  of 
ollii'ii  every  .sc<'oii(l  year.  TIk!  IIouso  of  I)ch';,'at('s  consists  of  twenty-eiglit 
luonibtTs,  ono  from  cacli  ward.  Kacli  Ass('ml)ly  man  rccoivos  $;100  a  yo.ir, 
bosidi's  his  rcasonaldo  pviumiscs  incurred  in  tlio  city  scrvieo.  Tlie  Assemhiy 
has  a  general  legishitivo  powor  and  su|tervision  over  all  departmonts,  itii 
Itorrowing  and  taxing  powers  being,  however,  limited. 

'I'lio  ndministrativo  tlepartments  aro  tho  following,  viz.  : — Tliirteon  oflicers 
elected  by  tin*  ju'oplo,  vi/.  comptroller,  treasurer,  auditor,  registrar,  collector, 
marshal,  inspector  of  weights  and  measures,  president  of  board  of  nssossors, 
coroner,  sheriff,  recorder  of  deeds,  public  administrator,  president  of  board  of 
public  improvements. 

Twenty  Hoards  or  ollicors  arc  appointed,  most  of  them  for  four  years,  by 
tho  mayor  with  tho  nj)proval  of  tho  Council,  viz.  : — Board  of  public  improve- 
ments, consisting  of  street  commissioner,  water  do.,  harbour  do.,  park  do., 
sewer  ilo.,  assessor  and  collector  of  water  rates,  commissioner  of  public  build- 
ings, commissioner  of  supplies,  commissioner  of  health,  inspector  of  boilers, 
city  counsellor,  jury  commissioner,  recorder  of  votes,  city  attorney,  two  jwlico 
court  judges,  jailor,  superintendent  of  workhouse,  chief  firo  engineer,  gas  in- 
spector, assessors,  and  several  city  contractors  and  minor  ollicers. 

Tho  four  police  commissioners  who,  along  with  tho  mayor,  are  charged 
with  tho  public  safety  of  St,  Louis,  are  appointed  by  tho  Governor  of  Alis- 
souri,  with  the  view  of  keeping  this  department  "out  of  city  politics."  In 
1886  tho  police  force  was  51)3  men  strong,  besides  200  private  watchmen,  pai<' 
by  their  employers,  but  wearing  a  uniform  and  sworn  in  by  the  police  board. 

Tho  city  School  Board  consists  of  '28  members,  one  from  each  ward,  elected 
for  three  years,  one-third  retiring  annually.  It  is  independent  of  the  mayor 
and  Assembly,  chooses  its  staff  and  all  teachers,  has  charge  of  the  largo  school 
fu'i's  aJi*l  levies  a  school  tax,  which,  however,  the  city  collector  collects. 

Tho  strong  points  of  this  charter  aro  deemed  to  bo  "tho  length  of  term  of 
its  municipal  oflicers  ;  the  careful  provisions  for  honest  registration  and  tho 
party  purity  of  elections  ;  the  checks  on  financial  administration  and  limita- 
tions of  the  debt,  and  tho  fact  that  the  important  offices  to  which  tho  mayor 
appoints  are  not  vacant  till  the  beginning  of  his  third  year  of  office,  so  that 
as  rewards  of  political  work  done  during  a  heated  camjiaign  they  are  too  far 
in  tho  distance  to  prejudice  seriously  the  merits  of  an  election. "  ^ 

On  the  whole  tho  charter  has  worked  well.  Nevertheless 
tho  European  reader  will  feel  some  surprise  at  the  number  of 
elective  offices  and  at  tho  limited  terms  for  which  all  important 
offices  are  held.     Ho  will  note  that  even  in  democratic  America 

*  Snow,  ut  supra. 


VKHT  11 

I  iiro  iimilo 
•  11  tciiii  of 

of  tliirtccii 

f^o  out  of 

t'uty-i'iglit 

00  II  yc.ir, 

Asscinhly 

IIKMltH,    itM 

t'on  oflicers 
p,  collector, 
f  assessors, 
of  board  of 

r  years,  by 
ic  ijiiprovo- 
,  park  «lo. , 
iblic  bnild- 
of  boilers, 
two  police 
eor,  gas  iii- 

p,re  chiirged 

or  of  Mis- 

itics."     In 

linen,  p.ii<' 

iliuo  board. 

,rd,  elected 

the  mayor 

irge  school 

llects. 

of  term  of 

III  and  the 

,nd  limita- 

tho  mayor 

e,  so  that 

ire  too  far 


3rthelcss 

Imber  of 

iportant 

Lmerica 


ritAi».  I. 


TflK  OOVKIINMKNT  OK  CITIKS 


flor. 


till!  coiiti'dl  of  flio  j)<»liro  hy  city  |)uIiti('i:uiH  li;i.s  licoti  (IiTincrl  too 
<liUi^'(irou!<  to  l>n  sullcnMl  to  rniiain  in  tlicir  liaiuls.  Atnl  Iw  will 
contrast  wlisit  may  bo  rolled  tlu^  polificiil  (•li!ir!W't((r  of  tlic  whole! 
city  constitution  with  thn  somewhat  simpler  nnd  li'ss  ambitious, 
thouLch  jilso  less  democratic  Mrrnnu'ejnerifs,  which  liavo  been  founil 
sullieieiit  for  the  mannj^ement  of  Miiropean  cities. 
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TlIK    \VOI{KIN(!    OF   CITY    (;()VKIINMKNTS 

Two  tosis  of  pnicticjil  clliciciicy  iiiMy  bo  :ij)|)li('(l  to  tlio  jrovoru- 
iiKMit  of  :i  city  :  What  docs  it  provide  for  tlio  people,  and  wliat 
does  it  cost  (lie  people?  Spaeo  fails  mo  to  apply  in  d(>tail  tho 
former  of  thos  i  tests,  Ity  showing  wjiat  each  city  docs  or  omits 
to  do  for  itvS  iidiahitaiits  ;  so  1  must  bo  content  with  observing 
that  in  tho  United  States  generally  constant  complaints  aro 
directed  against  the  bad  paving  and  cleansing  of  tho  streets,  tho 
lion -enforcement  of  tho  laws  forbidding  gambling  and  illicit 
driidving,  and  in  somo  places  against  tho  sanitary  ai'rangemonts 
and  management  of  public  buildings  and  jiarks.  It  would 
a|)pcar  that  in  tho  greatest  cities  tluM'o  is  far  moro  dissatisfaction 
than  exists  with  tho  municipal  administration  in  sucii  cities  as 
C51asm)w,  Iiiveri)ool,  Manchester,  Leeds,  Dublin. 

'I'ho  following  indictment  of  tho  government  of  Philadeljdu'a 
is,  howtner,  exce})tional  in  its  severity,  and  howo\er  well  founded 
as  to  that  city,  must  not  bo  taken  to  bo  typical.  A  memorial 
presented  to  tho  rotuisylva  ':i  legislature  in  ISS.'?  by  a  mnnber 
of  the  leading  citizens  of  tho  Quaker  City  contained  these 
words  : — 

"The  alTairs  of  tlu'  oity  of  Vliiladolpliiii  liavo  fallen  into  a  most  dciiloralilo 
comlitioii.  Tho  aiiMunts  icijiiiri'tl  annually  for  tlu'  iiayniont  of  inti'ivst  iiixtn 
tho  funih'il  h'bt  anil  runout  cxjuMisos  rondcr  it  nocossary  to  imjmso  a  rate  of 
taxation  whioli  is  as  hoavy  as  oan  ho  horno. 

"In  tho  nioaiitinio  tho  slivots  of  the  city  havo  boon  allowed  to  fall  into 
8ueh  a  state  as  to  he  a  reitroaoh  and  a  dis!j;raco.  riiiladoI|iliia  is  now  rccog- 
ni/od  as  tho  worst-paved  and  worst-cleaned  city  in  tho  civilized  world. 

"Tiie  water  supply  is  so  had  that  during  jnany  weeks  of  tho  last  winter  it 
was  not  only  distasteful  and  unwhoUsonio  for  drinking,  but  oH'onsivo  for 
bath'iig  purposes. 

"  The  elfort  to  clean  tho  streets  wa3  abandoned  for  months,  and  no  attempt 
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was  iniitlo  to  tlint  end  until  Honio  |)nlilic-Hj)irito(l  citizens,  at  tlioir  own  oxpinm-, 
cli'ancd  a  nnnilur  of  tli<!  |irii;ci|i!il  tlKinnij^iifMrcH. 

"Tlio  system  of  sewiTago  ami  tlio  |iliy.sieal  c -mlition  of  tlio  howcih  is 
notfirioiisly  bail— so  mndi  so  as  to  lio  (Innf^'eio.is  to  tlio  liealtli  ami  moHt  oircii- 
Hivt!  to  tlie  (Mtmfort  (if  our  peo|pli'. 

"  l'(i!ili(r  work  lias  liccii  dono  so  badly  that  Htrm;tiiris  liav*!  had  to  he  re- 
newed almost  as  sunn  as  rinished.  Others  have  heen  in  |iait  eonstnu'tcd  at 
enormous  evpciise,  and  th(!n  pernutted  to  fall  to  d(!cay  without  completion. 

"  InoHi(!i('ncy,  waste,  h.idly-pavod  and  filthy  streets,  unwhoiesomo  and 
offoiiHivo  water,  and  slovenly  and  costly  nianaf^emont,  have  been  the  rule  for 
years  past  thn>u<^hont  the  city  ^'ov»  rnnient."  • 

III  most  of  the  points  c  nnprised  in  tho  ahovo  statement, 
rhilad(d|)liia  was  jnohahly  at  that  date — for  h(!r  ("ivernmont  has 
since  liecii  reformed — amoii}^  tho  least  fortunate  i)f  Ain(!ri(an 
cities,  lie,  however,  Avho  should  interrogate  one  of  tho  "good 
citizens"  of  Baltimore,  Cincinnati,  New  Orleans,  New  York, 
Chicago,  San  Francisco,  would  have  heard  then,  juid  would  h(;ar 
now,  si  iliir  complaints,  some  iclating  more  to  tlie  external  con- 
dition of  the  city,  some  to  its  police  administration,  ])Ut  all  show- 
ing that  the  olijects  for  which  municipal  government  exists  have 
been  very  imperfectly  attaituMl. 

The  other  test,  that  of  expense,  is  easily  apjilied.  I'oth  the 
del)t  and  tho  taxation  of  Anuirican  cities  liavo  risen  with  unpro- 
ccdentetl  rajiidity,  and  now  stand  at  an  alarming  figure. 

A  table  of  the  incrcjase  of  jiopulation,  valuation,  taxation,  and 
(h'bt,  in  fifteen  of  tlw;  largest  cities  of  tho  United  States,  from 
18G0  to  lyTT)  shows  tho  followiriii  result: — 


Increase  in  population   . 

taxable  valuation 
debt     . 
taxation 


n 


70 "rj  per  cent 
ir.0-9       „ 
ii70-9       „ 
363 -2  2     ,, 


Lof»l<ing  at  some  individual  cases,  wo  find  that  the  debt  rcsc 
as  follows  : — 

rhiladelphia  ISO?,  $.3.';,OO0,O00-lS7r,  8(51,(100,000 

Chiciij^o  .     .  lSt;7,    S4,7r.0, 000— 1877,  S13,4r.tJ,000 

Ht  Louis     .  1S()7,    !i?.'',r.i  (1,000— 1S7/,  .*10,r.0(),000 

Pittsburg'     .  IS'w,    i?;!,000,()00— 1S77  !irl3,(i()0,00(i'' 

1  Td**  New  Yor'c  f'nmniission  of  187'i  described  in  equally  dark  colours  tho 
m;uii>^'eii:erit  of  lliat  <  ity. — r.iiie  5  of  lleport. 

•^  Muniiipid  /Mvelo^j/Mni  af  I'liiiidelphiu,  by  Me.isrs.  Allinsou  and  Penrose 
p.  '275. 

^  Article  "Cities"  (by  Mr.  S.  Stern)  in  Amcr.  Vyclop.  nf  Polit.  Science. 
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As  respects  current  oxpcnditiiro,  Now  York  in  IcSS I  spent  on 
current  city  ])urposes,  exclusive  of  payments  on  account  of  in- 
terest on  (l(!l)t,  sinking  fund,  and  niai?itenance  of  judiciary,  the 
sum  of  Sl' 0,2. 3 2, 7. SO— equal  to  $10-7G  (X3  :  8s.)  for  each  inhalti- 
tant  (census  of  1S80).  In  Hoston,  in  the  same  year,  the  city 
exi)emliture  was  $9,909,019— ecpial  to  i?27-;{0  (£5:  9:  '^)  for 
each  inliahitant  (census  of  1880).  It  is  of  course  true  that 
much  of  this  del)t  is  represented  by  permanent  improvements, 
yet  for  another  larj^o,  and  in  some  cities  far  larger,  part  there  is 
notliing  to  show  ;  it  is  due  to  simple  waste  or  (as  in  New  York) 
to  malversation  on  the  part  of  the  municipal  authorities.^ 

Tliere  is  no  denying  that  tlu!  government  of  cities  is  the  one 
consjjicuous  faihu'e  of  the  United  States.  The  deticiencies  of  the 
National  govenunent  tell  but  little  for  evil  on  the  welfare  of  the, 
peoi)le.  The  faults  of  the  State  governments  are  insignificant 
compared  with  the  extravagance,  corruption,  and  mismanage- 
ment which  mark  the  administrations  of  most  of  the  great  cities. 
For  these  evils  are  fiot  confined  to  one  or  two  cities.  The 
commonest  mistake  of  Europeans  who  talk  about  America  is  to 
assume  that  the  political  vices  of  New  York  arc  found  every- 
where. The  next  most  conunon  is  to  suppose  that  tliey  aro 
found  nowhere  else.  In  New  York  they  have  revealed  them- 
selves on  the  largest  scale.  They  are  "  gross  as  a  mountain, 
monstrous,  palpable."  But  there  is  not  a  city  with  a  population 
exceeding  200,000  where  the  poison  germs  have  not  sprung  into 
a  vigorous  life  ;  and  in  some  of  the  smaller  ones,  do^vn  to  70,000, 
it  needs  no  microscope  to  note  the  results  of  their  growth.  Even 
in  cities  of  the  third  rank  similar  phenomena  may  occasionally 
be  discerned,  tliough  there,  as  some  one  has  said,  the  jet 
l)lack  of  New  York  or  San  Francisco  dies  away  into  a  harmless 
gray. 

For  evils  which  ajijioar  wherever  a  large  population  is  densely 
aggregated,  there  nuist  bo  some  general  and  widespread  causes. 
What  are  these  causes  ?  Adequately  to  ex])lain  them  Avould  bo 
to  anticipate  the  account  of  the  party  system  to  bo  given  in  the 
latter  part  of  this  volume,  for  it  is  that  party  system  whicl  has, 
not  perhaps  created,  but  certainly  enormously  aggravated  them, 

*  Mr.  Stern  observes:  "The  cost  of  opening'  or  improving  highways  and  of 
placiiij;  sowers  in  t^trcets  is  of  course  not  inclmleil  iu  tiiis  \ast  aggrepite  of  moneys 
anniiiilly  levied  and  debt  rolled  up,  because  the  cost  of  those  improvements  is 
levied  directly  upon  the  !au<l  by  w;iy  of  assessments,  and  they  never  figure  aa 
part  of  the  ordinary  expenditure  of  the  city." — Article  "Cities,"  ut  supra. 
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and  iiiiproRscd  on  tlicni  llicir  sj)ecific  typo.^  I  must  thrniforo 
restrict  niystilf  for  tlie  present  to  a  brief  etnimcration  of  the  chief 
sources  of  the  niMludy,  and  the  chief  remedies  that  have  been 
suggc'sted  for  or  applied  to  it.  No  jmlitical  subject  has  been  so 
copiously  discussed  of  late  years  in  America  by  able  aiul  experi- 
enced jfublicists,  nor  can  I  do  better  than  present  llie  .salient 
facts  in  the  words  which  some  of  these  men,  speaking  in  a 
re.s|)onsible  ];osition,  liave  cmj)loyed. 

The  X(!w  Yoi'k  commissioners  of  1870  ;ipj)ointed  "to  devise 
a  ])i;ui  for  the  goverrnncmt  of  cities  in  the  State  of  New  York," 
sum  up  the  mischief  as  follows  : — - 

"1.  Till)  .iPf'Uiiml.'itinii  of  jxn-in.iiioiit.  municijial  delit :  In  Vow  York  it 
was,  in  ISIO,  .$10,000,000;  in  IS.'iO,  §12,000,000;  in  ISCO,  §18,000,000;  in 
1870,  $7^,000,000  ;  in  1870,  Sll.'5,000,000.» 

"2.  Tiio  exccssivo  incrciuso  of  tlie.'innuiil  (■x]ion<lituro  for  ordinary  piirposns: 
in  ISK)  tlio  iunount  raised  liy  taxation  was  less  tlian  h  pur  ronton  tin;  taxalilo 
propi-rty  ;  in  ISj'O,  l-i;j  jicr  cent  ;  in  1800,  1 '(JO  ]»er  cent;  in  1S70,  2'17  pur 
cent;  in  1870,  2"r)7  pir  ciiit.  .  .  .  Tho  inorcaso  in  tlio  annual  oxpendituro 
.since  IS.'iO,  as  coinpurcd  witli  tho  increase  of  pojiulatioii,  is  more  tlian  400  per 
cent,  and  as  coiuparcd  with  tho  increase  of  taxable  properly,  more  than  200 
per  cent." 

They  suggest  tho  following  as  the  causes: — 

1.   Incom[)etent  and  unfaithful  governing  boards  and  officers. 

'  See  T'art  TIT.,  and  especially  Chapters  TiXTT.  and  LXITT.  Hee  also  tho 
chapters  in  Vol.  II.  on  the  Tweed  liiiifj  in  New  York  <-'ity,  and  tiie  (ias  Kin;,'  in 
i'liilinh-liiliia.  'I'lie  full  account  ^;iv■eIl  in  those  chapters  of  the  pluMioniena  of 
niuniiipul  nusjjoverninent  in  the  two  lar;,'est  cities  in  the  United  States  seems  to 
(iispt!ii>e  me  from  tlie  duty  of  here  di^seriliing  those  jdieuomeiia  in  ;,'eiieral. 

'■'  The  comndssiiin,  of  which  Mr.  W.  M.  Kvarts  (now  senator  from  New  York) 
was  rhairm.in,  inehuled  some  of  tlu?  aMest  men  in  tlie  St.ite,  and  its  report, 
presented  titli  March  1^77,  may  lie  said  to  have  heconie  classical. 

*  Tlie  New  York  commissidiiers  say:  "The  ma^jnitmle  and  rapid  increase  of 
this  <lel)t  are  nut  less  remarkable  than  the  p'lvoty  of  tlie  results  exhibittMl  as  the 
return  for  sn  pnidigious  an  expenditure.  It  was  abundantly  sullicient  for  the 
construction  of  all  the  public  works  of  a  ^'leat  metropolis  for  a  eentury  to  come, 
and  to  have  adorned  it  besides  with  the  Kpleiidours  of  andiitecture  and  art. 
Instead  of  this,  the  wharves  and  jiiers  .are  for  the  most  part  tenijjorary  and 
I>erisliable  structures  ;  tho  streets  are  poorly  paved  ;  tlie  sewers  in  great  measure 
imperfect,  in.siitlnient,  an<l  in  bad  order  ;  the  juiblic  buildings  shabby  aTid 
inade(;uate  ;  and  there  is  little  which  the  citizen  ran  regard  with  satisfartion,  save 
the  aqueduct  and  its  appurtenances  ami  the  public  park.  Even  these  should  not 
]m  mill  to  be  the  prnduct  of  tlio  jjublic  dilit  ;  lor  the  exjienst;  occasidned  by  them 
is,  or  slioiild  have  been,  for  the  most  jiart  alreaily  extinguished.  In  truth,  tho 
larger  pait  of  the  city  debt  repreRcnla  a  vast  aggregate  of  moneys  wasted,  embezzled, 
ar  niisaiu'l'ed." 
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"A  laiiji"  uuihIht  of  impmlaiil  oIIiits  liavn  rnmc  to  l»o  fillrd  I>y  iiirii 
imssi'ssiii;;  Iitll(>,  it'aiiy,  filiu'ss  fur  llii-  iiiiiHutaiit  iliificw  llicy  iim  CMllctl  ujiim 
((I  tlisdiuri^t'.  .  .  .  'I'lw'so  iiiiwnrtliy  lioMcis  of  |)nlili<'  tiusts  /.^aiii  llicir  plad'n 
l)y  tlu'ir  own  oxcrliims.  The  voluiilaiy  Hiill'iaj^t'  of  llicir  I'lUdw  cili/fiiM  wdiiM 
iicviT  liavi'  lifli'il  tlicm  iiitt>  (iMicc.  Aiiiinal.cil  liy  tin'  rx|M'chitii)ii  of  imliiwriil 
iMimliimciits,  tlii'v  I'spiMid  lar^^i' sums  lo  Mcciiro  tlicir  plai-cs,  ami  make  pnimisc.s 
lii'fiirrliaml  to  .Mi|>|i(irlcr,s  iiml  rclaincrs  to  furnish  palnma^c  or  plac.d.  'I'lio 
(•orrii|it  jiromisfs  timsl,  Iio  ri'tlrcimMl.  Aiiliciiialcd  j^aiiis  Tiiiist,  lio  rfalizi;il. 
Ifciii'i'  (till  ami  ciliicatiMl  sulioriliiiiilrs  timst  \w  (lisinissiMJ  ami  mnv  plai'CH 
croati'il  to  satisfy  the  i-mwd  of  IViciids  and  rctaiiiris.  I'rolitalilc  foii tracts 
jiMist  111'  awardi'd,  and  needless  piiltlie  works  \indertaken.  Tlie  amounts  re- 
(|uired  to  salist'y  these  illegitimate  olijeets  enter  into  the  estimates  on  which 
taxation  is  eventually  hased.  in  fie|,  they  eoiiHtitule  in  many  instances  a 
superior  lieu  upon  the  moin'ys  appropriated  for  ^^overnment,  and  not.  until 
they  are  in  some  manner  salislied  do  t.Im  real  wants  of  the  puhlic  reerivct  iitlen. 
tioii.  It  is  s|  'cdiiy  found  that,  these  nnlawfid  demands,  toj^ether  with  tli(( 
necessities  of  thi>  puldic,  call  for  a  sum  which,  if  taken  at  oiic(!  hy  taxation, 
WtMild  produce  dissatisfaction  and  alarm  in  the  coinmunity,  and  hriiij,'  puhlic 
iudij,'natiou  upon  the  authors  of  such  hurdeiis.  For  the  purjinso  of  averting 
such  couscipiciK'cs  divers  ]>ri'tences  an*  put  forward  sujjf^estiiiL;  tho  propriety 
of  raisin^;;  means  for  allc;;rd  exceptional  jiurpnses  hy  loans  of  money,  and  in 
thoiMul  the  taxes  are  reduced  to  a  lij^nre  not  calculated  to  arouse  tho  puhlic 
to  action,  and  any  failure  thus  to  raise  a  sullicient  sum  is  supplied  hy  an  issnn 
of  homls.  .  .  .  Yet  this  pictiiic  fails  altof^ether  to  couvi^y  an  ade(piat(!  notion 
of  the  elahorate  systems  of  depredation  which,  umler  the  name  of  city  f^ovorn- 
ments.  have  fiom  time  to  tiino  atllictcd  our  principal  cities  ;  and  it  is  inoio- 
overajust  indication  of  tendencies  in  operation  in  all  our  cities,  and  wl-i'Ii 
are  certain,  unless  arrested,  to  ;jjather  incn>ased  force.  It  would  clearl,^  le 
within  hounds  to  say  that  nioro  than  one-hiilf  of  all  the  present  city  dehts  o 
the  direct  results  of  the  species  of  intentional  and  corrupt  misrule  aln 
described.  ■' 

-.  Tlio  I'lilnHliu'tioii  of  St;ito  iviul   national  politics  into  nmni- 
cipal  allaifs. 

"The  formation  of  general  political  parties  upon  dillerenccs  as  to  general 
principles  or  methods  of  State  policy  is  useful,  or  at  all  events  inevitable.  ]5ut 
it  is  rare  indeed  that  any  sudi  questions,  or  imlced  any  upon  which  good  men 
ought  to  ditler,  arise  in  connection  with  the  conduct  of  municipal  affairs. 
Good  men  cainu^t  atid  do  not  dilVer  as  to  whether  municipal  debt  ought  to  bo 
restricted,  cxtravaganre  checked,  and  municipal  allairs  lodged  in  the  hands  of 
competent  and  faithful  olliccrs.  There  is  no  more  reason  wliy  tho  control 
of  the  jnihlic  works  of  a  great  city  should  ho  lodged  in  tho  hands  of 
a  Democrat  or  a  Itopublican  than  there  is  why  an  adherent  of  one  or  tho 
other  of  the  great  parties  should  be  made  the  superintendent  of  a  business 
corporation.     Good  citizens  interested  in  honest  nuuiicipal  government  can 
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Hcriiro  tliat  ohji'ct  (inly  l»y  acting  tof^iitlmr.  rulilical  flivisionH  HcjwufiU)  Mm^tii 
at  fliii  Klarl.,  ninl  icihIit  it  iiii|MissiliI(',  to  sc(!iiri'  tlni  olijcct  ilciMinnl  ('(|iially  liy 
hotJi,  .  .  .  'i'liis  olistacli!  to  tlio  union  of  (.^ooil  cilizcns  paralyHCM  all  ordinary 
elloitH  lor  ^'ood  ?iiiiiii<i|ial  Kovfrimicnt.  .  .  ,  Tlio  ^nat  piizn.s  in  tlio  HluifH!  ol 
placn  and  jiowcr  wliicli  am  olVtnd  on  tlio  hmad  liiOdM  of  national  and  Htaff! 
|iolitii's  ollVr  tli(!  Htron^'i'st  iiicciitivf'H  to  amliition.  Personal  advaiiffiincnt  is 
in  tln'.s(i  liclils  ii;itiir.illy  asHociattMl  witli  tJM!  a'liiiivcmi'iit  of  ^vnt  piililic 
ohjccts,  and  initln'r  ond  can  bo  Kticnrod  cxH'pt  tbrouKli  tins  hiicccsh  of  a  politi- 
cal party  to  wliicli  tlif-y  arc  Mt)a(lic(l.  'I'lio  Htrifo  tiiUH  (^nj^i'iidorcd  dovclopH 
inl(»  a  f^'ciH-ral  but  tin  in  wliidi  (^acli  side  ficlH  tliat  it  cannot  allow  any  odds  to 
llio  other.  If  one  seeks  to  turn  fo  its  advantage  the  patroiia^'o  of  municipal 
ollico,  ti'o  otlier  must  carry  tlic  contest  into  tli<!  same  splierc.  It  is  certain 
tliat  tlio  temptation  will  bo  witbstooil  by  niiitlier.  It  tlnjii  becomes  tlio  direct 
interest  of  tlio  foremost  men  of  tlio  nation  to  constantly  ke(!p  tlieir  forces  in 
lioslile  array,  and  tli<\so  must  bo  led  by,  amoiif^  otlier  ways,  the  [i;itroii!i;,'o  t" 
bo  secured  by  I  111' control  of  local  all'airs.  .  .  .  Next  to  this  small  number  of 
badiii;,'  iinii  there  is  a  laijM!  class  who,  though  not  dishonest  or  devoid  of 
public,  spirit,  aro  led  by  habit  and  temperament  to  take  a  wli.dly  partisan 
view  i>f  (;ity  altairs.  Their  enjoyment  of  party  Htruj^<,des,  their  devotion  to 
those  who  share  with  them  the  triumphs  and  defeats  of  the  jiolitical  Kame, 
are  so  intense  that  they  ^'ladually  lose  sight  of  the  object  for  which  parties 
exist  or  ought  to  exist,  and  considerable  proportions  of  them  in  their  devotion 
to  politics  suH'or  themselves  to  be  driven  from  tlio  walks  of  regular  industry, 
and  at  last  become  depemhint  for  their  livelihood  on  the  patronage  in  the 
hands  of  their  chiefs.  Mingled  with  them  is  nearly  as  largo  a  number  to 
whom  [Mditics  is  simply  a  mode  of  making  a  livelihood  or  a  Ibrtuno,  and  who 
take  jiart  in  political  contests  without  cnthusia.srn,  and  often  without  the 
jiretenco  of  an  interest  in  tlio  public  welfare,  and  devote  themselves  openly  to 
the  organization  of  the  vicious  elements  of  society  in  combinations  strong 
enough  to  hold  the  balanco  in  a  closely-contested  election,  overcome  the 
political  leaders,  and  secure  a  fair  share  of  the  municipal  patronage,  or  else 
extort  immunity  from  the  odicers  of  the  law.  .  .  .  The  rest  of  the  community, 
embracing  the  large  majority  of  the  more  thrifty  classes,  averse  to  engaging 
in  what  they  doom  the  *  low  business'  of  politics,  or  hopeless  of  accompli.shing 
any  substantial  good  in  the  face  of  such  powerful  opposing  interests,  for  the 
most  part  content  themselves  with  acting  in  accordance  with  their  respective 
parties.  ...  It  is  through  the  agency  of  the  great  political  parties,  organized 
and  operating  as  above  desiaibed,  that  our  municipal  oflicers  are  and  have 
long  been  selected.  It  can  scarcely  bo  matter  of  wonder  than  that  the  present 
condition  of  muuiciiial  affairs  should  present  an  aspect  so  desperate." 

3.  Tho  assumption  by  the  legislature  of  the  direct  control  of 
local  allairs. 

"  This  legislative  intervention  has  necessarily  involved  a  disregard  of  one 
of  tho  most  fundamental  j)rinciple3  of  republican  government  (the  self- govern- 
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incnt  of  municipalities).  .  .  .  The  representatives  clecteil  to  the  central 
(State)  legislature  have  not  the  requisite  time  to  direct  the  local  affairs  of  the 
inunici[ialities.  .  .  .  They  liave  not  the  requisite  knowlcd^ie  of  details.  .  .  . 
When  a  local  bill  is  under  consideration  in  the  legislature,  its  care  and  ex- 
planation arc  left  exclusively  to  the  rejjrosentatives  of  the  locality  to  which  it 
is  applicable  ;  and  sometimes  by  express,  more  often  by  a  tacit  understanding, 
local  bills  are  '  log-rolled  '  through  tlie  houses.  Thus  lef,'islative  duty  is  dele- 
gated to  the  local  representatives,  who,  acting  frequently  in  combination  with 
the  sinister  elements  of  their  constituency,  shift  the  responsibility  for  wrong- 
doing from  themselves  to  the  legislature.  But  what  is  even  more  important, 
the  general  representatives  have  not  that  sense  of  personal  interest  and  personal 
responsibility  to  their  constituents  wliich  arc  indispensable  to  the  intelligent 
administration  of  local  afTairs.  And  yet  the  judgment  of  the  local  governing 
bodies  in  various  parts  of  the  State,  and  the  wishes  of  their  constituents,  are 
liable  to  bo  overruled  by  the  votes  of  legislators  living  at  a  distance  of  a 
hundred  miles.  ...  To  appreciate  the  extent  of  the  mischief  done  by  the 
occupation  of  the  central  legislative  body  Avith  the  consideration  of  a  multi- 
tude of  special  measures  relating  to  local  allairs,  some  good,  probably  the 
larger  part  bad,  one  has  only  to  take  iqi  the  session  laws  of  any  year  at 
random  and  notice  the  subjects  to  which  they  relate.  Of  the  808  acts  passed 
in  1870,  for  instance,  212  are  acts  relating  to  cities  and  villages,  9t  of  which 
relate  to  cities,  and  36  to  the  city  of  Xew  York  alone.  A  still  larger  number 
have  reference  to  the  city  of  Brooklyn.  These  212  acts  occup}'  more  than 
three-fourths  of  the  2000  pages  of  the  laws  of  that  year.  .  .  .  The  multi- 
j)licity  of  laws  relating  to  the  same  subjects  thus  brought  into  existence  is 
itself  an  evil  of  great  magnitude.  What  the  law  is  conceniing  some  of  the 
raost  important  interests  of  our  principal  cities  can  be  ascertained  only  by 
the  exercise  of  the  patient  research  of  professional  lawyers.  In  many  instances 
even  professional  skill  is  battled.  Says  Chief-Justice  Church  :  '  It  is  scarcely 
safe  for  any  one  to  speak  confidently  on  the  exact  condition  of  the  law  in 
respect  to  public  improvements  in  the  cities  of  New  York  and  Brooklyn. 
The  enactments  referring  thereto  have  been  modified,  superseded,  and  rcjiealed 
so  often  and  to  such  an  extent  that  it  is  dillicult  to  ascertain  just  what 
statutes  are  in  force  at  any  particular  time.  The  uncertainties  arising  from 
such  multiplied  and  conflicting  legislation  lead  to  incessant  litigation  with 
its  expensive  burden.s,  public  and  private.'  .  .  ,  But  this  is  not  all  nor  the 
worst.  It  may  be  true  that  the  first  attempts  to  secure  legislative  interven- 
tion in  the  local  affairs  of  our  principal  cities  were  made  by  good  citizens  iij 
the  supposed  interest  of '•eform  and  good  government,  and  to  counteract  the 
schemes  of  corrupt  officials.  The  notion  that  legislative  control  was  the 
proper  remedy  was  a  serious  mistake.  The  corrupt  cliques  and  rings  thus 
sought  to  be  bailled  were  quick  to  perceive  that  in  the  business  of  procuring 
special  laws  concerning  local  affairs  they  could  easily  outmatch  the  fitful  and 
clumsy  labours  of  disinterested  citizens.  The  transfer  of  the  control  of  the 
municipal  resources  from  the  localities  to  the  (State)  capltol  had  no  other 
effect  than  to  cause  a  like  tran,sfer  of  the  methods  and  arts  of  corruption,  and 
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to  make  the  fortunes  of  our  principal  cities  the  trallic  of  the  lol)bies.  Muni- 
cipal corruption,  previously  contined  within  territorial  limits,  thenceforth 
escaped  all  bounds  and  spread  to  every  quarter  of  the  State.  Cities  were 
compelled  by  legislation  to  buy  lauds  for  parks  and  [)laci'3  because  the  owners 
wished  to  sell  them  ;  compelled  to  grade,  pave,  and  sewer  streets  without 
inhabitants,  and  for  no  other  purpose  than  to  award  corrupt  contracts  for 
the  work.  Cities  were  compelled  to  purchase,  at  the  public  expense,  and  at 
extravagant  prices,  the  property  necessary  for  streets  and  avenues,  useless  for 
any  other  purjiose  than  to  make  a  market  for  the  adjoining  property  thus 
improved.  Laws  were  enacted  abolishing  one  olBce  and  creating  another 
with  the  same  duties  in  order  to  transfer  ollicial  emoluments  from  one  man  to 
another,  and  laws  to  change  the  functions  of  officers  with  a  view  only  to  a 
new  distribution  of  patronage,  and  to  lengthen  the  terms  of  otlices  for  no 
other  purpose  than  to  retain  in  place  officers  who  could  not  otherwise  be 
elected  or  appointed." 

This  last-mentioned  cause  of  evil  is  no  doubt  a  departure  from 
the  principle  of  local  popular  control  and  responsibility  on  which 
State  governments  and  rui'al  local  governments  have  been  based.  It 
is  a  dereliction  which  has  brought  its  punishment  with  it.  But  the 
resulting  mirfchiefs  have  been  immensely  aggravated  by  the  vices 
of  the  legislatures  in  a  few  of  the  States,  such  as  New  York  and 
Pennsylvania.  As  regards  the  two  former  causes,  they  are  largely 
duo  to  what  is  called  the  Spoils  system,  whereby  otHce  becomes 
the  reward  of  party  service,  and  the  whole  machinery  of  party 
goverrmient  made  to  serve,  as  its  main  object,  the  getting  and 
keeping  of  places.  Now  the  Spoils  system,  with  the  party 
machinery  Avhich  it  keeps  oiled  and  greased  and  always  working 
at  high  pressure,  is  far  more  potent  and  pernicious  in  great  cities 
than  in  country  districts.  For  in  great  cities  we  find  an  ignorant 
multitude,  largely  composed  of  recent  immigrants,  untrained  in 
self-government ;  we  find  a  great  proportion  of  the  voters  paying 
no  direct  taxes,  and  therefore  feeling  no  interest  in  moderate  tax- 
ation and  economical  administration ;  we  find  able  citizens 
absorbed  in  their  private  businesses,  cultivated  citizens  unusually 
sensitive  to  the  vulgarities  of  practical  politics,  and  both  sets 
therefore  specially  unwilling  to  sacrifice  their  time  and  tastes  and 
comfort  in  the  struggle  with  sordid  wirepullers  and  noisy  dema 
gogues.  In  great  cities  the  forces  that  attack  and  pervert  demo 
cratic  government  are  exceptionally  numerous,  the  defensive 
forces  that  protect  it  exceptionally  ill-j)laced  for  resistance. 
Satan  has  turned  his  heaviest  batteries  on  the  weakest  part  of 
the  ramparts. 
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Besides  these  three  causes  on  which  the  commissioners  dwell, 
and  the  effects  of  which  are  felt  in  the  great  cities  of  other  States 
as  well  as  of  Now  York,  though  perhaps  to  a  less  degree,  there 
are  what  may  be  called  mechanical  defects  in  the  structure  of 
municipal  governments,  whose  nature  may  be  gathered  from  the 
account  given  in  last  chapter.  There  is  a  want  of  methods  for 
fixing  public  responsibility  on  the  governing  persons  and  bodies. 
If  the  mayor  jobs  his  patronage  ho  can  throw  largo  part  of  the 
blame  on  the  aldermen  or  other  confirming  council,  alleging  that 
he  would  have  selected  better  men  could  he  have  hoped  that  the 
aldermen  would  approve  his  selection.  If  he  has  failed  to  keep 
the  departments  up  to  their  work,  he  may  argue  that  the  city 
legislature  hampered  him  and  would  not  pass  the  requisite  ordin- 
ances. Each  house  of  a  two-chambered  legislature  can  excuse 
itself  by  pointing  to  the  action  of  the  other,  or  of  its  own  com- 
mittees, and  among  the  numerous  members  of  the  chambers — or 
even  of  one  chamber  if  there  be  but  one — responsibility  is  so  much 
divided  as  to  cease  to  come  forcibly  home  to  any  one.  The 
various  boards  and  officials  have  generally  had  little  intercom- 
munication ;  ^  and  the  fact  that  some  were  directly  elected  by  the 
people  made  these  feel  themselves  independent  both  of  the  mayor 
and  the  city  legislature.  The  mere  multiplication  of  elective 
posts  distracted  the  attention  of  the  people,  and  deprived  the 
voting  at  the  polls  of  its  efficiency  as  a  means  of  reproof  or  com- 
mendation.' 

To  trace  municipal  misgovernment  to  its  sources  was  compar- 
atively easy.    To  show  how  these  sources  might  be  dried  up  was 

*  lu  Philailelpliia  some  one  has  observed  tliat  there  were  four  distinct  and 
independent  authorities  with  power  to  tear  up  the  streets,  and  that  there  was  no 
authority  upon  whom  the  duty  was  specilically  laid  to  put  them  in  repair  again. 

'■^  Mr.  Seth  Low  remarks  : — "  Greatly  to  multiply  important  elective  olhcers  is 
not  to  increase  popular  control,  but  to  lessen  it.  The  expression  of  the  popular 
will  at  the  ballot-box  is  like  a  great  blow  struck  by  an  engine  of  enormous  force. 
It  can  deliver  a  blow  competent  to  overthrow  any  officer,  however  powerful. 
But,  as  in  mechanics,  great  jjower  has  to  be  subdivitled  in  order  to  do  fine  work, 
so  in  giving  expression  to  the  popidar  will  the  necessity  of  choosing  amid  a 
multitude  of  unimportant  officers  involves  inevitably  a  loss  of  power  to  the 
people." — Address  on  Municipal  Govermnent,  delivered  at  Rochester,  N.Y., 
February  1885. 

A  trenchant  criticism  of  the  prevailing  systems  of  city  government  may  be 
found  in  an  article  in  Scribner's  Magazine  for  October  1887  by  Mr.  G.  Bradford. 
He  argues  forcibly  in  favour  of  having  only  one  elective  official,  the  mayor,  of 
giving  every  executive  function,  not  to  a  Board,  but  to  one  official  only,  appointed 
by  the  mayor,  without  confirmation  by  any  one  else,  and  of  taking  all  share  in 
executive  administiatiou  out  of  the  hands  of  committees  of  the  city  legislature. 
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more  ditficult,  though  as  to  sonic  obvious  remedies  all  reformers 
were  agreed.  What  seemed  all  but  impracticable  was  to  induce 
the  men  Avho  had  produced  these  evils,  who  used  them  and 
profited  by  them,  who  were  so  accustomed  to  them  that  even  the 
honestcr  sort  ditl  not  feel  their  turpitude,  to  consent  to  the 
measures  needed  for  extinguishing  their  own  abused  power  and 
illicit  gains.  It  was  from  the  gangs  of  city  politicians  and  their 
allies  in  the  State  legislatures  that  reforms  had  to  be  sought,  and 
the  enactment  of  their  own  abolition  obtained.  In  vain  would 
the  net  be  spread  in  the  sight  of  such  birds. 

The  remedies  proposed  by  the  New  York  commission  were  the 
following : — 

(a)  A  restriction  of  the  power  of  the  State  legislature  to 
interfere  by  special  legislation  with  municipal  governments  or  the 
conduct  of  municipal  affairs.^ 

(b)  The  holding  of  municipal  elections  at  a  diflerent  period  of 
the  year  from  State  and  National  elections. 

(c)  The  vesting  of  the  legislative  powers  of  municipalities  in 
two  bodies : — A  board  of  aldermen,  elected  by  the  ordinary 
(manhood)  suffrage,  to  be  the  common  council  of  each  city.  A 
board  of  finance  of  from  six  to  fifteen  members,  elected  by  voters 
who  had  for  two  years  piiid  an  annual  tax  on  property  assessed 
at  not  less  than  S500  (£100),  or  a  rent  (for  premises  occupied) 
of  not  less  than  $250  (£50)."  This  board  of  finance  Avas  to  have 
a  practically  exclusive  control  of  the  taxation  and  expenditure  of 
each  city,  and  of  the  exercise  of  its  borrowing  powers,  and  was 
in  some  matters  to  act  only  by  a  two-thirds  majority. 

(d)  Limitations  on  the  borrowing  powers  of  the  municipality, 
the  concurrence  of  the  mayor  and  two-thirds  of  the  State  legis- 
lature, as  well  as  of  two-thirds  of  the  board  of  finance  being 
required  for  any  loan  except  in  anticipation  of  current  revenue. 

(e)  An  extension  of  the  general  control  and  appointing  power 
of  the  mayor,  the  mayor  being  himself  subject  to  removal  for 
cause  by  the  governor  of  the  State. 

To  introduce  all  of  these  reforms  it  became  necessary  to  amend 
the  constitution  of  the  State  of  New  York  ;  and  the  commission 

^  The  constitutions  of  eleven  States  now  prescribe  tluit  cities  shall  bo  incor- 
porated by  general  laws.  This  prohibition  of  special  lef,'islation  has  generally 
worked  well,  though  it  is  sometimes  evaded.    See  pp.  513  and  529,  ante. 

'■^  This  was  to  apply  to  cities  with  a  population  exceeding  100,000.  In  smaller 
cities  the  rent  was  to  ha  $100  at  least,  and  no  minimum  for  the  assessed  value  of 
the  ta.\eil  property  was  to  be  li.xed. 
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drafted  ji  st-rics  of  iuuendim'iits  acctji'dliigly.  Thcsi!  wont  before 
the  State  legislature.  But  the  biids  .^.tw  the  net,  and  naturally 
omitted  to  suttniit  the  amendments  to  the  people.  The  icport,  in 
fact,  fell  to  the  ground.  Ihit  in  the  recent  legislative  charters 
of  several  cities,  and  notably  of  JJrooklyn  (as  to  which  see  next 
chapter),  st)ine  of  the  conunissioners'  suggestions  have  been 
ado})ted,  and  with  excellent  results.  The  most  novel  of  them, 
however,  and  the  one  which  excited  most  hostile  criticism,  that 
of  creating  a  council  elected  by  voters  having  a  tax-paying  (or 
rent-jjaying)  <pialitication,  has  never  been  tried  in  any  great  city. 
It  is  deemed  undemocratic ;  j)ractieal  men  say  there  is  no  use 
submitting  it  to  a  popular  vote.^  Nevertheless,  there  are  still 
some  who  advocate  it,  appealing  to  the  exami)le  of  Australia, 
whcTo  it  is  said  to  have  worked  well. 

Among  the  other  reforms  in  city  govc  rnmcnt  which  I  find 
canvassed  in  America  are  the  following : — 

('/)  Civil  service  I'cform,  i.e.  the  esta)»lishment  of  examinations 
as  a  test  for  admission  to  posts  under  the  city,  and  the  bestowal 
of  these  posts  for  a  fixed  term  of  years,  or  generally  during  gocxl 
beliavin'T,  instead  of  leaving  the  civil  servant  at  the  mercy  of  a 
partisan  chief,  who  may  displace  him  to  make  room  for  a  party 
adherent  or  personal  friend. 

(//)  The  lengthening  of  the  terms  of  service  of  the  mayor  and 
the  heads  of  departments,  so  as  !o  give  them  a  more  assured 
j)osition  and  diminish  the  frecpiency  of  elections. — This  has  been 
done  to  some  extent  in  recent  charters— witness  St.  Louis  (see 
above,  p.  GOiJ)  and  Thiladelphia. 

(r)  The  vesting  of  almost  autocratic  executive  power  in  the 
mayor  and  restriction  of  the  city  legislature  to  purely  legislative 
Avork  and  the  voting  of  sup])lics. — This  also  finds  place  in  recent 
charter.s,  notably  in  that  of  Brooklyn,  and  has  worked,  on  the 

*  Tlioufrh,  as  the  coimiiission  pointed  out  (Report,  p.  133),  the  principle  that  no 
one  sliould  vote  upon  any  proposition  to  raise  ii  tax  or  appropriate  its  jiroceeds 
unless  himself  liable  to  be  assessed  for  such  tax,  was  one  generally  ajijjlied  in  the 
village  charters  of  the  State  of  New  York,  and  even  in  the  charters  of  some  of  the 
smaller  cities.  The  report  repels  the  charge  that  this  proposal  is  inconsistent 
with  the  general  recognition  of  tlie  value  of  universal  sull'rage  by  saying,  "  No  surer 
method  could  be  ilevised  to  brin;;  Die  principle  of  universal  sulVrage  into  discredit  and 
preiiare  the  way  for  its  overthrow  than  to  pervert  it  to  a  use  for  which  it  was  never 
intended,  and  subject  it  to  a  service  which  it  is  incapable  of  performing.  .  .  . 
To  e.xpect  frugality  and  economy  in  tinancial  concerns  from  its  operation  iu  great 
cities,  where  perhaps  half  of  the  inhabitants  feel  no  interest  in  these  objects,  is  to 
subject  the  jirinciplo  to  a  strain  which  it  cannot  bear.  All  the  friends  of  the 
sybteui  should  unite  iu  rescuing  it  from  such  perils." — Page  40. 
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wliole,  Mcll.  It  is,  of  course,  a  rciiuMly  of  the  "cure  or  kill" 
order.  If  the  people  are  thoroiiuihly  roused  to  eiioose  ati  able 
and  honest  iiiiui,  the  more  ])ower  he  has  th(!  l)etter ;  it  is  safer  in 
his  hands  tliaii  in  those  of  city  council.-.  If  tin'  voters  are 
a[)athetie  and  let  a  bad  man  slip  in,  all  may  he  lost  till  the  next 
election.  I  do  not  .say  "all  is  lost,"  for  there  have  been  remark- 
able instances  of  men  who  have  been  sobered  and  elevated  by 
]»ower  and  rcsponsil)ility.  The  CJreck  ]>roverb  "oilice  will  show 
the  man  "  was  generally  taken  in  an  unfavourable  sense.  The 
j)roverl)  of  tlu;  steadier  headed  (urmans,  "ofliec  giv(;s  under- 
standing" {Aiiit  gilt  Vcrshind),  rei>rescnts  a  more  liopeful  view  of 
human  nature,  and  one  not  seldom  ju-tified  in  American  ex- 
perience. 

((/)  The  election  of  a  city  legislature,  or  one  branch  of  it,  or 
of  a  school  conmiittee,  on  a  general  ticket  instead  of  by  wards. — 
When  aldermen  or  councilmen  are  chosen  by  the  voters  of  a  small 
local  area,  it  is  assumed,  in  thi;  United  States,  that  they  nuist  be 
residents  within  it;  thus  the  held  oi  choicj  among  good  citizens 
generally  is  limited.  It  follows  also  that  their  first  duty  is 
deemed  to  be  to  get  the  most  they  can  foi-  their  own  ward  ;  they 
care  little  for  the  general  interests  of  the  city,  and  carry  <a\  .•, 
game  of  barter  in  contracts  and  public  improvements  with  the 
rej)resentatives  of  other  wards.  Hence  tlie  general  ticket  system 
is  pi  eferable. 

(e)  The  limitation  of  taxing  powers  and  bonowing  powers  by 
reference  to  the  assessed  value  of  the  taxable  ])roperty  within  the 
city. — liestrictions  of  this  nature  have  been  largely  applied  t(j 
cities  as  well  as  to  counties  and  other  local  authorities.  The 
results  have  been  usually  good,  yet  not  uniformly  so,  for  evasions 
may  be  practised.  The  New  York  commi.>,-ion  say:  "The 
aj)parcnt  prohil^ition,  both  as  to  taxatii'U  and  the  percentage  of 
debt,  could  be  readily  evaded  by  raising  the  assessment.  Such 
restrictions  do  not  attempt  to  prevent  the  wastefulness  or  em- 
bezzlement of  the  public  funds  otherwise  than  by  limiting  the 
amount  of  the  funds  suliject  to  de[)i'edation.  The  etl'ect  of  .such 
measures  would  sim})ly  1>  ■  to  leave  the  pul)lic  necessities  without 
adequate  provision."  ^  And  Messrs.  Allinson  and  Penrose 
observe — 

^  Another  disadvantage  is  that  sm  li  restriction  may  sometimes  compel  a  i)ul)lic 
improvement  to  be  executed  piecemeal  which  could  be  executed  more  chea^ily  it 
done  all  at  ouce.     See  page  503,  ante. 
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"  By  the  Constitution  of  1874  it  is  jtiovided  that  tho  debt  of  u  county,  city, 
borou^'li,  towusliip,  or  school  district  slmll  never  exceed  7  per  cent  on  tho 
BHsessed  value  of  tho  taxable  property  tlierein.  This  provision  was  intended 
to  prevent  the  encuniberin;^  of  the  property  of  any  citizen  fur  public  purposes 
to  a  f,'icuter  extent  than  7  per  cent.  In  its  workiuf^'H  it  has  liecn  an  absolute 
failure.  In  every  city  of  the  State,  excei)t  Philadelpliia,  the  city  is  part  of  the 
county  government.  The  county  has  power  to  borrow  to  tho  extent  of  7  per 
cent :  so  lias  the  city  :  so  has  the  general  school  district :  so  has  the  ward 
Bchool  district— making  28  per  cent  in  all,  which  can  be  lawfully  imposed, 
and  has  been  authorized  by  tho  Act  of  1874.  liut  there  is  still  another  cause 
of  failure  to  which  I'hiladelphia  is  more  peculiarly  liable.  In  order  to  evade 
the  provision  of  the  Constitution  limiting  the  power  to  contract  debts  to  7  per 
cent,  the  assessed  value  of  property  in  nearly  every  city  of  tho  State  was  largely 
increased — in  some  instances,  incredible  as  it  may  seem,  to  tho  extent  of  1000 
per  cent.  It  is  therefore  clear  that  no  suiBcient  protection  against  an  undue 
increase  of  municipal  debt  can  bo  found  in  constitutional  and  legislative  pro- 
visions of  this  kind." — I'hiladelphia,  a  History  of  Municipal  Development 
(1887),  p.  276. 

Nevertheless,  such  restrictions  are  now  often  found  embodied  in 
State  constitutions,  and  have,  so  far  as  I  could  ascertain,  generally 
diminished  tho  evil  they  are  aimed  at.^ 

The  results  of  these  various  experiments,  and  of  others  which 
I  have  not  space  to  enumerate,  are  now  being  watched  with  eager 
curiosity  by  the  municipal  reformers  of  the  United  States.  The 
question  of  city  government  is  that  which  chiefly  occupies  prac- 
tical publicists,  and  which  newspapers  and  magazines  incessantly 
discuss,  because  it  is  admittedly  the  weak  point  of  the  country. 
That  adaptability  of  the  institutions  to  the  people  and  their  con- 
ditions, which  judicious  strangers  admire  in  the  United  States, 
and  that  consequent  satisfaction  of  the  people  with  their  institu- 
tions, which  contrasts  so  agreeably  with  the  discontent  of  Euro- 
pean nations,  is  wholly  absent  as  regards  municipal  administration. 
W'  erever  there  is  a  large  city  there  arc  loud  complaints,  and 
Americans  who  deem  themselves  in  other  respects  a  model  for 
the  Old  World  are  in  this  respect  anxious  to  study  Old  World 
models,  those  particularly  which  the  cities  of  Great  Britain 
present.  The  best  proof  of  dissatisfaction  is  to  be  found  in  the 
frequent  changes  of  system  and  method.  What  Dante  said  of 
his  own  city  may  be  said  of  the  cities  of  America :  they  are  like 
the  sick  man  who  cannot  find  rest  upon  his  bed,  but  seek   to  ease 


^  See  note  in  Appendix  at  the  end  of  this  volume. 
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his  pain  by  turning  from  side  to  side.  Yet  no  one  who  studies 
the  municipal  history  of  the  last  decades  will  doubt  that  things 
are  better  than  they  were  twenty  years  ago.  The  newer  frames 
of  government  are  an  improvement  upon  the  older.  Rogues 
svro  less  audacious.  Good  citizens  are  more  active.  Party  spiiit 
i.s  less  and  less  permitted  to  dominate  and  pervert  municipal 
politics. 
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Hy  tlio  lloii.  Ski'II  I,n\v,  t'oriiiiTly  Miiyor  of  tin;  City  of  r.iooklyn 

A  CITY  ill  the  United  States  is  quite  ;i  dilVeri'Mt  thiiijj;  from  a 
city  in  its  toi'lmical  sense,  as  the  woi'd  is  used  in  Kngland. 
In  Hns^'liuid  :i  city  is  usually  taken  to  be  a  place  which  is  or 
has  been  the  seat  of  a  l>ishop.-  '['he  lu\id  of  a  city  govern- 
ment in  I'iiigland  is  a  mayor,  but  many  boroughs  which  are  not 
cities  ai-e  also  governed  by  a  mayor.  In  the  United  States  a 
city  is  a  place  which  has  received  a  ch;irtcr  as  ti  city  from  the 
legislatiu'e  of  its  State.  In  America  there  is  nothing  wlmtever 
corresj)onding  to  the  Knglish  borough.  Whenever  in  the  United 
States  one  enters  a  ])laco  that  is  presided  over  by  a  mayor,  ho 
may  understand,  without  fiuther  impu'ry,  that  ho  is  in  a  city. 

Any  I'au'opean  student  of  politics  who  wishes  to  understand 
the  ]>roblem  of  government  in  the  United  States,  whether  of  city 
government  or  any  other  form  of  it,  nnist  first  of  all  transfer 
himself,  if  lie  can,  to  a  point  of  view  precisely  the  opposite  of 
that  which  is  natiu'id  to  him.  This  is  scarcely,  if  at  all,  less  true 
of  the  Kngliih  than  of  the  continental  student.  In  England  as 
upon  the  continent,  from  time  innnemorial,  goverinnent  has 
descended  from  the  top  down.  Until  recently,  society  in 
Kuroi)i'.  has  accepted  the  idea,  almost  without  protest,  that  there 
nuist  bo  governing  classes,  and  that  tho  great  majority  of  mon 
must  be  governod.  In  the  United  States  that  iilea  does  not 
obtain,  and,  what  is  of  scarcely  less  im[)ortancc,  it  novor  has 
obtained.      Xo  distinction  is  recognized  between  governing  and 

'  This  oliaptor  is  Cvii)yrij;lit,  Ipy  Sotli  Low,  ISSS. 

-  In  Scotland,  wlu'iv  tlu're  Ikivl'  been,  sincf  llii'  lu'Vdlution,  no  bi.s1io}is,  Eilin- 
bnrgh,  lila.sgow,  and  AbuidoL'n  arc  dchCiil'id  as  cilius.  Wustnunstur  is  a  city, 
but  haM  never  had  a  bisliop. 
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H(»vt!nuMl  (lasses,  and  th(!  prohlcin  of  t^ovcrnniciit  is  conceived  to 
he  this,  that  the  whohi  of  society  should  h'aiti  and  a{)|)ly  to 
itself  the  art  of  goveinment.  Hearing  tliis  in  mind,  it  Itecomes 
apparent  that  th(!  immense^  tide  of  immigration  into  the  United 
States  is  a  contimially  disturhiiiu  factor.  The  inMiii5:;rants  come 
from  many  countries,  a  very  lar^e  proportion  of  them  \h\\i]<^  of 
the  classes  which,  in  their  old  homes  from  time  out  of  mind, 
have  been  governed.  Arriving  in  America,  tlw^y  shortly  Ixu-ome 
citizens  in  a  soci(!ty  which  nmhMtakes  to  govern  itself.  However 
welldisposed  they  may  he  as  a  rule,  tjiey  have  not  had  e  cperi- 
ence  in  self  government,  nor  do  th(>y  always  share  the,  ideas 
whith  have  e.\'j)ress(!d  themselves  in  the  Constitution  of  the 
United  States.  'I'his  foreign  clement  settles  largely  in  the  cities 
of  tile  country.  It  is  estimated  that  the  population  of  New 
V'ork  City  contains  eighty  per  c<Mit  of  ))eople  who  either  are 
foreign  horn,  or  who  are  the  chiI(lr(Mi  of  foicign  horn  panuits. 
(^onsecjuently,  in  a  city  like  New  York,  the  piohiem  of  leai-ning 
the  art  of  governuKMit  is  handed  over  to  a  ])opulation  that  hegins 
in  point  of  experience  very  low  down.  In  inany  of  tlie  cities  of 
the  United  States,  indeed  in  almost  all  of  them,  the  po|)ulation 
not  only  is  tlnis  largely  untrained  in  the  art  of  self-govei-nnu^nt, 
but  it  is  not  even  homogeneous.  So  that  an  American  city  is 
confronted  not  oidy  with  tiio  necessity  of  insti'ucting  largi^  and 
rapidly-growing  bodies  of  jxiople  in  the  art,  of  goveiinnent,  l)ut 
it  is  compelled  at  the  .same  titue  to  a.ssimilate  strangely  di(l'ei-ent 
comj)oneiit  parts  ijito  an  American  community.  It  will  h(> 
appaient  to  the  student  that  either  one  of  tlusse  fuiu'tions  by 
itself  would  be  dillicult  enough.  When  l)oth  are  found  side  by 
rido  the  problem  is  incr<'asingly  dillicult  as  t(»  each.  Together 
xh'^y  represent  a  ])ro])lem  such  as  confronts  no  city  in  the  United 
Kingdom,  or  in  Europe. 

The  American  city  has  had  pro])l(!ms  to  deal  with  also  of  a 
material  character,  quite  ditl'erent  from  those  M'hich  have  con- 
fronted the  cities  of  the  OKI  AN'orid.  With  the  exception  of 
ISoston,  Philadelphia,  JJaltimore,  New  Orleans,  and  New  York, 
there  is  no  American  city  of  great  consequence  whose  roots  go 
back  into  the  distant  past  even  of  America.  Americ^ui  cities  as 
a  rid(i  have  grown  with  a  ra])idity  to  which  the  Old  World 
presents  few  parallels.  London,  in  the  extent  of  its  growth,  but 
not  in  the  proportions  of  it,  ISerlin  since  1>S70,  and  ]|(mie  in  the 
last  few  years,  are  perhaps  the  oidy  places  in   Europe  whi(;h 
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have  been  coin])elled  to  deal  with  this  eleiuciit  of  rapid  growth 
in  anything  like  a  corresponding  degree.  All  of  these  cities, 
London,  Berlin,  and  Kome,  are  the  se;its  of  the  national  govern- 
ment, and  receive  from  t\v\{  source  more  or  less  help  and  guidance 
in  their  development.  In  all  of  them  an  imnic:'.so  nucleus  of 
wealth  existed  before  this  great  and  rapid  growth  began.  The 
problem  in  America  has  been  to  make  a  great  city  in  a  few 
years  out  of  nothing.  There  has  been  no  nucleus  of  wealth 
upon  which  to  found  the  structure  whicli  every  succeeding  year 
has  enlarged.  Kecourse  has  bec.i  had  of  necessity,  under  these 
conditions,  to  the  freest  use  of  the  public  credit.  The  city  of 
Brooklyn  and  the  city  of  Chicago,  each  with  a  population  now 
of  three-quarters  of  a  million  of  pvjoplo,  are  but  little  more  than 
fifty  years  old.  In  that  period  everythin,*^  now  there  has  been 
created  out  of  the  fields.  The  houses  in  which  the  people  live, 
the  water-works,  the  paved  streets,  the  sewers,  everything  which 
makes  up  the  perm!\nent  plant  of  a  city,  all  have  been  produced 
while  the  city  has  b  en  growing  from  year  to  year  at  a  fabulous 
rate.  Besides  these  things  are  to  be  reckoned  the  public  schools, 
the  public  parks,  and  in  the  case  of  Brooklyn,  the  great  bridge 
connecting  it  with  New  York,  two-thirds  of  the  cost  of  which  is 
borne  by  Brooklyn.  Looked  at  in  this  light  t!ie  marvel  would 
seem  to  be,  not  so  much  that  the  American  cities  are  justly 
criticizable  for  many  defects,  but  rather  that  results  so  great 
have  been  a^  !>ieved  in  so  short  a  time.  The  necessity  of  doing 
so  much  so  quickly,  has  worked  to  the  disadvantag-^.  of  the 
American  city  in  two  ways.  First,  it  has  conip(;lled  very  lavish 
expenditure  under  great  pressure  for  quick  results.  This  is  ])re- 
cisely  the  condition  under  whicli  the  best  trained  business  men 
make  their  greatest  mistakes,  and  are  in  danger  of  running  into 
extravagance  and  wastefulness.  No  candid  American  will  deny 
that  American  cities  have  sutlereil  largely  in  this  way,  not  alone 
from  extravagance  and  wastefulness,  but  also  from  dishonesty  ; 
but  in  estimating  the  extent  of  the  reproach,  it  is  proper  to  take 
into  consideration  these  general  conditions  under  which  the  cities 
have  been  compelled  to  work.  The  second  disadvantage  which 
American  cities  have  laboured  under  from  this  state  of  things 
has  been  their  inability  to  provide  adequately  for  their  current 
needs,  while  discounting  the  future  so  freely  in  order  to  provide 
their  permanent-  plant.  When  the  great  American  cities  have 
paid  for  the  permanent  plant  which  they  have  been  accumulating 
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during  the  last  half  century,  so  that  the  duty  which  lies  before 
them  is  chietly  that  of  caring  ade(i[uately  for  the  current  life  of 
their  po})('.l:ition,  a  vast  impr(n-onu'tit  in  all  those  particulars  may 
reasonal)ly  be  expected.  In  other  w\  'ds,  time  is  a  necessary 
element  in  making  a  great  city,  as  it  is  in  every  other  great  and 
enduring  work.  American  cities  are  judged  by  their  size  rather 
than  by  the  time  which  has  entered  into  their  growth.  It  can- 
not be  denied  that  larger  results  could  have  been  j)roduced  with 
the  money  expended  if  it  always  had  been  used  with  comj)leto 
honesty  and  good  judgment.  But  to  make  an  intelligent 
criticism  upon  the  American  city,  in  its  failures  upon  the 
material  side,  these  elements  of  difficulty  must  be  taken  into 
consideration. 

Another  particular  in  which  the  American  city  may  be  thought 
to  have  come  short  of  what  might  have  been  hoj)cd  for,  may 
be  described  in  general  terms  as  a  lack  of  foresight.  It  would 
have  been  comparatively  easy  to  have  preserved  in  all  of  them 
small  open  ])arks,  and  generally  to  have  made  them  more 
beautiful,  if  there  had  been  ■.  greater  appreciation  of  the  need 
for  these  things  and  of  the  growth  the  cities  were  to  attain  to. 
The  western  cities  probably  have  erred  in  this  regard  less  than 
those  upon  the  Atlantic  coast.  But  while  it  is  greatly  to  be 
regretted  that  this  large  foresight  has  not  been  displayed,  it  is 
after  all  only  repeating  in  America  what  has  taken  place  in 
Europe.  The  improvement  of  cities  seems  everywhere  to  be 
made  by  tearing  down  and  replacing  at  great  cost,  rather  than 
by  a  far-sighted  provision  for  the  demands  and  opportunities  of 
the  future.  These  unfortunate  results  in  America  have  flowed 
largely  from  two  causes ;  first,  from  inability  on  me  part  of  the 
cities  to  appreciate  in  advance  the  phenomenal  gi'owth  that  is 
coming  upon  them ;  and  second,  from  the  frequent  tendency  of 
population  to  grow  in  precisely  the  direction  where  it  was  not 
expected  to.  A  singular  illustration  of  this  last  factor  is  to  be 
found  in  the  city  of  Washington.  The  Capitol  was  made  to 
face  towards  the  east,  under  the  impression  that  population 
would  settle  in  that  direction ;  as  matter  of  fact  the  city  has 
grown  towards  the  west,  so  that  the  Capitol  stands  >vith  its  back 
to  the  city  and  faces  a  district  that  is  scarcely  built  upon  at  all. 

Probably  no  detail  strikes  the  eye  of  the  foreigner  more  un- 
favourably in  connection  ^^^th  the  average  American  city  than 
the  poor  paving  of  the  streets  atid  their  lack  of  cleanliness.    The 
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compnrison  with  cities  of  Europe  in  these  respcots  is  immensely 
to  tlic  (lisiid vantage  of  the  American  city.  But,  in  this  con- 
nection, it  is  not  unfair  to  call  attention  to  the  fact  that  the  era 
of  good  ])aving  and  clean  streets  in  Europe  is  scarcely  more  than 
thirty  years  old.  Poor  as  is  the  condition  of  the  strc  s  in  most 
American  cities  now,  it  Avould  ])c  risking  very  little  to  say  that  it 
would  average  nuich  higher  than  ten  years  ago.  There  are 
several  contributing  causes  which  arc  reflected  in  this  situation 
that  represent  difHculties  fi-om  wliich  most  European  cities  are 
free.  In  the  first  place,  frost  strikes  much  deeper  in  America, 
and  is  more  trying  to  the  ])avements  in  every  way.  In  the  next 
])lace,  the  streets  are  more  often  disturbed  in  coiuicction  with  gas 
pil)es,  steam  pipes,  and  telegraph  service,  than  in  European  cities. 
Hut,  apart  from  tliese  incidental  difliculties,  the  fimdamental 
trouble  in  connection  with  the  streets  of  American  cities  is  the 
lack  of  sufficient  appro])riations  to  put  them  in  first-class  condition 
and  to  keep  them  so,  both  as  to  j)aving  and  as  to  cleaning.  The 
reason  for  this  has  been  pointed  out. 

All  the  troubles,  however,  which  have  marked  the  develop- 
ment of  cities  in  the  United  States  are  not  due  to  these  causes. 
Cities  in  the  United  States,  as  forms  of  government,  are  of  com- 
paratively recent  origin.  The  city  of  Boston,  for  example,  in  the 
State  of  INIassachusetts,  although  the  settlement  Avas  founded 
more  than  two  hundred  and  fifty  years  ago,  received  its  charter 
as  a  city  so  recently  as  1822.  The  city  of  P>rooklyn  received  its 
charter  from  the  State  of  New  York  in  18:Vo.  In  other  words,  the 
transition  from  village  and  town  goverimient  into  government  by 
cities,  has  simply  followed  the  transition  of  small  ])laces  into 
large  communities.  This  suggests  another  distinction  between 
the  cities  of  the  United  States  and  those  of  Great  Eritain,  The 
great  cities  of  Englaml  and  of  Europe,  with  few  exceptions,  have 
their  roots  in  the  distant  past.  Many  of  their  jjrivileges  and 
chartered  rights  were  -wrested  from  the  Crown  in  feudal  times. 
Some  of  tliese  privfleges  have  been  retained,  and  contribute  to 
the  income,  the  pride,  and  the  influence  of  tlie  raunicii)ality. 
The  charter  of  an  American  city  represents  no  clement  of 
prestige  or  inspiration.  It  is  only  the  legal  instrument  which 
gives  the  community  authority  to  act  as  a  corporation,  and  which 
defines  the  duties  of  its  ofticcrs.  The  motive  for  passing  from 
town  goverrmicnt  to  city  government  in  general  has  been  the 
same  everywhere—  to  acquire  a  certain  readiness  of  action,  and 
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to  make  more  avaihible  tlio  credit  of  the  community  in  order  to 
provide  adeijuntely  for  its  own  growth.  The  town  meeting,  in 
>vhich  every  citi^,cn  takes  part,  stnves  its  purpose  admirably  in 
communities  up  to  a  certain  size,  or  for  the  conducting  of  public 
work  on  not  too  large  a  scale.  But  the  necessity  for  clUciency 
in  providing  ^.or  the  needs  of  growth  has  compelled  rapidly- 
growing  connnunities,  in  all  the  States,  to  seek  the  powers  of  a 
corporation  as  administered  through  a  city  government.  (Jrowing 
thus  out  of  the  town,  it  happened  very  naturally  that  the  lirst 
conception  of  the  city  on  the  part  of  Americans  was  that  which 
had  applied  to  the  town  and  the  village  as  local  subdivisions 
of  the  commonwealth.  Charters  were  framed  as  though  cities 
were  little  states.  Americans  aro  only  now  learning,  after  many 
years  of  bitter  experience,  that  they  are  not  so  much  little  states 
as  large  corporations.  Many  of  the  mistakes  which  have  marked 
the  progress  of  American  cities  up  to  this  point  have  sprung 
from  that  defective  conception.  The  aim  deliberately  was,  to 
make  a  city  government  where  no  oflicer  by  himself  should  have 
power  enough  to  do  nuich  harm.  The  natural  result  of  this  was 
to  create  a  situation  where  no  officer  had  power  to  do  much 
good.  Meanwhile  bad  men  united  for  corrupt  purposes,  and  the 
whole  organization  of  the  city  government  aided  such  in  throwing 
responsibility  from  one  to  another.  Many  recent  city  charters 
in  the  United  States  proceed  upon  the  more  accurate  theory  that 
cities,  in  their  or^'nuic  capacity,  are  chieily  large  corporations. 
The  better  results  tloAving  from  this  theory  are  easily  made  clear. 
Americans  are  sutficiontly  adept  in  the  administration  of  large 
business  enterprises  to  understand  that,  in  any  such  undertaking, 
some  one  man  must  be  given  the  power  of  direction  and  the 
choice  of  his  chief  assistants  ;  they  understand  that  power  and 
responsi])ility  must  go  together  from  the  top  to  the  bottom  of 
every  successful  business  organization.  Consequently,  when  it 
began  to  be  realized  that  a  city  was  a  business  corporation  rather 
than  an  integral  part  of  the  State,  the  unwillingness  to  organize 
the  city  upon  the  line  of  concentrated  power  in  connection  with 
concentrated  responsibility  began  to  disappear.  The  charter  of 
the  city  of  Brooklyn  is  probably  as  advanced  a  type  as  can  be 
found  of  the  results  of  this  mode  of  thinking.  In  Brooklyn  the 
executive  side  of  the  city  government  is  represented  by  the 
mayor  and  the  various  heads  of  departments.  The  legislative  side 
consists  of  a  common  council  of  nineteen  members,  twelve  of 
VOL.  I  2  s 
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whom  arc  elected  from  three  districts  each  havitig  four  aldermen, 
the  remaining  seven  oing  elected  as  aldermen  at  largo  by  the 
whole  city.  The  pt  ph;  elect  three  city  ollicers  besides  the 
boaid  of  aldermen  ;  the  mayor,  who  is  the  ''eal,  as  well  as  the 
nominal,  head  of  the  city ;  the  comptroller,  wno  is  practically  the 
book-keeper  of  the  city  ;  and  the  auditor,  whose  audit  is  necessary 
for  the  jKiyment  of  every  bill  against  the  city  whether  hirge  or 
small.  The  mayor  appoints  absolutely,  without  confirmation  l>y 
the  common  council,  all  the  executive  heads  of  departments,  lie 
.'ippoints,  for  example,  the  police  connnissioner,  the  lire  com- 
missioner, the  health  commissioner,  the  commissioner  of  city 
works,  the  corporation  counsel  or  coun.'cllor  at  law,  the  city 
treasurer,  the  t;ix  collector,  and  in  general  all  the  otlicials  who 
are  chargH.'d  with  executive  duties.  Th(!S(!  oliici:ds  in  turn  appoint 
their  own  subordinates,  so  that  the  princi[)le  of  delined  res})onsi- 
bility  })ei'meates  the  city  goveriunent  from  top  to  bottom.  The 
mayor  also  aj)p()ints  the  board  of  as.sessors,  the  board  of  educiition, 
and  the  board  of  elections.  The  executive  ollicers  aj>pointed  by 
the  mayor  are  a])])ointed  Tui  a  term  of  two  years,  thiil  is  to  say 
for  a  term  similar  to  his  own.  The  mayor  is  elected  at  the  general 
election  in  Novendier ;  he  takes  ollice  on  the  hrst  of  January 
following,  and  for  one  month  the  great  de])aitments  of  the  city 
are  (tarried  on  for  him  by  the  appointees  of  his  predecessor.  On 
the  first  of  February  it  becomes  his  duty  to  apjjoint  his  own 
heads  of  departments,  and  inasmuch  as  they  serve  for  the  same 
term  as  himself,  each  incoming  mayoi"  thus  has  the  o])poilunity 
to  make  an  administration  in  all  its  parts  in  symi)athy  with  him- 
self. Each  one  of  these  great  executive  departments  is  under 
the  chai'ge  of  a  single  head,  the  charter  of  the  city  conforming 
absolutely,  with  one  excej)ti()n  which  is  felt  to  be  an  anomaly,  to 
the  theory  that  where  executive  work  is  to  be  done  it  should  be  com- 
mitted to  the  charge  of  one  man.  Where  boards  of  otlicials  exist  in 
J-Jrooklyn,  it  is  because  the  work  committed  to  them  is  dis- 
cr,  ionary  more  than  it  is  executive  in  character.  These  boards, 
also,  are  appointed  by  the  mayor  without  confirmation  by  the 
board  of  aldermen,  but  they  are  appointed  for  terms  not 
coterminous  with  his  own  ;  so  that,  in  most  cases,  no  mayor 
would  appoint  the  whole  of  any  such  board  unless  he  were  to  be 
twice  elected  by  the  people.  In  other  words,  with  quite  unim- 
portant exceptions,  th3  charter  of  Brooklyn,  a  city  with  750,000 
inhabitants,  makes  th  i  mayor  entirely  responsible  for  the  con- 
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duct  of  tho  city  ji;overnnient  on  its  executive  side,  and,  in  holdint; 
him  to  this  responsibility,  cijuips  him  fearlessly  with  the  necessary 
])0wer  to  (h's(hai'i;e  his  trust.  This  chart(!r  went  into  ellbct  o!'. 
tho  iirst  of  January  188'J.  It  has  been  found  to  have  precisely 
tho  merits  and  tho  defects  which  one  mis^ht  expect  of  such  an 
instrument.  A  strong  executive  can  accomplish  .satisfactory 
results  ;  a  weak  one  can  (lisa{)point  every  hope.  The  community, 
however,  is  so  well  satislied  that  the  charter  is  a  vast  improve- 
ment on  any  sy.sti'in  which  it  has  tried  Itefore,  that  no  voice  is 
r.iiseil  against  it.  It  has  had  one  notable  and  es{)ecia]ly  satisfactory 
ellect.  It  can  be  made  ch'ar  to  tho  simplest  citizen  that  the 
entire  character  of  tho  city  goverimient  for  two  years  depends 
upon  the  man  chosen  for  the  oflico  of  mayor.  As  a  consequence 
more  peoi)le  have  voted  in  Brooklyn  on  tho  subject  of  the 
mayoralty  than  have  voted  there  as  to  who  should  bo  State 
Governor  or  who  should  bo  President.  This  is  a  great  and  a 
direct  gain  for  good  city  govermuent,  because  it  creates  and 
keeps  alert  a  strong  public  sentiment,  and  tends  to  increase  the 
interest  of  all  citizens  in  tho  allairs  of  their  city.  In  the  absence 
of  a  historic  ])ast  whi(,h  ministers  to  civic  pride,  and  in  the 
presence  of  many  thousands  of  new-comers  at  every  election,  this 
eflbct  is  especially  valuable.  It  may  also  bo  said  that  under 
l)rosent  conditions  the  voting  is  more  intelligent  than  formerly. 
Tho  issue  is  so  important,  yet  so  simple,  that  it  can  be  made 
clear  even  to  people  who  have  lived  but  a  short  time  in  tho  city. 
The  sumo  influences  tend  to  secure  for  the  city  the  services,  as 
mayor,  of  a  higher  grade  of  men,  because  under  such  a  charter 
the  mayor  is  given  power  and  opportunity  to  accomplish  some- 
thing. It  appeals  to  the  best  that  is  in  a  man  as  strongly  as  it 
exposes  him  to  tho  tiro  of  criticism  if  ho  does  not  do  well. 

In  undertaking  to  administer  this  charter,  as  the  first  mayoi- 
to  whom  such  j)owors  had  been  committed,  the  writer  adopted 
two  principles  which  ho  believed  to  be  essential  to  success.  In 
the  first  |)lace,  he  determined  to  hold  each  h(;ad  of  dei)artment 
responsible  for  results  within  his  de))artnient ;  and  in  tho  second 
place,  he  determined  to  hoUl  himself  entirely  aloof  from  tho  use 
of  patronage,  except  in  so  far  as  the  charter  of  the  city,  in  ex- 
press terms,  made  it  his  duty  to  make  apj)ointments.  The  efl'ect 
of  this  attitude  towards  his  apj^ointees  was  to  leave  them  entirely 
free  in  the  choice  of  their  subordinates.  Being  free,  they  could 
justly  be   held  responsible,   to  the  fullest  extent,   for  results. 
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Further  than  that,  being  free  from  pressure  from  the  mayor,  they 
were  much  stroiii!;or  to  resist  pressure  as  to  patronage  from  out- 
siders, than  otherwise  they  would  have  been.  Another  eilect  of 
the  mayor's  attitude  with  reference  to  patronage,  was  to  secure 
for  himsolf  the  confidence  of  the  comriuniity,  without  regard  to 
party,  to  an  unusual  extent.  Any  alarm  there  might  have  been, 
as  to  the  use  of  the  great  and  unusual  powers  committed  to  the 
mayor  by  the  charter,  Avas  quiettjd  at  oiu-c. 

The  duties  of  the  mayor  under  the  charter  may  be  considered 
under  three  heads.  First,  in  his  relation  to  the  executive  work 
of  the  city ;  second,  in  his  relation  to  the  common  council  or 
local  legislature  ;  thii-d,  in  his  relation  to  the  legislature  of  the 
State. 

The  successful  use  of  the  power  of  appointment,  in  the  selec- 
tion of  etlicient  heads  of  departments,  of  course  underlies  the 
success  of  a  city  administration  on  its  executive  side.  The  heads 
of  departments  having  ])i'en  aj)pointed,  it  was  the  custom  of  tlie 
writer  to  hold  a  meeting  in  the  m;\yoi's  otlice  with  all  his  exeeii- 
tivo  ai>|)ointees,  once  .xoiy  week,  excepting  dtuing  the  summer 
when  the  common  council  was  not  in  session.  This  meeting 
served  several  pur])Oses.  The  minutes  of  the  common  council 
at  their  previous  meeting  were  laid  before  this  info\nial  gather- 
ing, and  the  mayor  received  the  advice  of  the  officer  whoso 
department  would  bo  atlected  by  any  proposed  resolution  or 
ordinance,  as  to  its  probable  etlect.  When  a  question  was 
l)rought  up  of  general  interest  to  the  city  the  whole  company 
discussed  it,  giving  to  the  mayor  the  advantage  of  their  experi- 
ence and  jiulgraent.  These  weekly  councils  were  of  great  value 
to  the  mayor,  in  determining  his  attitude  on  the  various  questions 
raised  during  his  term  by  the  common  council  of  the  city,  every 
resolution  of  which  body  had  by  law  to  be  passed  upon  by  the 
mayor,  and  receive  either  his  approval  or  his  veto.  These 
gatherings  of  the  executive  oilicers  of  the  city  were  useful  in 
other  ways  than  this.  They  made  all  heads  of  departments 
personally  acquainted  with  each  other,  and  converted  the 
machinery  of  the  city  gov(M'nment,  from  separate  and  independ- 
ent departments,  into  out)  urgmlication  working  in  com])lete  har- 
mony and  with  singleness  of  aim.  The  mayor's  oversight  of  the 
executive  work  of  the  city,  in  its  ciiirent  aspect,  was  further 
maintained  by  quarterly  reports  submitted  from  each  of  the  large 
departments.     The  mayor's  office,   in  an  Ainerican  city,   is  in 
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receipt  of  daily  complaints  touching  this  or  that  matter  atl'ecting 
one  or  more  of  the  citizens.  The  receipt  of  all  complaints  was 
immediately  acknowledged  to  the  persons  who  made  them,  if 
they  came  by  mail,  and  the  complaints  were  forwarded  at  once 
to  the  ])r(>pi'r  department  for  action  or  ex])lan:>ti()n.  The  rej)ly 
was  made  to  the  mayor's  oflicc,  an*  was  commnnicated  without 
delay  to  tlie  maker  of  the  complaint.  If  remedy  was  available, 
this  method  secured  its  jirompt  apjilication.  If  the  matter  were 
beyond  reach  of  remedy,  the  i'iti/.en  had  at  least  the  satisfaction 
of  knowing  whv.  The  nmltiplicity  and  character  of  those  com- 
plaints gave  iho  mayor  a  daily  ii'^ight  into  the  cflicicncy  of  the 
departme!ita.  \\y  th'^sc  methods,  the  in.ivor  was  able  to  keep 
himself  abn\v>t  as  woll  informed  as  to  the  work  in  each  depart- 
ment of  tlu^  eity  a'*  th«  he  id  of  a  ^jrrcat  business  house  is  informed 
as  to  th»>  «lepart\nents  into  which  his  business  is  divided.  Nor 
nw\\  tho  evMnparisou  stop  thtrc.  T!ae  mayor  was  able  to  bring 
the  poWvH'  and  influence  of  his  office  to  Jjear,  to  remedy  abuses  or 
t\\  suggest  improvements  in  methods,  with  the  same  directness 
and  efHcicncy. 

The  mayor's  duties  in  relation  to  the  common  coiinHl  of  the 
city,  are  chiefly  in  coimection  with  the  oblige' ion,  Jnid  upon  him 
by  the  charter,  to  approve  or  disapprove  every  resolution  passed 
by  that  body.  The  mayor's  veto  is  fatal,  unless  overridden  by  a 
two-thirds  vote  of  all  the  membei's  elected  to  the  council.  For 
three  years  out  of  four  during  whidi  the  writer  sei'vcd  as  ma}  oi-, 
the  common  council  was  politically  antagonistic  to  him,  half  of 
the  time  in  the  proportion  of  fouiteon  to  five.  Notwithstanding 
this,  only  two  vetoes  were  overridden  in  the  whole  of  his  fom 
years  of  service.  Two  influences  probably  contributed  to  this 
result.  First,  the  care  with  which,  under  the  advice  of  his 
appointees,  the  mayor  took  up  his  positions:  and  second,  the 
mayor's  refusal  to  implicate  himself,  in  any  way,  with  the  use  of 
patronage.  Partisan  opposition  largely  disappeared,  before  a 
spirit  manifestly  free  from  self-seeking  and  from  partisanship. 
The  same  influences  led  to  unusual  co-operation,  on  the  part  of 
the  common  council,  in  forwarding  the  plans  of  the  mayor  in  the 
direction  of  positive  action.  The  harmony  between  the  executive 
and  the  legislature  of  the  city  was  scarcely  less  com[)lete,  during 
this  interval,  to  the  great  advantage  of  the  city,  than  was  the 
harmony  between  the  difTcrent  cxecuti\'c  departments  themselves. 

The  relation  of  the  mayor  to  the  legislature  of  the  State 
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proved  to  1)0  imimrtant  to  an  extent  not  ciisy  to  bo  im;i;:;inc(]. 
The  charter  of  a  city,  coniiii;j;  as  it  (hjcs  from  tiio  loj^islatiire,  is 
entirely  within  the  control  of  the  lo'^islaturo.  .lust  as  there  is  no 
l«!gal  bar  to  prevent  tho  legislature  fiom  rcfalling  the  charter 
altogether,  so  there  is  no  feature  of  the  charter  so  niirmte  that 
the  legislature  may  not  assume  to  change  it.  In  tho  State  ot 
New  York  there  is  no  general  law  touching  tho  govcirnncnt  of 
cities,  and  tlio  habit  of  interforenco  in  the  details  of  city  action 
has  l)ecome  to  tho  l(\uislature  almost  a  second  nature.  In  every 
year  of  his  term,  the  writer  was  com])elled  to  oppose  at  Albany, 
tho  seat  of  tho  State  legislature,  legislation  seeking  to  make  aji 
increase  in  tho  pay  of  policemen  and  tiicmen,  Avithout  any  i-efcr- 
ence  to  tho  financial  ability  of  tho  city,  or  the  other  demands 
upon  tho  city  for  tho  ex])cndituro  of  money.  EObrta  were  made, 
also,  at  one  time,  to  legislate  out  of  ollice  some  of  tho  oflicials 
who  had  been  ap})ointed  in  conformity  to  the  charter.  Now  and 
useless  oifices  were  sought  to  bo  created,  and  the  mayor  found 
that  not  tho  least  important  of  his  duties,  as  mayor,  was  to 
protect  the  city  from  unv.-ise  and  adverse  legislation  on  the  part 
of  tho  State.  It  is  a  curious  circumstance  that  most  of  these 
])ropositions  had  their  origin  with  raemlx-rs  of  tho  legislature 
elected  to  re])resent  dillerent  districts  of  the  city  itself.  The 
same  influences  which  made  the  administration  strong  with  the 
common  council,  at  homo,  made  it  also  strong  with  the  legislature 
at  Albany,  so  that,  although  for  one  or  two  years  the  ])ower  to 
make  changes  rested  with  a  majority  at  All)any  ])o]itically  antji- 
gonistic,  no  law  objected  to  by  the  mayor,  during  this  interval, 
was  placed  upon  tho  statute-book.  The  city  itself  is  compelled 
at  times  to  seek  legislation  for  the  enlargement  of  its  powers ; 
that  is  to  say,  tho  powers  committed  to  a  city  are  strictly  limited 
to  those  deiincd  by  the  charter  or  gi-anted  by  special  acts  of 
the  legislatiu-e.  Consequently,  when  an  unforeseen  situation  is  to 
bo  dealt  with,  calling  for  unusual  methods  or  powers,  it  is  neces- 
sary to  secure  authority  to  this  end  from  the  legislature  of  the 
State.  The  writer  found  the  same  general  attitude,  which  has 
been  referred  to  so  often,  effectual  in  this  regard  also,  so  that  al- 
most every  bill  Avhich  ho  desired  in  the  interest  of  the  city,  was 
enacted  into  law,  and  this  alike  by  legislatures  politically  in  sym- 
pathy with  the  city  administration  and  by  legislatures  politically 
antagonistic  to  it.  It  is  not  too  much  to  say,  however,  that  the 
greatest  anxieties  of  his  term  sprang  from  the  uncertainties  and 
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difliculties  of  this  annual  contest,  on  the  om(>  hand  ti»  advance  the 
interest  of  the  city,  and  on  the  othcM*  to  siive  it  from  harm  in  its 
relations  to  the  law-making  imwcr  of  the  State. 

Imitating  this  charter  o?  IJrouklyii,  tlu;  city  of  I'liiladelphia, 
still  more  recently,  has  olitairied  a  new  charter  invoicing  a  great 
departure  in  the  same  direction  from  old  methods,  lloston  and 
New  York  Ixith  have  moved  |<arrly  along  the  same  litio,  each 
with  admitted  ad\antaLre  to  thi^  citv,  aliliouuh  neitlier  has  gone 
so  far  as  iJrooklyn  or  rhiladeliiliia.  Several  smaller  |tlaces  have 
obtained  cliaiters  of  the  same  l<ii;l.  It  is  not  to  be  suj)posed 
that  this  new  form  of  city  charter  is  the  result  altogether  of 
abstract  thinking.  !;.  has  grown  out  of  1iitt(>r  exju'ricnces. 
When  the  inhal)itants  of  a  city  found  that  they  did  not  receive, 
as  matter  of  fact,  the  good  goverimient  which  they  desired,  it 
did  not  at  first  occur  to  them  that  the  trouble  was  to  a  largo 
extent  fundamental  in  tlicir  form  of  charter;  or,  if  it  did,  the 
first  eliort  at  remedy  led  to  worse  mistakes  than  before.  Starting 
with  the  theory  that  the  path  to  safety  was  through  division  of 
power,  they  resorted  to  all  manner  of  exjjedients  which  M'ould 
compass  that  end.  They  esta])lished,  for  instance,  })olico  boards 
and  fire  boards,  which  at  dill'erent  times  were  made  to  consist  of 
three  members,  and  at  other  times  of  four,  the  latter  being 
known  in  American  ])ar1ance  as  non-partisan.^  It  was  supposed 
that  a  single  indi\i  lal  might  be  tempted  to  use  his  department 
unfairly  in  the  interest  of  the  party  to  Avhich  ho  belonged,  but 
that  by  associating  him  with  others  of  dilTerent  parties  this 
teiulency  would  be  overcome.  It  turned  out,  however,  that  the 
moment  no  one  in  particular  was  to  blame,  partisanship  took 
complete  possession  of  the  administration  of  every  department. 
When  one  reflects  that  in  the  Government  of  the  United  States 
the  immense  administrative  departments,  like  the  Treasury  and 
the  Post-OfHce,  have,  from  the  beginning  of  the  Goverrnnent, 
been  committed  to  the  care  of  a  single  man,  it  seems  strange 
that,  in  their  cities,  Americans  should  have  been  so  unwilling  to 
proceed  upon  the  same  theory.  The  reason  probably  is  that  the 
city,  as  above  pointed  out,  has  been  evolved  from  the  toAvn  by 
the  simple  process  of  enlargement.  In  the  town  the  theory  of 
division  of  power  lias  been  acted  upon  with  substantial  uni- 
formity, and  in  small  communities  has  worked  well.    The  attempt 

^  Non-partisan  practically  means  that  the  two  great  partit's  are  equally  re- 
preseutetl  upon  it. 
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to  act  upon  the  same  lines  in  the  great  and  rapidly -growing 
cities  of  the  country  has,  in  the  judgment  of  many,  been  as 
instrumental  as  any  other  one  element  in  causing  the  unsatis- 
factory results  which  have  marked  the  progress  of  many  Ameri- 
can cities.  For  the  purposes  of  this  chapter  it  is  not  necessary 
to  enlarge  further  upon  this  thought.  Tt  is  emphasized  thus  far 
for  the  purpose  of  showing  that  all  the  large  class  of  difficulties 
Avhicli  American  cities  have  been  obliged  to  face  by  reason  of 
faulty  charters  are  not  irremediable.  The  actual  process  of 
change  from  one  system  of  charter  to  another  has  been  marked 
incidentally  by  one  unfortunate  effect.  The  city  charter,  coming 
as  it  does  from  the  legislature,  lies  entirely  within  the  control  of 
the  legislature.  The  many  appeals  to  the  legislature  for  charter 
amendment  of  one  kind  and  another  have  bred  a  habit  in  some 
of  the  States,  if  not  in  all,  of  constant  interference  by  the  legis- 
lature Avith  the  local  details  of  city  action.  This  interference, 
though  often  prompted  by  a  genuine  desire  to  relieve  a  city  from 
pressing  evils,  has  tended  very  greatly  to  lessen  the  sense  of 
responsibility  on  the  part  of  local  officials,  and  upon  the  part 
of  communities  themselves.  It  is  one  of  the  best  effects  of 
Brooklyn's  charter,  that  it  has  helped  to  create  in  that  city  a 
very  decided  spirit  of  home  rule,  which  is  ready  to  protest  at 
any  moment  againct  interference  on  the  part  of  the  State  vnth 
local  matters. 

It  remains  to  be  said  that  the  one  organic  problem  in  con- 
nection with  the  charters  of  cities,  which  apparently  remains  as 
far  from  solution  as  ever  in  i^.merica,  is  that  which  concerns  the 
legislative  branch  of  city  government.  In  some  cities  the  legis- 
lative side  is  represented  by  two  bodies,  or  houses,  known  by 
different  names  in  different  cities,  and  presenting  the  same 
general  characteristics  as  a  State  legislature  with  its  upper  and 
lower  house.  The  most  conspicuous  instances  of  this  kind  are 
furnished  by  the  city  of  Boston  and  the  city  of  Philadelphia. 
In  all  the  cities  of  New  York  State,  the  legislative  branch  con- 
sists of  a  single  chamber  indifferently  spoken  of  as  the  Board  of 
Aldermen  or  the  Common  Council.  But  whether  these  bodies 
have  been  composed  of  one  house  or  two,  the  moment  a  city  has 
beccme  large  thf^y  have  ceased  to  give  satisfactory  results. 
Originally  these  bodies  were  given  very  large  powers,  in  order 
to  carry  out  to  the  utmost  the  idea  of  local  self-government.  As 
a  rule  they  have  so  far  abused  these  powers  that  almost  every- 


PART  II 


ly- growing 
y,  been  as 
he  unsatis- 
a,ny  Ameri- 
t  necessary 
ed  thus  far 

difficulties 
f  reason  of 

process  of 
3  en  marked 
•ter,  coming 
B  control  of 
for  charter 
3it  in  some 
•y  the  legis- 
titerference, 
a  city  from 
tie  sense  of 
)n  the  part 
b  effects  of 
that  city  a 

protest  at 

State  with 

em  in  con- 
emains  as 
oncerns  the 
the  legis- 
inown  by 
the  same 
upper  and 
is  kind  are 
liladelphia. 
)ranch  con- 
e  Board  of 
lese  bodies 
a  city  has 
y  results, 
in  order 
ment.  As 
lost  every- 


CHAP.    LI  I 


MUNICIPAL  GOVERNMENT 


ea^ 


where  the  scope  of  their  authority  has  been  greatly  restricted. 
In  the  city  of  New  York  that  tendency  has  been  acted  upon  to 
so  gi'eat  an  extent  as  to  deprive  the  common  council  of  every 
important  function  it  ever  possessed,  except  the  single  power  to 
grant  public  franchises.  How  greatly  they  have  abused  this 
remaining  power  is  unfortunately  matter  of  public  record.  The 
powers  thus  taken  away  from  the  common  council,  are  ordinarily 
lodged  witli  boards  made  up  of  the  higher  city  officials.  Even 
in  the  city  of  New  York  it  has  seldom  been  the  case  that  the 
mayor  of  the  city  has  not  been  a  man  of  good  repute  and  of 
some  parts.  As  a  general  proposition,  it  is  found  in  American 
cities  that  the  larger  the  constituency  to  which  a  candidate  must 
appeal,  and  the  more  important  the  office,  the  more  of  a  man  the 
candidate  must  be.  What  may  be  the  outcome  of  this  difficulty 
as  to  the  legislative  body  in  cities,  it  is  impossible  to  say.  Some- 
times it  seems  almost  as  though  the  attempt  would  be  made  to 
govern  cities  -without  any  local  legislature.  But,  on  the  other 
hand,  there  are  so  many  matters  in  regard  to  which  such  a  body 
ought  to  have  power,  that  thus  far  no  one  has  ventured  seriously 
to  take  so  extreme  a  view.  It  may  fairly  be  said  to  be,  there- 
fore, the  great  unsolved  organic  problem  in  connection  with 
municipal  government  in  the  United  States.  That  it  is  so, 
illustrates  with  vividness  the  justice  of  the  American  view  that 
it  is  a  dangerous  thing,  in  wholly  democratic  communities,  to 
make  the  legislative  body  supreme  over  the  executive. 

Thus  far  in  this  chapter,  the  shortcomings  of  the  American 
city  have  been  admitted,  and  the  effort  has  been  made  to  show 
the  peculiar  difficulties  Avith  which  such  a  city  has  to  deal.  It 
ought  to  be  said  that,  despite  all  of  these  difficulties,  the  average 
American  city  is  not  going  from  bad  to  worse.  There  is  sub- 
stantial reason  for  thinking  that  the  general  tendency,  even  in 
the  larger  cities,  is  towards  improvement.  Life  and  property 
are  more  secure  in  almost  all  of  them  than  they  used  to  be. 
Certainly  there  has  been  no  decrease  of  security  such  as  might 
reasonably  have  been  expected  to  result  from  increased  size. 
Less  than  a  score  of  years  ago  it  was  impossible  to  have  a  fair 
election  in  New  York  or  Brooklyn.  To-day,  and  for  the  last 
decade,  under  the  present  system  of  registry  laws,  every  elec- 
tion is  held  with  substantial  fairness.  The  health  of  our 
cities  does  not  deteriorate,  but  on  the  average  imj)rovcs.  So 
that  in  the  large  and  fundamental  aspect  of  the  question  the 
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progress,  if  slow,  is  steady  in  the  direction  of  better  things.  It 
is  not  strange  that  a  people  conducting  an  exj)criment  in  city 
government  for  which  there  is  absolutely  no  precedent,  under 
conditions  of  exceptional  difficulty,  should  have  to  stumble 
towards  correct  and  successful  methods  through  experiences 
which  may  be  both  costly  and  distressing.  There  is  no  other 
road  towards  improvement  in  the  coming  time.  Eut  it  is  prob- 
able that  in  another  decade  Americans  Avill  look  back  on  some  of 
the  scandals  of  the  present  epoch  in  city  government,  with  as 
much  surprise  as  they  now  regard  the  effort  to  control  fires  by 
the  volunteer  fire  department,  which  was  insisted  upon,  even  in 
the  city  of  New  York,  until  within  twenty  years.  As  American 
cities  grow  in  stability,  and  provide  themselves  with  the  neces- 
sary working  plant,  they  approximate  more  and  more  in  physical 
conditions  to  those  which  prevail  in  most  European  cities.  As 
they  do  so,  it  is  reasonable  to  expect  that  their  pavements  will 
improve  and  the  cleansing  of  their  streets  will  be  more  satisfac- 
tory. American  cities,  as  a  rule,  have  a  more  abundant  supply 
of  water  than  European  cities,  and  they  are  much  more  enter- 
prising in  furnishing  themselves  with  what  in  Europe  might  be 
called  the  luxuries  of  city  life,  but  which,  in  America,  are  so 
common  as  almost  to  be  regarded  as  necessities.  Especially  is 
this  true  of  every  convenience  involving  the  use  of  electricity. 
There  are  more  telephone  wires,  for  example,  in  New  York  and 
Brooklyn,  than  in  the  whole  of  the  United  Kingdom.  The 
problem  of  placing  these  wires  underground  therefore,  to  take  in 
passing  an  illustration,  of  another  kind,  of  the  difficulties  of  city 
government  in  America,  is  vastly  greater  than  in  any  city 
abroad,  because  the  multiplication  of  the  Avires  is  so  constant 
and  at  so  rapid  a  rate  that  as  fast  as  some  are  j^laced  beneath  the 
surface,  those  which  have  been  strung  while  this  process  has  been 
going  on  seem  as  numerous  as  before  the  underground  move- 
ment began. 

It  may  justly  be  said,  therefore,  that  the  American  city,  if 
open  to  serious  blame,  is  also  deserving  of  much  praise.  Every 
one  understands  that  universal  suffrage  has  its  drawbacks,  and  in 
cities  these  defects  become  especially  evident.  It  would  be  un- 
candid  to  deny  that  many  of  the  problems  of  American  cities 
spring  from  this  factor,  especially  because  the  voting  population 
is  continually  swollen  by  foreign  immigrants  whom  time  alone 
can    educate  into   an  intelligent   harmony  with  the  American 
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system.  But  because  there  is  scum  upon  the  surface  of  a  Ijoiliiig 
liquid,  it  does  not  follow  that  the  material,  nor  the  process  to 
which  it  is  subjected,  is  itself  bad.  Universal  suffrage,  as  it 
exists  in  the  United  States,  is  not  only  a  great  clement  of  safety 
in  the  present  day  and  generation,  but  is  perhaps  the  mightiest 
educational  force  to  which  the  masses  of  men  ever  have  been 
exposed.  In  a  country  where  Avcalth  has  no  hereditary  sense  of 
obligation  to  its  neighbours,  it  is  hard  to  conceive  what  would  be 
the  condition  of  society  if  universal  suffrage  did  not  compel 
every  one  having  property  to  consider,  to  some  extent  at  least, 
the  well-being  of  the  Avhole  community. 

It  is  probable  that  no  other  system  of  government  would  have 
been  able  to  cope  any  more  successfully,  on  the  Avhole,  with  the 
actual  conditions  that  American  cities  have  been  compelled  to 
face.  It  may  be  claimed  for  American  institutions  even  in 
cities,  that  they  lend  themselves  "with  Avonderfully  little  friction 
to  gi'owth  and  development  and  to  the  peaceful  assimilation  of 
neAv  and  strange  populations.  AVhatever  defects  have  marked 
the  progress  of  such  cities,  no  one  acquainted  with  their  history 
will  deny  that  since  the'r  problem  assumed  its  present  aspect, 
progress  has  been  made,  and  substantial  progress,  from  decade  to 
decade.  The  problem  will  never  be  anything  but  a  most 
difficult  one,  but  with  all  its  difficulties  there  is  every  reason  to 
be  hopeful. 
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THE  PAETY  SYSTEM 
CHAPTER   LHI 


POLITICAL  PARTIES   AND   THEIR   HISTORY 

In  the  preceding  chapters  I  have  endeavoured  to  describe  the 
legal  framework  of  American  government  as  it  exists  both  in  the 
nation  and  in  the  States.  Beginning  from  the  Federal  and  State 
Constitutions  we  have  seen  what  sort  of  a  structure  has  been 
erected  upon  them  as  a  foundation,  what  methods  of  legislation 
and  administration  have  been  developed,  what  results  these 
methods  have  produced.  It  is  only  occasionally  and  incidentally 
that  we  have  had  to  consider  the  influence  upon  political  bodies 
and  methods  of  those  extra-legal  groupings  of  men  which  we  call 
political  parties.  But  the  spirit  and  force  of  party  has  in  America 
])een  as  essential  to  the  action  of  the  machinery  of  government  as 
steam  is  to  a  locomotive  engine ;  or,  to  vary  the  simile,  party 
association  and  organization  are  to  the  organs  of  government 
almost  what  the  motor  nerves  are  to  the  muscles,  sinews,  and 
bones  of  the  human  body.  They  transmit  the  motive  power,  they 
determine  the  directions  in  which  the  organs  act.  A  description 
of  them  is  therefore  a  necessary  complement  to  an  account  of  the 
Constitution  and  government ;  for  it  is  into  the  hands  of  the 
parties  that  the  working  of  the  government  has  fallen.  Their 
ingenuity,  stimulated  by  incessant  rivalry,  has  turned  many  pro- 
visions of  the  Constitutior  to  unforeseen  uses,  and  given  to  the 
legal  institutions  of  the  country  no  small  part  of  their  present 
colour. 

To  describe  the  party  system  is,  however,  much  harder  than 
it  has  been  to  describe  those  legal  institutions.  Hitherto  we  have 
been  on  comparatively  firm  ground,  for  we  have  had  definite  data 
to  rely  upon,  and  the  facts  set  forth  have  been  mostly  patent  facts 
which  can  be  established  from  books  and  documents.     But  now 
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we  come  to  phenomena  for  a  knowledge  of  which  one  must  trust 
to  a  variety  of  flying  and  floating  sources,  to  newspaper  para- 
graphs, to  the  conversation  of  American  acquaintances,  to  impres- 
sions formed  on  the  spot  from  seeing  incidents  and  hearing  stories 
and  anecdotes,  the  authority  for  which,  though  it  seemed  suflicient 
at  the  time,  cannot  always  be  remembered.  Nor  have  I  the 
advantage  of  being  able  to  cite  any  previous  treatise  on  the  sub- 
ject ;  for  though  the  books  and  articles  dealing  with  the  public 
life  of  the  United  States  may  be  counted  by  hundreds,  I  know  of 
no  author  who  has  set  himself  to  describe  impartially  the  actual 
daily  working  of  that  part  of  the  vast  and  intricate  political 
machine  which  lies  outside  the  Constitution,  nor,  what  are  more 
important  still,  the  influences  which  sway  the  men  by  whom  this 
machine  has  been  constructed  and  is  daily  manipulated.  The 
task,  however,  cannot  be  declined ;  for  it  i.^  that  very  part  of  my 
undertaking  which,  even  though  imperfectly  performed,  may  be 
most  serviceable  to  the  student  of  modern  politics.  A  philosopher 
in  Germany,  who  had  mastered  all  the  treatises  on  the  British 
Constitution,  perused  every  statute  of  recent  years,  and  even 
followed  through  the  newspapers  the  debates  in  Parliament, 
would  know  far  less  about  the  government  and  politics  of 
England  than  he  might  learn  by  spending  a  month  there  con- 
versing with  practical  politicians,  and  watching  the  daily  changes 
of  sentiment  during  a  parliamentary  crisis  or  a  general  election. 

So,  too,  in  the  United  States,  the  actual  working  of  party 
government  is  not  only  full  of  interest  and  instruction,  but  is  so 
unlike  what  a  student  of  the  Federal  Constitution  could  have 
expected  or  foreseen,  that  it  is  the  thing  of  all  others  which  any 
one  writing  about  America  ought  to  try  to  portray.  In  the 
knowledge  of  a  stranger  there  must,  of  course,  be  serious  gaps. 
I  am  sensible  of  the  gaps  in  my  own.  But  since  no  native 
American  has  yet  essayed  the  task  of  describing  the  party  system 
of  his  country,  it  is  better  that  a  stranger  should  address  himself 
to  it,  than  that  the  inquiring  European  should  have  no  means  of 
satisfying  his  curiosity.  And  a  native  American  writer,  even  if 
he  steered  clear  of  partisanship,  which  I  think  he  might,  for  in 
no  country  does  one  find  a  larger  number  of  philosophically 
judicial  observers  of  politics,  would  suffer  from  his  own  familiarity 
with  many  of  those  very  things  Avhich  a  stranger  finds  perplexing. 
Describe  English  politics  to  an  intelligent  foreigner  and  you  will 
find  his  questions  dircv^ted  to  the  points  which  you  have  passed 
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over,  because  obvious  to  yourself,  Avhile  tliey  may  prol):i1)ly  sug- 
gest to  you  new  aspects  -sv-bich  it  has  never  occurred  to  you  to 
consider.  Tlius  European  and  perbnjt.s  even  American  readers 
may  find  in  the  sort  of  perspective  which  a  stranger  gets  of 
transatlantic  phenomena  some  compensation  for  his  necessarily 
inferior  knowledge  of  details. 

In  America  the  great  moving  forces  are  the  parties.  The 
government  counts  for  less  than  in  Europe,  the  parties  count  for 
more  ;  and  the  fewer  have  become  their  principles  and  the  fainter 
their  interest  in  those  princi]>les,  the  more  i)erfect  has  become 
their  organization.  The  less  of  nature  the  more  of  art ;  the  less 
spontaneity  the  more  mechanism.  But  before  I  attempt  to 
describe  this  organization,  something  must  be  said  of  the  doctrines 
which  the  parties  respectively  profess,  and  the  ex})lanation  of  the 
doctrines  involves  a  few  preliminary  words  upon  the  history  of 
party  in  America. 

Although  the  early  colonists  cariied  with  them  across  the  sea 
some  of  the  habits  of  English  political  life,  and  others  may  have 
been  subsequently  imitated  from  the  old  country,  the  parties  of 
the  United  States  are  pure  home  gi-owtlis,  develo})ed  by  the  cir- 
cumstances of  the  nation.  The  English  reader  who  attempts,  as 
Englishmen  are  apt  to  do,  to  identify  the  great  American  parties 
with  his  own  familiar  Whigs  and  Tories,  or  even  to  discover  a 
general  similarity  between  them,  had  better  give  up  the  attempt, 
for  it  will  lead  him  hopelessly  astray.  Here  and  there  we  find 
points  of  analogy  rather  than  of  resemblance,  but  the  moment  we 
try  to  follow  out  the  analogy  it  breaks  do\vn,  so  different  are  the 
issues  on  which  English  and  American  politics  have  turned. 

In  the  United  States,  the  history  of  party  begins  with  the 
Constitutional  Convention  of  1787  at  Philadelphia.  In  its 
debates  and  discussions  on  the  drafting  of  the  Constitution  there 
were  revealed  two  opposite  tendencies,  which  soon  afterwards 
appeared  on  a  larger  scale  in  the  State  Conventions,  to  which  the 
new  instrument  was  submitted  for  acceptance.  These  were  the 
centrifugal  and  centripetal  tendencies — a  tendency  to  maintain 
both  the  freedom  of  the  individual  citizen  and  the  independence 
in  legislation,  in  administration,  in  jiu-isdiction,  indeed  in  every- 
thing except  foreign  policy  and  national  defence,  of  the  several 
States ;  an  opposite  tendency  to  subordinate  the  States  to  the 
nation  and  vest  large  powers  in  the  central  Federal  authority. 

The  charge  against  the  Constitution  that  it  endangered  State 
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riglits  evoked  so  much  alarm  that  some  States  were  induced  to 
ratify  only  by  the  promise  that  certain  amendments  should  bo 
added,  which  wore  accordingly  accejjted  in  the  course  of  the  next 
three  years.  When  the  machinery  had  been  set  in  motion  by 
the  choice  of  George  Washington  as  president,  and  witii  him  of 
a  Senate  and  a  House  of  Kepresentatives,  the  tondcncics  Avhich 
had  o])posed  oi'  supported  the  adoi)tion  of  the  Constitution 
reappeared  not  oidy  in  Congress  but  in  the  Tresident's  cabinet, 
where  Alexander  Hamilton,  secretary  of  the  treasiuy,  couni-'-lled 
a  line  of  action  which  assimied  and  required  the  exercise  of  large 
powers  by  the  Federal  government,  while  Jellerson,  the  secretary 
of  state,  desired  to  practically  restrict  its  action  to  foreign  all'airs. 
The  advocates  of  a  central  national  authoi'ity  had  begun  to  receive 
the  name  of  Federalists,  and  to  act  pretty  constantly  together, 
when  an  event  happened  which,  while  it  tightened  their  union, 
finally  consolidated  their  opponents  also  into  a  party.  This  was 
the  creation  of  -the  French  liepidjlic  and  its  declaration  of  war 
agaii.'st  England.  The  Federalists,  who  were  shocked  by  the 
excesses  of  the  Terror  of  1793,  counselled  neutrality,  and  were 
more  than  ever  inclined  to  value  the  principle  of  authority,  and 
to  allow  the  Federal  power  a  wide  sphere  of  action.  The  party 
of  Jefferson,  who  had  now  retired  from  the  administration,  were 
pervaded  by  sympathy  with  French  ideas,  were  hostile  to  England 
whose  attitude  continued  to  be  diseoiu'teous,  and  sought  to  restrict 
the  interference  of  the  central  goverinnent  with  the  States,  and 
to  allow  the  f idlest  play  to  the  sentiment  of  State  indejjendence, 
of  local  independence,  of  personal  independence.  This  party 
took  the  name  of  Kepublicans  or  Democratic  liei)ublicans,  and 
they  are  the  i)redecessors  of  the  present  Democrats.  Ij(jth  })arties 
were,  of  com-se,  attached  to  republican  government — that  is  to 
say,  were  alike  hostile  to  a  monar<'hy.  Eut  the  Jeflersonians  had 
more  faith  in  the  masses  and  in  leaving  things  alone,  together 
with  less  respect  for  authority,  so  that  in  a  sort  of  general  way 
one  may  say  that  while  one  party  claimed  to  be  the  apostles  of 
Liberty,  the  other  represented  the  principle  of  Order. 

These  tendencies  found  occasions  for  combating  one  another, 
not  only  in  foreign  policy  and  in  current  legislation,  but  also  in 
the  construction  and  ap])lication  of  the  Constitution.  Like  all 
documents,  and  especially  documents  which  have  been  formed  by 
a  series  of  compromises  between  opposite  views,  it  was  and  is 
susceptible  of  various  interpretations,  which  the  acuteness  of  both 
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sets  of  partisans  was  busy  in  discovering  and  cx])Ounding.  While 
the  piercing  intellect  of  Hamilton  developed  all  those  of  its  j)ro- 
visions  Avhich  invested  the  Federal  Congress  and  President  with 
far-reaching  powers,  and  sought  to  build  up  a  system  of  institu- 
tions which  should  give  to  these  provisions  their  full  ellect, 
Jefferson  and  his  coadjutors  appealed  to  the  sentiment  of  indi- 
vidualism, strong  in  the  masses  of  the  people,  and,  without 
venturing  to  propose  alterations  in  the  text  of  the  Constitution, 
])rotested  against  all  extensions  of  its  letter,  and  against  all  the 
assumptions  of  Federal  authority  which  such  extensions  could  be 
made  to  justify.  Thus  two  parties  grew  up  with  tenets,  leaders, 
impulses,  sympathies,  and  hatreds,  hatreds  which  soon  became  so 
bitter  as  not  to  spare  the  noble  and  dignified  figure  of  Washington 
himself,  whom  the  angry  Eepublicans  assailed  with  invectives  the 
more  unbecoming  because  his  official  position  forbade  him  to 
reply.  1 

At  first  the  Federalists  had  the  best  of  it,  for  the  reaction 
against  the  weakness  of  the  old  Confederation  which  the  Union 
had  superseded  disposed  sensible  men  to  tolerate  a  strong  central 
power.  The  President,  though  not  a  member  of  either  party, 
was,  by  force  of  circumstances,  as  well  as  owing  to  the  infiuence 
of  Hamilton,  practically  with  the  Federalists.  But  during  the 
presidency  of  John  Adams,  who  succeeded  Washington,  they 
committed  grave  errors.  When  the  presidential  election  of  1800 
arrived,  it  was  seen  that  the  logical  and  oratorical  force  of 
Hamilton's  appeals  to  the  reason  of  the  nation  told  far  less  than 
the  skill  and  energy  with  which  Jefferson  played  on  their  feelings 
and  prejudices.  The  Kepublicans  triuin})hed  in  the  choice  of 
their  chief,  who  retained  poAver  for  eight  years  (he  Avas  re-elected 
in  1804),  to  be  peaceably  succeeded  by  his  friend  Madison  for 
another  eight  years  (elected  in  1808,  re-elected  in  1812),  and 
his  disciple  j\Ionroe  for  eight  years  more  (elected  in  1816,  re- 
elected in  1820).  Their  long-continued  tenure  of  office  Avas  due 
not  so  much  to  their  OAvn  merits,  for  neither  Jefferson  nor  Madi- 
son conducted  foreign  affairs  Avith  success,  as  to  the  collapse  of 
their  antagonists.  The  Federalists  never  recovered  from  the 
bloAV  given  in  the  election  of  1800.  They  lost  Hamilton  by 
death  in  1803.  No  other  leader  of  equal  gifts  appeared,  and 
the  party,  Avhich  had  shown  little  judgment  in  the  critical  years 

'  In  mockery  of  the  title  he  liail  won  from  public  gratitude  a  few  years  before, 
he  was  commonly  called  by  tlieiii  "  The  stepfather  of  his  country." 
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1810-1 '^,  finally  disai)pears  from  sight  after  the  second  peace  with 
England  in  1M5. 

One  cannot  note  the  disappearance  of  this  brilliant  figure,  to 
Euro])(!ans  the  most  interesting  in  the  oai'licr  history  of  the 
Ke])ublic,  without  the  remark  that  his  countrymen  seem  to  have 
never,  either  in  his  lifetime  or  afterwards,  duly  recognized  his 
splendid  gifts.  Washington  is,  indeed,  a  far  more  perfect  charac- 
ter. Washington  stands  alone  and  una))proachable,  like  a  snow- 
peak  rising  above  its  fellows  into  the  clear  air  of  morning,  with 
a  dignity,  constancy,  and  purity  Avhich  have  made  him  the  ideal 
type  of  civic  virtue  to  succeeding  generations.  No  greater 
benefit  could  have  befallen  the  republic  than  to  have  such  a  typo 
set  from  the  first  before  the  eye  and  mind  of  the  i)cople.  But 
Hamilton,  of  a  virtue  not  so  fiawless,  touches  us  more  nearly, 
not  only  by  the  romance  of  his  early  life  and  his  tragic  death, 
but  by  a  certain  ardour  and  impulsiveness,  and  even  tenderness 
of  soul,  joined  to  a  courage  equal  to  that  of  Washington  himself. 
Equally  apt  for  war  and  for  civil  government,  with  a  i)rofundity 
and  amplitude  of  view  rare  in  practical  soldiers  or  statesmen,  he 
stands  in  the  front  rank  of  a  generation  never  surpassed  in  history, 
a  generation  which  includes  Burke  and  Fox  and  Pitt  and  Grattan, 
Stein  and  Hardenberg  and  William  von  Humboldt,  Wellington 
and  Napoleon.  Talleyrand,  who  seems  to  have  felt  for  him 
something  as  near  aftection  as  that  cold  heart  could  feel,  said, 
after  knowing  all  the  famous  men  of  the  time,  that  only  Fox  and 
Napoleon  Avere  Hamilton's  equals,  and  that  he  had  divined 
Europe,  having  never  seen  it. 

This  period  (1788-1824)  may  be  said  to  constitute  the  first 
act  in  the  drama  of  American  party  history.  The  people,  accus- 
tomed hitherto  to  care  only  for  their  several  commonwealths, 
learn  to  value  and  to  work  their  new  national  institutions.  They 
become  familiar  with  the  Constitution  itself,  as  partners  get  to 
know,  when  disputes  arise  among  them,  the  provisions  of  the 
partnership  deed  undor  which  their  business  has  to  be  carried 
on.  It  is  found  that  the  existence  of  a  central  Federal  power 
does  not  annihilate  the  States,  so  the  apprehensions  on  that 
score  are  allayed.  It  is  also  discovered  that  there  are  unforeseen 
directions,  such  for  instance  as  banking  and  currency,  through 
which  the  Federal  power  can  strengthen  its  hold  on  the  nation. 
Diflerences  of  view  and  feeling  give  rise  to  parties,  yet  parties 
are  formed  by  no  mean-^  solely  on  the  basis  of  general  principles, 
VOL.  I  2  T 
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l)Ut  owe  mucli  to  the  iiilliioiicc  of  i)rominent  poi'suuiilitios,  of 
tfiiiisioiit  issues,  of  lociil  interests  or  jti'ejiidi'es.  The  small 
f.inners  aiul  tlie  Soutlicni  men  ^'enerally  follow  the  lie])uhlic:tii 
standard  borne  aloft  hy  the  j,'rcat  State  of  Vir,^^nia,  while  the 
strennth  of  the  Federalists  .les  in  New  En<dand  and  the  middle 
States,  led  sometimes  by  Massachusetts,  sometiines  by  Tennsyl- 
vania.  The  commercial  interest  was  with  the  Federalists,  and 
the  staid  solid  I'uritanism  of  all  classes,  headed  by  the  clerj^y. 
Som(!  one  indeed  has  desci'ibed  the  strui:!j:le  from  179G  to  1808 
as  one  between  Jederson,  who  was  an  avowed  free-thinker,  and 
the  New  England  ministers,  and  no  doubt  the  ministers  of  religion 
did  in  the  Puritan  States  exert  a  political  iiiHucncc  ai)proaching 
that  of  the  Presbyterian  clergy  in  Scotland  during  the  seven- 
teenth century.  Jellerson's  importance  lies  in  the  fact  that  he 
liecame  the  representative  not  merely  of  democracy,  but  of  local 
democracy,  of  the  notion  that  government  is  hardly  wanted  at 
all,  that  the  people  are  sure  to  go  right  if  they  are  left  alone, 
that  he  who  resists  authority  is  prima  facie  justified  in  doing  so, 
because  authority  is  2^n"i't'  fade  tyrannical,  that  a  country  where 
each  local  body  in  its  own  local  area  looks  after  the  objects  of 
common  concern,  raising  and  administering  any  such  funds  as 
are  needed,  and  is  interfered  with  as  little  as  possible  by  any 
external  poAver,  comes  nearest  to  the  ideal  of  a  truly  free  people. 
Some  intervention  on  the  part  of  the  State  there  must  be,  for  the 
State  makes  the  law  and  appoints  the  judges  of  ajipeal;  but  the 
less  one  has  to  do  with  the  State,  and  a  fortiori  the  less  one  has 
to  do  with  the  less  popular  and  more  encroaching  Federal 
authority,  so  much  the  better.  JefTcrson  impressed  this  view  on 
his  countrymen  Avitli  so  much  force  and  such  personal  faith  that 
he  became  a  sort  of  patron  saint  of  freedom  in  the  eyes  of  the  next 
generation,  who  used  to  name  their  children  after  him,^  i^nd  to  give 
dinners  and  deliver  high-floAvn  speeches  on  his  birthday,  a  festival 
only  second  in  importance  to  the  immortal  Fourth  of  July.  He  had 
borrowed  from  the  Revolutionists  of  France  even  their  theatrical 
ostentation  of  simplicity.  He  rejected  the  ceremonial  with  Avhich 
AN^ashington  had  sustained  the  chief  magistracy  of  the  nation, 
declaring  that  to  him  there  was  no  majesty  but  that  of  the  people. 


^  It  is  related  of  a  New  England  clergyman  that  when,  being  about  to  baptize 
a  child,  he  asked  the  father  the  child's  name,  and  the  father  replied,  "  Thomas 
Jell'erson,"  he  answered  in  a  loud  voice,  "No  such  nncliri.stian  name  :  John  Adams, 
I  baptize  thee,"  with  the  other  sacramental  words  of  the  rite, 
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As  Now  England  was,  by  its  system  of  local  self-government 
through  the  town  meeting,  as  well  as  by  the  absence  of  slavery, 
in  some  respects  the  most  democratic  part  of  the  United  States, 
it  may  seem  sur|)rising  thiit  it  should  have  been  a  stronghold  of 
the  Federalists.  The  reason  is  to  be  found  partly  in  its  i'uritan- 
ism,  which  revolted  at  the  deism  or  atheism  of  the  French  revolu- 
tionists, partly  in  the  interests  of  its  shipowners  and  merchauts, 
who  desired  above  all  things  a  central  government  which,  while 
strong  enougli  to  make  and  carry  out  treaties  with  England  and 
so  secure  *he  development  of  American  commerce,  should  be  able 
also  to  reform  the  currency  of  the  country  and  institute  a  national 
banking  system.  Industrial  as  well  as  territorial  interests  were 
already  begiiuiing  to  inlluence  politics.  That  the  mercantile  and 
manufacturing  classes,  with  all  the  advantages  given  them  by 
their  Avealth,  their  intelligence,  and  their  habits  of  co-operation, 
should  have  been  vanquished  by  the  agricultural  masses,  may  be 
ascribed  partly  to  the  fact  that  the  democratic  impulse  of  the 
War  of  Independence  was  strong  among  the  citizens  who  had 
groAvn  to  manhood  between  1780  and  1800,  partly  to  the  tactical 
errors  of  the  Federalist  leaders,  but  largely  also  to  the  skill 
which  Jefferson  showed  in  organizing  the  hitherto  undisciplined 
battalions  of  Republican  \'oters.  Thus  early  in  American  history 
was  the  secret  revealed,  which  Europe  is  only  now  discovering, 
that  in  free  countries  -with  an  extended  suffrage,  numbers  wthout 
organization  are  helpless  and  Avith  it  omnipotent. 

I  have  ventured  to  dwell  on  this  first  period,  because  being 
the  first  it  shoAVS  the  origin  of  tendencies  which  were  to  govern 
the  subsequent  course  of  party  strife.  But  as  I  am  not  wTiting 
a  history  of  the  United  States  I  pass  by  the  particular  issues 
over  which  the  two  parties  Avi-angled,  most  of  them  long  since 
extinct.  One  remark  is  however  needed  as  to  the  view  which 
each  took  of  the  Constitution,  Although  the  Federalists  were 
in  general  the  advocates  of  a  loose  and  liberal  construction 
of  the  fundamental  instrument,  because  such  a  construction 
opened  a  wider  sphere  to  Federal  jooAver,  they  were  ready,  when- 
ever their  local  interests  stood  in  the  way,  to  resist  Congress  and 
the  executive,  alleging  that  the  latter  were  overstepping  their 
jurisdiction.  In  1814  several  of  the  Xew  England  States,  where 
the  opposition  to  the  war  then  being  waged  with  England  was 
strongest,  sent  delegates  to  a  convention  at  Hartford,  which, 
while  discussing  the  best  means  for  putting  an  end  to  the  war 
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aiul  restricting  tho  |HHVors  of  Congress  in  ooniniorcial  logislatioii, 
was  siispoi'toil  of  nu'ilitating  a  soi'ossion  oi  tlu>  tnuliiig  States 
from  tlie  Union.  On  tlio  othor  haml,  tlu*  KoiniUlioans  ilid  not 
iiositato  to  stroti'h  to  tiieir  utmost,  ^v\\cn  thoy  wore  thonisolvos  in 
powor.  all  tlio  authority  whit'h  the  Constitution  I'oulil  bo  construoii 
to  allow  to  the  oxofulivo  and  the  Foiloral  govornmont  genorallv. 
The  boliU'st  stop  which  a  prcsiilcnt  has  over  taken,  tlu'  purchase 
from  Napoleon  of  the  vast  territories  of  Franco  west  of  the  Missis- 
sij>pi  which  went  by  the  name  of  Louisiana,  was  t^iken  by  Jeilerson 
without  the  authority  of  Congress.  Congress  subsequently  gave  its 
sanction.  But.IetVerson  ami  many  of  his  friends  held  that  under  the 
Constitution  even  Congn>ss  had  not  the  pouer  to  acquire  new 
territories  to  be  formed  into  States.  They  were  therefore  in  the 
dilenuua  of  either  violating  the  Constitution  or  losing  a  golden 
opportunity  of  seciu'ing  the  Kepublic  against  the  growth  on  its 
western  frontier  of  a  powerfid  and  jn^ssibly  hostile  foreign  state. 
Souio  of  them  tried  to  refute  their  former  aruiuuents  against  a 
lax  construction  of  the  Constitution,  but  many  others  avowed  tho 
dangerous  doctrine  that  if  Louisiana  could  be  brought  in  only  by 
l)reakingdown  the  walls  of  tho  Constitution,  broken  thev  must  be.^ 
The  tlisappearance  of  the  Federal  party  between  181;")  and 
18'20  left  the  Kepublicans  masters  of  the  held.  Hut  in  the 
Unitetl  States  if  old  parties  vanish  natiue  produces  new  ones. 
Sectional  divisions  soon  arose  anunig  the  men  who  joiiunl  in 
electing  ^lom-oe  in  18"J0,  ami  tuuler  the  intluence  of  the  personal 
hostility  of  Llenry  Clay  and  Andrew  Jackson  (chosen  Fresident 
in  18l'8),  two  great  i)arties  were  again  formed  (about  18l>0) 
which  some  few  years  later  absorbed  the  minor  groups.  One  of 
these  two  parties  earrieil  on,  luuler  the  name  of  Denu^crats,  the 
dogmas  aaid  traditions  of  the  JelVcrsoaian  Kepublicans.  It 
was  the  defender  of  States'  Fights  and  of  a  restrictive  construction 
of  the  Constitution  ;  it  leant  mainly  on  the  South  and  the  farming 
classes  generally,  and  it  was  therefore  incliueil  to  free  trade. 
T'he  other  section,  which  called  itself  at  first  the  Mational  lxej)idv 
lican,  tdtimately  the  Whig  party,  repn^sented  many  of  tho  viewi 
of  the  former  Feileralists,  such  as  their  advocacy  of  a  tariiV  for 
the  protection  of  majuifactures,  and  of  the  ex{)enditure  of  public 

^  Tho  bi'st  lUitlioritU's  ucnv  hold  th;it  thi'  CoiistitutiiMi  did  ividly  ]H'rniit  tlie 
Foii'jvnl  govoniimnit  to  ;ioi|iiivo  tho  now  ti'iritory,  ;iiul  (.'ouj;ri'.ss  to  t'oriii  States  out 
cfit. — Soe  tlio  intorostiiis;  I'linipldot  of  Jiulw  Thomas  M.  Cooloy,  Thr  I'urcfuuii' 
of'  Loi(isi,tH(t,  liuliauaiiolis,  188t>.  Atany  of  tho  Ki'iloralist  loailors  warmly  ojiposcd 
the  jnirchttbo,  but  the  fiir-seoiug  patriotism  of  lliimiltou  dolomlcd  it. 
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iiuMioy  on  internal  improvcnionts.  It  was  willing  to  increase 
the  army  ami  navy,  ami  like  the  Federalists  fouml  its  chief, 
though  by  no  means  its  sole,  support  in  the  commercial  and 
manufacturing  parts  of  the  coiuitry,  that  is  to  say,  in  New 
Iviglaud  ;uul  the  middle  States.  Meantime  a  iu>w  (picstion  far 
n.ore  exciting,  far  Uiore  menacing,  had  arisen.  In  lSll>.  when 
^y.issouri  applied  to  be  admitted  into  the  I'niiMi  as  a  State,  a 
sharp  contest  broke  t)Ut  in  Congress  as  to  whether  silvery  should 
bo  permitted  within  her  limits,  nearly  all  the  Northern  members 
votimi  ai:;ainst  slavery,  nearly  ail  the  Southern  members  for. 
The  struggle  might  have  threatened  the  stability  of  the  Vnion 
but  for  the  compnnnise  adi>pted  next  year,  which,  while  admitting 
slavery  in  ^lissouri,  forbade  it  for  the  future  north  of  lat.  iU) '110'. 
'L'he  danger  sccnunl  to  have  passed,  but  in  its  very  sudtlenness 
there  had  been  something  terrible.  Jetlerson,  then  over  seventy, 
said  that  it  startleil  him  "  like  a  lire-bell  in  the  night."  After 
1810  ihings  grew  more  serious,  for  whereas  up  till  that  time  new 
States  had  been  admitted  substantially  in  pairs,  a  slave  State 
btdancing  a  free  State,  it  beg-an  to  be  clear  that  this  nnist 
shortly  cease,  since  the  remaining  territory  out  of  which  new 
States  would  be  formeil  lay  north  of  the  line  lUr'oO'.  Ao  e\ery 
State  held  two  seats  in  the  Senate,  the  then  existing  balance 
in  that  chamber  between  slave  States  and  free  States  would 
evidently  soon  be  overset  by  the  admission  of  a  larger  luunber 
of  the  latter.  The  apprehension  of  this  event,  with  its  probable 
restdt  of  legisk.tion  unfriendly  to  slavery,  stimukited  the  South 
to  the  annexation  of  Texas,  and  made  them  incre. '.singly  sensitive 
to  the  growth,  slow  as  that  growth  was,  of  Abolitionist  opinions 
at  the  North.  The  (luestion  of  the  extension  of  slavery  west  of 
the  ^Missouri  river  hatl  become  by  1850  the  vital  and  absorbiiiif 
ipiestion  for  the  people  of  the  United  States,  and  as  in  that  year 
ralifornia,  having  organi/ed  herself  without  slavery,  was  knock- 
iuiT  at  the  doin's  of  Coiii^ress  for  ailmission  as  a  State,  it  had 
become  an  lU'gcnt  (pii'stion  which  evoked  the  hottest  ptissions, 
and  the  victors  in  which  would  be  victors  all  aloni'  the  line. 
Hut  neither  of  the  two  great,  parties  ventured  to  commit  it.-^elt 
cither  way.  The  S(nitiiern  Pemocrats  hesitated  to  break  with 
those  DenuH'rats  of  the  Northern  States  who  sou<:ht  to  restrict 
slavery.  The  Whigs  of  the  North,  fearing  to  alienate  the  South 
by  any  decideil  action  against  the  growing  pri>tensions  of  the 
slave-holders,    teuipori/.ed    ami    suggested     compromises     which 
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practically  served  the  cause  of  slavery.  They  did  not  perceive 
that  in  trying  to  preserve  their  party  they  were  losing  hold  of 
the  people,  alienating  from  themsehes  the  men  who  cared  for 
principle  in  politics,  sinking  into  a  mere  ori^anization  without  a 
faith  worth  fighting  for.  That  this  was  so  presently  appeared. 
The  Democratic  party  had  by  1852  passed  almost  completely 
under  the  control  of  the  slave-holders,  and  was  adopting  the 
dogma  that  Congress  enjoyed  under  the  Constitution  no  power 
to  prohibit  slavery  in  the  territories.  This  dogma  obviously 
overthrew  as  unconstitutional  the  ]\Iissouri  compromise  of  1820. 
The  Whig  leaders  discredited  themselves  by  Henry  Clay's  com- 
])romise  scheme  of  1850,  which,  while  admitting  California  as  a 
free  State,  appeased  the  South  by  the  Fugitive  Slave  Law.  They 
received  a  crushing  defeat  at  the  presidential  election  of  1852  ; 
and  what  remained  of  their  party  finally  broke  in  pieces  in 
]  854  over  the  bill  for  organizmg  Kansas  as  a  territory  in  which 
the  question  of  slaves  or  no  slaves  should  be  left  to  the  people, 
a  bill  which  of  course  repealed  the  Missouri  compromise.  Singu- 
larly enough,  the  two  great  orators  of  the  party,  Henry  Clay 
and  Daniel  Webster,  both  died  in  1852,  wearied  "with  strife 
and  disappointed  in  their  ambition  of  reaching  the  presidential 
chair.  Together  with  Calhoun,  who  passed  away  two  years 
earlier,  they  are  the  ornaments  of  this  generation,  not  indeed 
rising  to  the  stature  of  Washington  or  Hamilton,  but  more 
remarkable  than  any,  save  one,  among  the  statesmen  who  have 
followed  them.^  With  them  ends  the  second  period  in  the 
annals  of  American  parties,  which,  extending  from  about  1820 
to  1856,  includes  the  rise  and  fall  of  the  Whig  party.  Most  of 
the  controversies  which  filled  it  have  become  matter  for  history 
only.  But  three  large  results,  besides  the  general  demo- 
cratization of  politics,  stand  out.  One  is  the  detachment  of 
the  United  States  from  the  affairs  of  the  Old  World.  Another 
is  the  growth  of  a  sense  of  national  life,  especially  in  the  Northern 
and  Western  States,  along  vnth  the  growth  at  the  same  time  of 
a  secessionist  spirit  among  the  slave-holders.  And  the  third  iG 
the  developmeit  of  the  complex  machinery  of  party  organization, 
with  the  adop*:lon  of  the  principle  on  which  that  machinery  so 
largely  rests,  that  public  office  is  to  be  enjoyed  only  by  the 
adherents  of  the  President  for  the  time  being. 

*  Powerful  pictures  of  the  political  struggles  of  this  time  may  be  found  in  Mr 
Schurz's  Life  of  Henry  Clay,  and  Dr.  von  Hoist's  IJ/e  of  John  C.  Calhoun. 


PART  III 


3t  perceive 

ng  hold  of 

I  cared  for 

without  a 

T  appeared. 

completely 

opting  the 

1  no  power 

obviously 

e  of  1820. 

ylay's  com- 

ifornia  as  a 

iaw.    They 

I  of  1852; 

L  pieces  in 

y  in  which 

the  people, 

36.     Singu- 

lenry  Clay 

^vith   strife 

^residential 

two  years 

not  indeed 

but  more 

who  have 

iod  in  the 

bout  1820 

Most  of 

or  history 

ral   demo- 

chment  of 

Another 

3  Northern 

oae  time  of 

le  third  ic 

ganization, 

chinery  so 

ly  by  the 


found  in  Mr 
'alhoun. 


CHAP.  Liii      POLITICAL  PARTIES  AND  THEIR  HISTORY 


647 


The  Whig  party  having  vanished,  the  Democrats  seemed  to 
be  for  the  moment,  as  they  had  been  once  before,  left  in  possession 
of  the  field.  But  this  time  a  new  antagonist  was  quick  to  ajopear. 
The  grooving  boldness  of  the  slave-owners  had  begun  to  alarm 
the  Northern  people  when  they  were  startled  by  the  decision  of 
the  Supreme  court,  pronounced  in  the  case  of  the  slave  Dred 
Scott,  which  laid  down  the  doctrine  that  Congi-ess  had  no  power 
to  forbid  slavery  anywhere,  and  that  a  slave-holder  might  carry 
his  slaves  with  him  where  he  pleased,  seeing  that  they  wore  more 
objects  of  property,  Avhose  possession  the  Constitution  guaranteed.^ 
This  hastened  the  formation  out  of  the  avtccIcs  of  the  Whigs  of  a 
neAv  party,  which  took  in  1856  the  name  of  Eepublican,  while  at 
the  same  time  it  threw  an  apple  of  discord  among  the  Democrats. 
In  1860  the  latter  could  not  agree  upon  a  candidate  for  President. 
The  Southern  wing  pledged  themselves  to  one  man,  the  Northern 
wing  to  another ;  a  body  of  hesitating  and  semi  -  detached 
politicians  put  forward  a  third.  Thus  the  Kcpublicans  through 
the  divisions  of  their  opponents  triumphed  in  the  election  of 
Abraham  Lincoln,  presently  followed  by  the  secession  of  eleven 
slave  Stati  s. 

The  Republican  party,  which  had  started  by  denouncing  the 
Dred  Scott  decision  ai  d  proclaiming  the  right  of  Congress  to 
restrict  slavery,  was  of  course  throughout  the  Civil  AA'ar  the 
defender  of  the  Union  and  the  assertor  of  Federal  authority, 
stretched,  as  Avas  unavoidable,  to  lengths  previously  unheard  of. 
When  the  Avar  Avas  over,  there  came  the  difficult  task  of  recon- 
structing the  noAV  reconquered  slave  States,  and  of  securing  the 
position  in  them  of  the  lately  liberated  negroes.  The  outrages 
perpetrated  on  the  latter,  and  on  Avhite  settlers  in  some  parts  of 
the  South,  required  further  exertions  of  Federal  authority,  and 
made  the  question  of  the  limit  of  that  authority  still  a  practical 
one,  for  the  old  Democratic  party,  almost  silenced  during  the 
war,  had  noAV  reappeared  in  full  force  as  the  advocate  of  State 
rights,  and  the  Avatchful  critic  of  any  undue  stretches  of  Federal 
authority.  It  Avas  found  necessary  to  negative  the  Dred  Scott 
decision  and  set  at  rest  all  questions  relating  to  slavery  and  to  the 
political  equality  of  the  races  by  the  adoption  of  three  important 
amendments  to  the  Constitution.  The  troubles  of  the  South  by 
degrees  settled  doAvn  as  the  Avhites  regained  possession  of  the  State 

^  This  broad  doctrine  was  not  necessary  for  the  decision  of  the  case,  but  de- 
livered as  an  obiter  dictum  by  the  majority  of  the  court. 


^^■*i 


% 


SmWi 


\  if- 


'^//^^!■ 


648 


THE  PARTY  SYSTEM 


PART  III 


!'^    i 


governments  and  the  Northern  troops  were  withdrawn.  In  the 
presidential  election  of  1876  the  war  question  and  negro 
question  had  become  dead  issues,  for  it  was  ])lain  that  a  largo 
and  increasing  number  of  the  voters  were  no  longer,  despite  the 
appeals  of  the  Republican  leaders,  seriously  concerned  about 
them. 

This  election  marks  the  close  of  the  third  period,  which  em- 
braces the  rise  and  overwhelming  predominance  of  the  Republican 
party.  Formed  to  resist  the  extension  of  slavery,  led  on  to 
destroy  it,  compelled  by  circumstances  to  expand  the  central 
authority  in  a  way  unthought  of  before,  that  party  had  now 
worked  out  its  programme  and  fulfilled  its  original  mission. 
The  old  aims  were  accomplished,  but  new  ones  had  not  yet  been 
substituted,  for  though  new  problems  had  appeared,  the  party 
was  not  prepared  "with  solutions.  Similarly  the  Democratic 
party  had  discharged  its  mission  in  defending  the  rights  of  the 
reconstructed  States,  and  criticizing  excesses  of  executive  power ; 
similarly  it  too  had  refused  to  grapple  either  Avith  the  fresh 
questions  which  had  begun  to  arise  since  the  war,  or  with  those 
older  questions  which  had  now  reappeared  above  the  subsiding 
flood  of  war  days.  The  old  parties  still  stood  as  organizations, 
and  still  claimed  to  be  the  exponents  of  principles.  Their 
respective  principles  had,  however,  little  direct  application  to  the 
questions  which  confronted  and  divided  the  nation.  A  new  era 
was  opening  which  called  either  for  the  evolution  of  new  parties, 
or  for  the  transformation  of  the  old  ones  by  the  adoption  of 
tenets  and  the  advocacy  of  views  suited  to  the  needs  of  the 
time.  But  this  fourth  period,  which  began  with  1876,  has  not 
yet  seen  such  a  transformation,  and  we  shall  therefore  find,  when 
we  come  to  examine  the  existing  state  of  parties,  that  theie  is 
an  um-eality  and  lack  of  vital  force  in  both  Republicans  and 
Democrats,  powerful  as  their  organizations  are. 

The  foregoing  sketch,  given  only  for  the  sake  of  explaining 
the  present  condition  of  parties,  suggests  some  observations  on 
the  foundations  of  party  in  America. 

If  we  look  over  Europe  we  shall  find  that  the  grounds  on 
which  parties  have  been  built  and  contests  waged  since  the 
beginning  of  free  governments  have  been  in  substance  but  few. 
In  the  hostility  of  rich  and  poor,  or  of  capital  and  labour,  in  the 
fears  of  the  Haves  and  the  desire  of  the  Have-nots,  we  perceive 
the  most  frequent  ground,  though  it  is  often  disguised  as  a 
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dispute  about  the  extension  of  the  suffrage  or  some  other  civic 
right.  Questions  relating  to  the  tenure  of  land  have  played  a 
large  part ;  so  have  questions  of  religion  ;  so  too  have  animosities 
or  jealousies  of  n.ce ;  and  of  course  the  form  of  government, 
whether  it  shall  be  a  monarchy  or  a  republic,  has  sometimes 
been  in  dispute.  None  of  these  grounds  of  quarrel  substantially 
affected  American  parties  during  the  three  periods  we  have  been 
examining.  No  one  has  ever  advocated  monarchy,  or  a  restricted 
suffrage,  or  a  unified  instead  of  a  Federal  republic.  Nor  down 
to  1876  was  there  ever  any  party  which  could  promise  more  to 
the  poor  than  its  opponents.  In  1852  the  Know-nothing  party 
came  forward  as  the  organ  of  native  American  opinion  against 
recent  immigrants,  then  chiefly  the  Irish,  for  German  immigration 
was  comparatively  small  in  those  days.  But  as  this  party  failed 
to  face  the  problem  of  slavery,  and  roused  jealousy  by  its  secret 
organization,  it  soon  passed  away.  The  complete  equality  of  all 
sects,  with  the  complete  neutrality  of  the  government  in  religious 
matters,  has  fortunately  kept  religious  passion  outside  the  sphere 
of  politics. 

Have  the  American  parties  then  been  formed  only  upon 
narrow  and  local  bases,  have  they  contended  for  transient 
objects,  and  can  no  deeper  historical  meaning,  no  longer  his- 
torical continuity,  be  claimed  for  them  ? 

Two  permanent  oppositions  may,  I  think,  be  discerned  run- 
ning through  the  history  of  the  parties,  sometimes  openly 
recognized,  sometimes  concealed  by  the  urgency  of  a  transitory 
question.  One  of  these  is  the  opposition  between  a  centralized 
or  unified  and  a  federalized  government.  In  every  country 
there  are  centrifugal  and  centripetal  forces  at  work,  the  one  or 
the  other  of  which  is  for  the  moment  the  stronger.  There  has 
seldom  been  a  country  in  which  something  might  not  have  been 
gained,  in  the  way  of  good  administration  and  defensive  strength, 
by  a  greater  concentration  of  power  in  the  hands  of  the  central 
government,  enabling  it  to  do  things  which  local  bodies,  or  a 
more  restricted  central  government,  could  not  do  equally  cheaply 
or  well.  Against  this  gain  there  is  always  to  be  set  the  danger 
that  such  concentration  may  weaken  the  vitality  of  local  com- 
munities and  authorities,  and  may  enable  the  central  power  to 
stunt  their  development.  Sometimes  needs  of  the  former  kind 
are  more  urgent,  or  the  sentiment  of  the  people  tends  to  magnify 
them ;  sometimes  again  the  centrifugal  forces  obtain  the  upper 
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hand.  English  history  shows  several  such  alternations.  But  in 
America  the  Federal  form  of  government  has  made  this  per- 
manent and  natural  opposition  specially  conspicuous.  The 
salient  feature  of  the  Constitution  is  the  effort  it  makes  to 
establish  an  equipoise  between  the  force  which  would  carry  the 
planet  States  off  into  space  and  the  force  Avhich  would  draw 
them  into  the  sun  of  the  National  government.  There  have 
always  therefore  been  minds  inqlined  to  take  sides  upon  this 
fundamental  question,  and  a  party  has  always  had  something 
definite  and  weighty  to  appeal  to  when  it  claims  to  represent 
either  the  autonomy  of  communities  on  the  one  hand,  or  the 
majesty  and  beneficent  activity  of  the  National  government  on 
the  other.  The  former  has  been  the  watchword  of  the  Demo- 
cratic party.  The  latter  was  seldom  distinctly  avowed,  but  was 
generally  in  fact  represented  by  the  Federalists  of  the  first 
period,  the  Whigs  of  the  second,  the  Eepublicans  of  the  third. 

The  other  opposition,  though  it  goes  deeper  and  is  more 
pervasive,  has  been  less  clearly  marked  in  America,  and  less 
consciously  admitted  by  the  Americans  themselves.  It  is  the 
opposition  between  the  tendency  which  makes  some  men  prize 
the  freedom  of  the  individual  as  the  first  of  social  goods,  and 
that  which  disposes  others  to  insist  on  checking  and  regulating 
his  impulses.  The  opposition  of  these  two  tendencies,  the  love 
of  liberty  and  the  love  of  order,  is  permanent  and  necessary, 
because  it  springs  from  difierences  in  the  intellect  and  feelings 
of  men  which  one  finds  in  all  countries  and  at  all  epochs.  There 
are  always  jiersons  who  are  struck  by  the  weakness  of  mankind, 
by  their  folly,  their  passion,  their  selfishness :  and  these  persons, 
distrusting  the  action  of  average  mankind,  will  always  wish  to 
see  them  guided  by  wise  heads  and  restrained  by  strong  hands. 
Such  guidance  seems  the  best  means  of  progress,  such  restraint 
the  only  means  of  security.  Those  on  the  other  hand  who  think 
better  of  human  nature,  and  have  more  hope  in  their  own 
tempers,  hold  the  impulses  of  the  average  man  to  be  generally 
towards  justice  and  peace.  They  have  faith  in  the  power  of 
reason  to  conquer  ignorance,  and  of  generosity  to  overbear 
selfishness.  They  are  therefore  disposed  to  leave  the  individual 
alone,  and  to  entrust  the  masses  -svith  power.  Every  sensible 
man  feels  in  himself  the  struggle  between  these  two  tendencies, 
and  is  on  his  guard  not  to  yield  Avholly  to  either,  because  the 
one  degenerates  into  tyranny,  the  other  into  an  anarchy  out  of 
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which  tyranny  -will  cvciitually  spring.  The  wisest  statesman  i.s 
he  who  best  hoids  the  balance  between  them. 

Each  of  these  tendencies  found  anions;  tlif  faLhers  of  the 
American  liepul)lic  a  brilliant  and  charicteristic  representative. 
Hamilton,  who  had  a  low  opinion  of  mankind,  but  a  gift  and  a 
passion  for  large  constructive  statesmanship,  went  so  far  in  his 
advocacy  of  a  strong  government  as  to  be  suspected  of  wishing 
to  establish  a  monarchy  after  the  British  pattern,  fie  has  left 
on  record  his  opinion  that  the  free  constitution  of  England, 
which  he  admired  in  si)ite  of  the  faults  he  clearly  saw,  coidd  not 
be  worked  without  its  corruptions.-^  Jefferson  carried  further 
than  any  other  person  set  in  an  equally  responsible  place  has 
ever  done,  his  faith  that  government  is  either  needless  or  an 
evil,  and  that  with  enough  liberty,  everything  will  go  well.  An 
insurrection  every  few  years,  he  said,  must  be  looked  for,  and 
even  desired,  to  keep  government  in  order.  The  Jeffersonian 
tendency  has  always  remained,  like  a  leaven,  in  the  Democratic 
party,  though  in  applying  Jeffersonian  doctrines  the  slave-holders 
stopped  when  they  came  to  a  black  skin.  Among  the  Federalists, 
and  their  successors  the  Whigs,  and  the  more  recent  Kepublicans, 
there  has  never  been  wanting  a  full  faith  in  the  poAver  of  free- 
dom. The  Eepublicans  gave  a  remarkable  prof^f  of  it  when 
they  bestowed  the  suffrage  on  the  negroes.  Neither  they  nor 
any  American  party  has  ever  professed  itself  the  champion  of 
authority  and  order ;  that  would  be  a  damaging  profession. 
Nevertheless  it  is  rather  towards  what  I  may  perhaps  venture 
to  call  the  Federalist-Whig-Ee})ublican  party  than  towards  the 
Democrats  that  those  Avho  have  valued  the  principle  of  authority 
have  been  generally  dra^ni.  It  is  for  that  party  that  the  Puritan 
s^Dirit,  not  extinct  in  America,  has  felt  the  greater  affinity,  for 
this  spirit,  having  realized  the  sinfulness  of  human  nature,  is 
inclined  to  train  and  control  .the  natural  man  by  laws  and  force. 

The  tendency  that  makes  for  a  strong  government  being  akin 
to  that  which  makes  for  a  central  government,  the  Federalist- 
Whig-Eepublican  party,  which  has,  through  its  long  history,  and 
under  its  varying  forms  and  names,  been  the  advocate  of  the 
national  princii)le,  found  itself  for  this  reason  also  led,  more 
frequently  than  the  Democrats,  to  exalt  the  rights  and  powers 
of  government.     It  might  be  thought  that  the  same  cause  would 

^  David  Hume  had  made  tlie  same  remark,  natural  at  a  time  when  the  power 
of  Parliament  was  little  checked  by  respousibility  to  the  people. 
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have  made  the  Republican  i)arty  take  sides  in  that  profound 
oi)position  which  we  perceive  to-day  in  all  civilized  peoples, 
between  the  tendency  to  enlarge  the  sphere  of  legislation  and 
State  action,  and  the  doctrine  of  laisscz  fit  ire.  So  far,  however, 
this  has  not  happened.  There  is  more  in  the  character  and 
temper  of  the  Kepublicans  than  of  the  Democrats  that  leans 
towards  State  interference.  But  neither  party  has  thought  out 
the  question ;  neither  has  shown  any  more  dcfiniteness  of  policy 
regarding  it  than  the  Tories  and  the  Liberals  have  done  in 
England. 

American  students  of  history  may  think  that  I  have  pressed 
the  antithesis  of  liberty  and  authority,  as  well  as  that  of  centri- 
fugal and  centripetal  tendencies,  somewhat  too  far  in  making 
one  party  a  representative  of  each  through  the  first  century  of 
the  Republic.  I  do  not  deny  that  at  particular  moments  the 
party  which  was  usually  disposed  towards  a  strong  government 
resisted  and  decried  authority,  while  the  party  which  specially 
professed  itself  the  advocate  of  liberty  sought  to  make  authority 
more  stringent.  Such  deviations  are  however  compatible  with 
the  general  tendencies  I  have  described.  And  no  one  who  has 
gained  even  a  slight  knowledge  of  the  history  of  the  United 
States  will  fall  into  the  error  of  supposing  that  order  and 
authority  mean  there  what  they  have  meant  in  the  monarchies 
of  Continental  Europe. 
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There  are  now  two  great  and  several  minor  parties  in  the 
United  States.  The  gi'eat  parties  are  the  licpublicans  and  the 
Democrats.  A^'^hat  u,re  their  nrinciplcs,  their  distinctive  tenets, 
their  tendencies'?  Which  of  them  is  for  free  trade,  for  civil 
service  reform,  for  a  spirited  foreign  policy,  for  the  regulation 
of  telegraphs  by  legislation,  for  a  national  bankrupt  law,  for 
changes  in  the  currency,  for  any  other  of  the  twenty  issues 
which  one  hears  discussed  in  the  country  as  seriously  involving 
its  welfare? 

This  is  what  a  European  is  always  asking  of  intelligent 
Republicans  and  intelligent  Democrats.  He  is  always  asking 
because  he  never  gets  an  answer.  The  replies  leave  him  in 
deeper  perplexity.  After  some  months  the  truth  begins  to 
dawn  upon  him.  Neither  party  has  anything  definite  to  say  on 
these  issues ;  neither  party  has  any  principles,  any  distinctive 
tenets.  Both  have  traditions.  Both  claim  to  have  tendencies. 
Both  have  certainly  war  cries,  organizations,  interests  enlisted  in 
their  support.  But  those  interests  are  in  the  main  the  interests 
of  getting  or  keeping  the  patronage  of  the  government.  Tenets 
and  policies,  points  of  political  doctrine  and  points  of  political 
practice,  have  all  but  vanished.  They  have  not  been  thrown 
away  but  have  been  stripped  away  by  Time  and  the  progress  of 
events,  fulfilling  some  policies,  blotting  out  others.  All  has  been 
lost,  except  office  or  the  hope  of  it. 

The  phenomenon  may  be  illustrated  from  the  case  of  England, 
where  party  government  has  existed  longer  and  in  a  more  fully 
developed  form  than  in  any  other  part  of  the  Old  World.  ^     The 

^  English  parties  are  however  not  very  ancient ;  tliey  date  only  from  the 
struggle  of  the  Stuart  kings  with  the  Puritan  and  popular  party  in  the  House  of 
Commons,  and  did  not  take  regular  shape  as  Whigs  and  Tories  till  the  reign  of 
Charles  II. 
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essence  of  the  English  parties  has  lain  in  the  existence  of  two 
sets  of  views  and  tendencies  which  divide  the  nation  into  two 
sections,  the  party,  let  us  say,  though  th'^se  general  terms  are  not 
very  safe,  of  movement  and  the  party  of  standing  still,  the  party 
of  liberty  and  the  party  of  order.  Each  section  believes  in  its 
own  views,  and  is  influenced  by  its  peculiar  tendencies,  recollec- 
tions, mental  associations,  to  deal  in  its  own  peculiar  way  with 
every  new  question  as  it  comes  up.  The  particular  dogmas  may 
change :  doctrines  once  held  by  Whigs  alone  may  now  be  held 
by  Tories  also ;  doctrines  which  Whigs  Avould  have  rejected  fifty 
years  ago  may  now  be  part  of  the  orthodox  programme  of  the 
Liberal  party.  But  the  tendencies  have  been  permanent  and 
have  always  so  worked  upon  the  various  fresh  questions  and 
problems  which  have  presented  themselves  during  the  last  two 
centuries,  that  each  party  has  had  not  only  a  brilliant  concrete 
life  in  its  famous  leaders  and  zealous  members,  but  also  an 
intellectual  and  moral  life  in  its  principles.  These  principles 
have  meant  something  to  tlio-^e  Avho  held  them,  so  that  when  a 
fresh  question  arose  it  was  usually  possible  to  predict  how  each 
party,  how  even  the  average  members  of  each  party,  would 
regard  and  wish  to  deal  with  it.  Thus  even  when  the  leaders 
have  been  least  worthy  and  their  aims  least  pure,  an  English 
party  has  felt  itself  ennobled  and  inspirited  by  the  sense  that  it 
had  great  objects  to  fight  for,  a  history  and  traditions  which 
imposed  on  it  the  duty  of  battling  for  its  distinctive  principles. 
It  is  because  issues  have  never  been  lacking  which  brought  these 
respective  principles  into  operation,  forcing  the  one  party  to 
maintain  the  cause  of  order  and  existing  institutions,  the  other 
that  of  freedom  and  what  was  deemed  progress,  that  the  two 
English  parties  have  not  degenerated  into  mere  factions.  Their 
struggles  for  office  have  been  redeemed  from  selfishness  by  the 
feeling  that  oflfice  was  a  means  of  giving  practical  efTect  to  their 
doctrines. 

But  suppose  that  in  Britain  all  the  questions  which  divide 
Tories  from  Liberals  were  to  be  suddenly  settled  and  done  with. 
Britain  would  be  in  a  difficulty.  Her  free  government  has  so 
long  been  worked  by  the  action  and  reaction  of  the  ministerialists 
and  the  opposition  that  there  would  probably  continue  to  be  two 
parties.  But  they  would  not  bo  really,  in  the  true  old  sense  of 
the  term,  Tories  and  Liberals;  they  would  be  merely  Ins  and 
Outs.     Their  combats  would  be  waged  hardly  even  in  name  for 
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principles,  but  only  fur  place.  The  government  of  the  country, 
with  the  honour,  power,  and  emoluments  attached  to  it,  would 
still  remain  as  a  prize  to  be  contended  for.  The  followers  would 
still  rally  to  the  leaders ;  and  friendship  woidd  still  bind  the 
members  together  into  organized  bodies ;  while  dislike  and  sus- 
])icion  would  still  rouse  them  ngainst  their  former  adversaries. 
Thus  not  only  the  leaders,  who  Avould  have  something  tangible 
to  gain,  but  even  others  who  had  only  their  feelings  to  gratify, 
would  continue  to  form  political  clu])s,  register  voters,  deliver 
party  harangues,  contest  elections,  just  as  they  do  tiow.  The 
difference  would  be  that  each  faction  would  no  longer  have  broad 
principles — I  will  not  say  to  invoke,  for  such  principles  would 
probably  continue  to  be  invoked  as  heretofore — but  lo  insist  on 
ai)plying  as  distinctively  its  principles  to  the  actual  needs  of  the 
state.  Hence  quiet  or  fastidious  men  would  not  join  in  ])arty 
struggles ;  while  those  who  did  join  would  no  longer  be  stimu- 
lated by  the  sense  that  they  were  contending  for  something 
ideal.  Loyalty  to  a  leader  whom  it  was  sought  to  make  prime 
minister  would  be  a  poor  substitute  for  loyalty  to  a  faith.  If 
there  were  no  cons})icuoi;.s  leader,  attachment  to  the  party  would 
degenerate  either  into  mere  hatred  of  antagonists  or  into  a 
struggle  over  places  and  salaries.  And  almost  the  same  pheno- 
mena would  be  seen  if,  although  the  old  issues  had  not  been 
really  determined,  both  the  parties  should  have  so  far  abandoned 
their  former  position  that  these  issues  did  not  divide  them,  but 
each  professed  principles  which  were,  at  least  in  their  application, 
practicably  undistinguishable. 

This  is  what  has  happened  with  the  American  parties.  Tho 
chief  practical  issues  which  once  divided  them  have  been  settled. 
Some  others  have  not  been  settled,  but  as  regards  these,  one  or 
other  party  has  so  departed  from  its  former  attitude  that  we 
cannot  now  speak  of  any  conflict  of  principles. 

When  life  leaves  an  organic  body  it  becomes  useless,  fetid, 
pestiferous  :  it  is  fit  to  bo  cast  out  or  buried  from  sight.  What 
life  is  to  an  organism,  principles  are  to  a  party.  When  they 
which  are  its  soul  have  vanished,  its  body  ought  to  dissolve,  and 
the  elements  that  formed  it  be  regrouped  in  some  new  organism  : 

'  The  tinifs  have  beon 
That  when  the  brains  were  out  tho  man  would  die." 


But  a  party  does  not  always  thus  die.     It  may 
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lotif^  after  its  moral  lifo  is  oxti'nct.  Onolfs  and  Clhibnlinos  warrod 
ill  Itiily  l»»r  iiciiily  two  cciiturios  ;iftcr  tin;  l'!iii|»cM()r  had  oca.scd 
to  fhreatcii  tlio  Pope,  or  tho  l'o|)(!  to  betVicrid  tlio  cities  of  Loin- 
Itardy.  Parties  go  on  contendiii;^  })ecauso  their  mendiers  have 
foi'nied  habits  of  joint  aetion,  and  have  oontriu;te(l  hatieds  and 
prejudices,  and  also  Ix'eauso  the  K>adeis  find  tlieir  advantage  in 
\isiii;:;  tlieso  liabits  and  phiyin<j;  on  these  prejudiccjs.  The  Ameri- 
can parties  now  continnii  to  exist,  Itecanse  they  have  existed. 
Tho  mill  has  been  constructed,  and  its  machinery  j^ocs  on  turn- 
ing, even  when  thero  is  no  grist  to  grind.  Hut  this  is  not  wholly 
tlu^  fault  of  the  men  ;  for  the  system  of  govermnent  re(iuires 
and  implies  parties,  just  as  that  of  Mngland  does.  These  systems 
are  made  to  be  worked,  and  always  have  been  worked,  by  a 
majority  ;  a  majority  nuist  bo  cohesive,  gathered  into  a  united 
ami  organized  body:  such  a  body  is  a  party. 

If  you  ask  an  ordinary  Northei'u  Democrat  to  characterize 
the  two  parties,  he  Avill  tell  you  that  the  Uepublicans  are  corru})! 
and  incapable,  and  will  cito  instances  in  which  persons  i)rominent 
in  that  party,  or  intimate  friends  of  its  leaders,  have  been  con- 
cerned in  frauds  on  tho  government  or  in  disgraceful  lobbying 
transactions  in  Congress.  AVhen  you  press  him  for  some  dis- 
tinctive princij)les  separating  his  own  party  from  theirs,  ho  will 
])robably  say  that  tho  Democrats  aro  the  protectors  of  States' 
rights  and  of  local  independence,  and  the  Kepublicans  hostile  to 
both.  If  you  go  on  to  inquire  what  bearing  this  doctrine  of 
States'  rights  has  on  any  presently  debated  issue  ho  will  admit 
that,  for  tho  moment,  it  has  none,  but  will  insist  that  should  any 
issue  involving  tho  rights  of  the  States  arise,  his  party  will  be, 
as  always,  tho  guardian  of  American  freedom. 

This  is  really  all  that  can  bo  predicated  about  the  Domocratic 
party.  If  a  question  involving  tho  rights  of  a  State  against  the 
Federal  authority  were  to  emerge,  its  instinct  would  lead  it  to 
array  itself  on  the  side  of  the  State  rather  than  of  the  central 
government,  supposing  that  it  had  no  direct  motive  to  do  tho 
opposite.  As  it  has  at  no  point  of  time,  from  tho  outbreak  of 
the  war  down  to  1888,  possessed  a  majority  in  both  Houses  of 
Congress  as  well  as  the  President  in  ])ower,  its  devotion  to  this 
principle  has  not  been  tested,  and  might  not  resist  the  temptation 
of  any  interest  the  other  Avay.  However,  this  is  matter  of  spec- 
ulation, for  at  present  the  States  fear  no  infringement  of  their 
rights.      So  conversely  of  tho  Eepublicans.      Their  traditions 
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oni^hfe  to  (Hsposo  thomi  to  supporf,  Fcflrnil  powpr  ii;;;iinst  the 
8lut«',s,  hut  tlu'ir  iictidii  in  a  coiicrch'  caso  would  pioKahly  dcpc  d 
on  vlx'itlKT  their  j)inty  was  at  llio  time  iii  conditioi,  to  us(!  tlnit, 
power  tor  its  own  j)urposcs.  If  \\w,y  wcmo  in  ;i  minority  in 
(Jon^^rcsH,  they  wouhl  1»(!  litth)  inclined  to  strenj^tlifu  ('onj:;r('.ss 
aj^ainst  the  Stat(>s.  The  sini[)lest  way  of  i)r(»vin<f  (.r  illustratinj^ 
tiiis  will  l»e  to  run  ((uickly  throu^h  the  (piestions  of  present 
practical  interest. 

That  which  most  keerdy  intcjrosts  the  people,  thou;i;h  of  course 
not  all  tho  peoi)le,  is  the  rei^'ulation  or  extinction  of  the  licpior 
tratllc.  On  this  neither  party  has  committed  or  will  connnit 
itself.  The  traditional  dogmas  of  ncnther  cover  it,  though  tlu! 
Democrats  have  been  rather  more  disposed  to  leave  men  to 
themselves  thati  tho  Kepublicans,  and  rather  less  amciialile  to 
tho  influonco  of  ethical  sentiment.  I'ractically  for  l)()th  partieH 
tho  |)oint  of  consequence  is  what  they  can  j^ain  oi-  lose,  Kacb 
has  clearly  somethinj^  to  lose.  Tho  driid<ini.;  part  of  the  [)Opu- 
lation  is  chiefly  foreii;n.  Now  tho  Irish  aie  mainly  Democrats, 
so  the  Democratic  party  daro  not  oU'end  them.  Tho  (Jermans 
are  mainly  Kopul)lican,  so  the  Kepublicans  arc  equally  bound 
over  to  caution.  It  is  true  that  though  tho  ])arties,  as  pai'ties, 
aro  neutral,  most  Temi)eianco  men  are,  in  tin;  North  and  West,' 
Republicans,  most  whisky-men  and  saloon -kcei)ers  Democrats. 
Tho  lie[)ublicans  therefore  more  fre(|uently  attempt  to  conciliate 
tho  anti-liquor  party  by  flattering  phrases.  They  sull'er  by  tho 
starting  of  a  Prohibitionist  candidate,  since  ho  draws  more  voting 
strength  away  from  them  than  he  docs  from  the  Democrats. 

Free  Trade  v.  Protection  is  another  ])urjn'ng  question,  and  has 
been  so  since  the  early  days  of  tho  Union.  The  old  controversy 
as  to  tho  constitutional  right  of  Congress  to  imj)oso  a  tarifl'  for 
any  object  but  that  of  raising  revenue,  has  been  laid  to  rest,  for 
whether  the  people  in  1788  meant  or  did  not  mean  to  confer 
such  a  power,  it  has  been  exerted  for  so  many  years,  and  on  so 
superb  a  scale,  that  no  one  now  doubts  its  legality.     Before  the 
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'  The  Southern  ncfn'ocs  aro  generiilly  supiioslmI  to  he  rioiiublicans,  but  are 
f^enerally  opposed  to  restrictions  on  tlie  sale  of  liquor.  This  was  strikingly  shown 
in  the  recent  poi)ular  vote  on  the  subject  in  Texas.  On  the  other  hand,  the  better 
class  of  Southern  whites,  who  are  of  course  Democrats,  are  laigely  Temperance 
men,  and  some  States,  e.g.  (Jeorgia,  have;  adopted  a  local  option  system,  under 
which  each  county  decides  whether  it  will  be  "wet"  or  "dry"  {e.;/.  permit  or 
forbid  the  sale  of  intoxicants).  At  present  most  of  the  counties  of  Georgia  are 
"dry  counties." 
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war  tlio  l>otiuH'nits  wore  advoi'ates  of  a  taritV  for  rovonuo  only, 
('.('.  ot  Froo  Tnulo.  ^lost  of  thorn  still  ilutii:;  to  tho  dortriiio,  and 
havo  tavourod  a  rediu'tioii  of  tho  prosont  systom  oi  import  ili;tios. 
Hut  tho  party  tniiu[)ot  l)as  of  ton  givon  an  nnoortain  sonml,  for 
Pennsylvania  is  rrotoctimust  lui  account  of  its  iron  iiuiustrios  ; 
northern  Cieori;ia  and  southorn  'ronnossoo  are  tondiiiL:;  that  wav 
for  tho  same  reason  ;  Louisiana  is  inclined  to  protection  on 
account  of  its  suuar.  As  it  woidd  ne\er  do  to  alienate  the 
l^onuH-rats  of  throe  such  districts,  the  partv  has  i;vnerallv  souuht 
to  u'Tuain  unplodgoil,  o\\  at  least,  in  winking  with  one  eyo  to  tho 
l-'roe  Trailers  of  the  North-west  and  South-oast,  it  has  been 
toiniUoil  to  wiidv  with  the  other  to  the  iron  men  of  Pittsburg 
and  tho  sugar  planters  of  New  C)rloans.^  Ami  though  it  has 
come  to  ailvocato  more  and  more  stron^lv  a  retluction  of  the 
})resent  high  taritV,  it  does  tliis  not  so  nuich  on  Free  Trailo 
})rini'iplos,  as  on  the  grouml  that  the  present  siu'plus  nuist  bo  got 
rid  lU".  The  Kopublicans  are  bolder,  and  ploilgt'  tliemselves,  wiien 
they  frame  a.  platfoi'm,  to  maintain  thi>  pcoti>ctive  taritV.  Hut 
some  of  tho  keenest  intolloi'ts  in  their  raidvs,  including  a  few 
loading  joui'ualists,  are  strong  for  free  trade  and  therot\>re  sorely 
teni}U(Hl  to  bre;dv  with  their  party. 

Civil  service  reform,  whereof  more  hereafter,  has  for  some 
time  past  leceived  the  lip  service  oi  both  }>arties,  a  lip  service 
expressed  by  both  with  oipial  warmth,  and  by  the  average  pro- 
fessional politicians  of  both  with  eipial  insincerity.  Such  reforms 
as  have  boon  etl'ected  in  the  mode  of  tilling  up  places,  have  been 
forced  on  the  parties  by  public  tipinion,  rather  than  carried 
through  bv  either.  None  of  the  changes  nuule — and  thev  are 
perhaps  the  most  bonotlcial  of  recent  I'hangcs — has  raised  an 
issue  between  the  parties,  or  giviMi  either  of  them  a  claim  on 
the  eon'idence  of  the  country.  Tho  best  men  in  both  parties 
support  the  C^ivil  Service  Commission;  the  worst  men  in  both 
would  gladly  get  rid  of  it. 

The  advantages  of  regulating,  by  Foiloral  legislation,  railroads 
and  ti'lographic  li\u>s  t'xtoiuling  over  a  nundtor  of  Stritos,  is  a 
subject  fre(|uently  discusseiL  Neither  ]>arty  has  hail  anything 
distinctive  to  sav  upon  it  in  the  wav  eitiier  of  adviH'acv  or  ot 
condemnation.     I'oth  have  assoitod  that  it  is  thodutv  of  raihvavs 

'  'I'ho  IVinoonitio  party  seoius  at  tliia  moiiu'ut  (ISSS^  mows  iiu'liuod  tliau  at  any 
provioiis  luomont  simn'  tlu>  war  to  "  ijo  solid,"  if  not  for  Fi'oo  Trailo,  jot  for  lar^u 
reiliu'tious  in  tho  prosout  protootivo  turilV, 
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to  servo  the  ]iooplo,  ami  not  to  tyraimize  over  or  defraud  them, 
so  the  Inter  State  Comn\eree  Hill  whioh  has  lately  been  passed 
with  this  view  eannot  be  oallod  a  party  nuMsure.  Finances  have 
on  the  whole  been  well  managed,  uiul  debt  }niid  otV  with  sur- 
{)rising  spee^l.  Hut  tliore  have  been,  and  are  still,  serious  problems 
raiseil  by  tho  eondition  of  the  eurrenoy.  Hoth  parties  have  made 
mistakes,  nnd  mistakes  abmit  eipially  eulpablo.  for  though  tho 
Kepublioans,  having  more  ffeijuontly  eouunamled  a  C'ongri'ssional 
majority,  have  had  superior  i^pptu't unities  t\>r  blumlering,  the 
nenuHM'ats  have  onoe  or  twice  nu>re  detinitoly  committeil  them- 
selves to  ]HM"nicious  doctrines.  M cither  party  now  proposes  a 
clear  and  iletinito  policy. 

It  is  the  sanu'  as  regards  minor  (luestions.  such  as  wonuMi's 
sutVrage  or  international  ei>pyright,  or  convict  labour.  Neither 
party  has  any  distiiutivo  attitude  on  these  matters;  neither  is 
more  likely,  or  less  likely,  than  the  other  ti>  pass  a  measure 
dealing  with  them.  It  is  the  same  with  reganl  \o  the  doctrine 
of  /((/>>>•(■:/(///•<' as  opposed  to  goveriuneiUal  interference.  Neither 
Kepublioans  nor  Oemocrats  can  be  said  to  bo  frieiuls  or  foes  of 
State  interference:  each  will  ailvocato  it  when  there  seems  a 
practically  useful  obji>ct  to  bo  secured,  or  wIkmi  the  poj>ula.r  voieo 
seems  to  call  for  it.  It  is  the  same  with  fori'ign  policy.  Both 
pai'ties  are  practically  agreed  not  only  as  to  the  gotu>ral  principles 
which  ought  to  rule  the  conduct  of  the  eoiuUry,  but  as  to  the 
application  of  those  principles.  The  party  which  opposes  the 
President  mav  at  anv  uiven  nu>ment  seek  to  dama!:;e  him  by 
defeating  some  particidar  proposal  he  has  made,  but  this  it  will 
do  as  a  piece  of  temporary  strat(>gy,  not  in  [>iu'suance  of  any 
settled  doctriiu\ 

Vet  one  cannot  say  that  there  is  today  no  ditVerenee  between 
the  two  groat  parties.  There  is  a  ditroieuce  of  spirit  or  sonti 
ment  perceptible  even  by  a  stranger  wIumi,  after  Inning  mixed 
for  some  time  with  nuMubors  of  the  otu>  he  begins  to  n\ix  with 
those  ot"  the  tithor,  and  iloubtless  unu\\  more  patent  to  a  native 
.Vmerieati.  It  resondtlos  (though  it  is  loss  marked  tlian)  tho 
ditVereuco  ot  totu>  and  temper  botwoiMi  Tiu'ies  and  Liberals  in 
Kngland.  Tie.'  intellootual  view  of  a  l>omocrat  oi  tlu'  better  sort 
is  not  quite  the  same  as  that  of  his  Kepublican  compeer,  neither 
is  his  ethical  standard.  l''ach  of  oinu'so  thinks  mcaidy  of  the 
other;  but  while  tho  democrat  thinks  the  Kepublican  "danger- 
o\is"  y^i.c.  likely  to  undermino  the  I'onstitution)  tho  Kepublican 
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is  more  apt  to  think  the  Democrat  vicious  and  unscrupulous. 
So  in  England  your  Liberal  fastens  on  stupidity  as  the  char- 
acteristic fault  of  the  Tory,  while  the  Tory  suspects  the  morals 
and  religion  more  than  he  despises  the  intelligence  of  the 
Radical. 

It  cannot  be  charged  on  the  Am.erican  parties  that  they  have 
drawn  towards  one  another  by  forsaking  their  old  principles.  It 
is  time  that  has  changed  the  circumstances  of  the  country,  and 
made  those  old  principles  inapplicable.  They  would  seem  to 
have  erred  rather  by  clinging  too  long  to  outworn  issues,  and  by 
neglecting  to  discover  and  work  out  new  principles  capable  of 
solving  the  problems  which  now  perplex  the  country.  In  a 
country  so  full  of  change  and  movement  as  America  new  ques- 
tions are  ahvays  coming  up,  and  must  be  answered.  New  troubles 
surround  a  government,  and  a  way  must  be  found  to  escape 
from  them ;  new  diseases  attack  the  nation,  and  have  to  be 
cured.  The  duty  of  a  great  party  is  to  face  these,  to  find 
answers  and  remedies,  applying  to  the  facts  of  the  hour  the 
doctrines  it  has  lived  by,  so  far  as  they  are  still  applicable,  and 
when  they  have  ceased  to  be  applicable,  thinking  out  new  doc- 
trines conformable  to  the  main  principles  and  tendencies  which 
it  represents.  This  is  a  work  to  be  accomplished  by  its  ruling 
minds,  Avliile  the  habit  of  party  loyalty  to  the  leaders  powerfully 
serves  to  diffuse  through  the  mass  of  followers  the  conclusions  of 
the  leaders  and  the  reasonings  they  have  employed, 

"  But,"  the  European  reader  may  ask,  "  is  it  not  the  interest 
as  Avell  as  the  duty  of  a  party  thus  to  adapt  itself  to  new  con- 
ditions ?  Does  it  not,  in  failing  to  do  so,  condemn  itself  to 
sterility  and  impotence,  ultimately,  indeed,  to  supersession  by 
some  new  party  which  the  needs  of  the  time  have  created  ? " 

This  is  what  happens  in  England  and  in  Europe  generally. 
Probably  it  will  happen  in  the  long  run  in  America  also,  unless 
the  parties  adapt  themselves  to  the  new  issues,  just  as  the  Whig 
party  fell  in  1852-57  because  it  failed  to  face  the  problem  of 
slavery.  That  it  happens  more  slowly  may  be  ascribed  partly 
to  the  completeness  and  strength  of  the  party  organizations, 
which  make  the  enthusiasm  generated  by  ideas  less  necessary, 
partly  to  the  fact  that  the  questions  on  which  the  two  great 
parties  still  hesitate  to  take  sides  are  not  presently  vital  to  the 
well-being  of  the  country,  partly  also  to  the  smaller  influence  in 
America  than  in  Europe  of  individual  leaders.     English  parties, 
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APPENDIX 


NOTE  TO  CHAPTER  111 

ON   CONSTITUTIONAL   CONVENTIONS 

In  America  it  is  always  by  a  convention  (i.e.  a  representative  body  called 
together  for  some  occasional  or  temporary  purpose)  that  a  constitution  is 
framed.  It  was  thus  that  the  first  constitutions  for  the  thirteen  revolting 
colonies  were  drawn  up  and  enacted  in  1776  and  the  years  following  ;  and  as 
early  as  1780  the  same  plan  had  suggested  itself  as  the  right  one  for  framing 
a  constitution  for  the  whole  United  States.^  Kecognized  in  the  Federal  Con- 
stitution (Art.  V. )  and  in  the  successive  Constitutions  of  the  several  States  as 
the  proper  method  to  be  employed  when  a  new  constitution  is  to  be  prepared, 
or  an  existing  constitution  revised  throughout,  it  has  now  become  a  regular 
and  familiar  part  of  the  machinery  of  American  government,  almost  a 
necessary  part,  because  all  American  legislatures  are  limited  by . :  fundamental 
law,  and  therefore  when  a  fundamental  law  is  to  be  repealed  or  largely  recast, 
it  is  desirable  to  provide  for  the  purpose  a  body  distinct  from  the  ordinary 
legislature.  Where  it  is  sought  only  to  change  the  existing  fundamental  law 
in  a  few  specified  points,  the  function  of  proposing  these  changes  to  the  people 
for  their  acceptance  may  safely  be  left,  and  generally  is  left,  to  the  legislature. 
Originally  a  convention  was  conceived  of  as  a  sovereign  body,  wherein  the  full 
powers  of  the  people  were  vested  by  popular  election.  It  is  now,  however, 
merely  an  advisory  body,  which  prepares  a  draft  of  a  new  constitution  and 
submits  it  to  the  people  for  their  acceptance  or  rejection.  And  it  is  not 
deemed  to  be  sovereign  in  the  sense  of  possessing  the  plenary  authority  of  the 
people,  for  its  powers  may  be,  indeed  now  invariably  are,  limited  by  the 
statute  under  which  the  people  elect  it.^ 

Questions  relating  to  the  powers  of  a  Constitutional  Convention  have  several 
times  come  befoi'e  the  courts,  so  that  there  exists  a  small  body  of  law  as  well 
as  a  large  body  of  custom  and  practice  regarding  the  rights  and  powers  of  such 

^  It  is  found  in  a  private  letter  of  Alexander  Hamilton  (then  only  twenty-three 
years  of  age)  of  that  year. 

•*  The  State  Conventions  which  carried,  or  rather  afl'ected  to  carry,  the  seceding 
Slave  States  out  of  the  Union,  acted  as  sovereign  bodies.  Their  proceedings,  how- 
ever, though  clothed  with  legal  forms,  were  practically  revolutionary. 
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aasemblies.^  Into  this  law  and  practice  I  do  not  propose  to  enter.  IJut  it  is 
worth  while  to  indicate  certain  advantages  which  have  been  found  to  attach 
to  the  method  of  entrusting  the  preparation  of  a  fundamental  instrument  of 
government  to  a  body  of  men  specially  chosen  for  the  purpose  instead  of  to 
the  ordinary  legislature.  The  topic  suggests  interesting  comparisons  with 
the  experience  of  France  and  other  European  countries  in  which  constitutions 
have  been  drafted  and  enacted  by  the  legislative,  which  has  been  sometimes 
also  practically  the  executive,  authority.  Nor  is  it  wholly  without  bearing 
on  problems  which  have  recently  arisen  in  England,  where  Parliament  lias 
found  itself,  and  may  find  itself  again,  invited  to  enact  what  would  be  in 
substance  a  new  constitution  for  a  part  of  the  United  Kingdom. 

An  American  Constitutional  Convention,  being  chosen  for  the  sole  purpose 
of  drafting  a  constitution,  and  hi:ving  nothing  to  do  with  the  ordinary  ad- 
ministration of  government,  no  influence  or  patronage,  no  power  to  raise  or 
appropriate  revenue,  no  opportunity  of  doing  jobs  for  individuals  or  corpor- 
ations, is  not  necessarily  elected  on  party  lines  or  in  obedience  to  party 
considerations.  Such  considerations  do  affect  the  election,  but  they  are  not 
always  dominant,  and  may  sometimes  be  of  little  moment.'^  Hence  men  who 
have  no  claims  on  a  party,  or  will  not  pledge  themselves  to  a  party,  may  be 
and  often  are  elected  ;  while  men  who  seek  to  enter  a  legislature  for  the  sake 
of  party  advancement  or  the  promotion  of  some  gainful  object  do  net  generally 
care  to  serve  in  a  convention. 

When  the  convention  meets,  it  is  not,  like  a  legislature,  a  body  strictly 
organized  by  party.  A  sense  of  individual  independence  and  freedom  may 
prevail  unknown  in  legislatures.  Proposals  have  therefore  a  chance  of  being 
considered  on  their  merits.  A  scheme  does  not  necessarily  command  the  sup- 
port of  one  set  of  men  nor  encounter  the  hostility  of  another  set  because  it 
proceeds  from  a  leader  or  a  group  belonging  to  a  particular  party.  And  as 
the  ordinary  party  questions  do  not  come  up  for  decision  while  its  delibera- 
tions are  going  on,  men  are  not  thrown  back  on  their  usual  party  affiliations, 
nor  are  their  passions  roused  by  exciting  political  issues. 

Having  no  work  but  constitution-making  to  consider,  a  convention  is  free 
to  bend  its  whole  mind  to  that  work.  Debate  has  less  tendency  to  stray  off 
to  irrelevant  matters.  Business  advances  because  there  are  no  such  inter- 
ruptions as  a  legislature  charged  with  the  ordinary  business  of  government 
must  expect. 

Since  a  convention  assembles  for  one  purpose  only,  and  that  a  purpose 
specially  interesting  to  thoughtful  and  public-spirited  citizens,  and  since  its 
duration  is  short,  men  who  would  not  care  to  enter  a  legislature,  men  pressed 
by  professional  labours,  or  averse  to  the  "rough  and  tumble"  of  politics,  a 


^  See  the  learned  and  judicious  treatise  of  Judge  Jameson  on  Constitutional 
Conventions. 

'•^  It  will  be  shown  in  the  account  of  the  legislatures  and  political  parties  of  the 
States  (in  Vol.  II.  post)  that  the  questions  of  practical  importance  to  the  States 
with  which  a  State  Convention  would  deal  are  very  often  not  in  issue  between  the. 
two  State  parties,  seeing  that  the  latter  are  formed  on  national  lines. 
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class  larc^n  in  Anicrica  and  increasing  in  Europe,  are  glad  to  serve  on  it,  while 
mere  jobbers  or  oflico-seekers  find  little  to  attract  them  in  its  functions.^ 

The  fact  that  the  constitution  when  drafted  has  to  be  submitted  to  the 
})eople,  by  wliose  authority  it  will  (if  accepted)  be  enacted,  gives  to  the  con- 
vention a  somewliat  larger  freedom  for  proposing  what  they  tliink  best  than  a 
legislature,  courting  or  fearing  its  constituents,  commonly  allows  itself.  As 
the  convention  vanishes  altogether  when  its  work  is  accomplished,  the 
ordinary  motives  for  popularity -hunting  are  less  potent.  As  it  does  not 
legislate  but  merely  projjoses,  it  need  not  feav  to  ask  the  people  to  enact  what 
may  offend  certain  persons  or  classes,  for  the  odium,  if  any,  of  harassing  these 
classes  will  rest  with  the  ]ieo])le.  And  as  the  people  must  accept  or  reject  the 
draft  c?i  Hue  (unless  in  the  rare  case  where  provision  is  made  for  voting  on 
particular  points  separately),  more  care  is  taken  in  preparing  the  draft,  in 
seeing  that  it  is  free  from  errors  or  repugnances,  than  a  legislature  capable  of 
repealing  or  altering  in  its  next  session  what  it  now  provides,  is  likely  to 
bestow  on  the  details  of  its  measures. 

Those  who  are  familar  with  European  parliaments  may  conceive  that  as  a 
set-off  to  these  advantages  there  will  be  a  di(rn>':''ty  in  getting  a  number  of 
men  not  organized  by  parties  to  work  promptly  and  efliciently,  that  a  con- 
vention will  be,  so  to  speak,  an  amorphous  body,  that  if  it  has  no  leaders  nor 
party  allegiance  it  will  divide  one  way  to-day  and  another  way  to-morrow, 
that  the  abundance  of  able  men  will  mean  an  abundance  of  doctrinaire  pro- 
posals and  a  reluctance  to  subordinate  individual  prepo&j- ssions  to  ^^.actical 
success.  Admitting  that  such  difficulties  do  sometimes  arise,  it  may  be  ob- 
served that  in  America  men  quickly  organize  themselves  for  any  and  every 
jmrpose,  and  that  doctrinairism  is  there  so  uncommon  a  fault  as  to  be  almost 
a  merit.  When  a  complete  new  constitution  is  to  be  jirepared,  the  balance  of 
convenience  is  decidedly  in  favour  of  giving  the  work  to  a  convention,  for 
although  conventions  are  sometimes  unwise,  they  are  usually  composed  of  far 
abler  men  than  those  who  fill  the  legislatures,  and  discharge  their  function 
with  more  wisdom  as  well  as  with  more  virtue.  But  where  it  is  not  desired 
CO  revise  the  whole  frame  of  government,  the  simpler  and  better  plan  is  to 
proceed  by  submitting  to  the  people  specific  amendments,  limited  to  particular 
provisions  of  the  existing  constitution  ;  and  this  is  the  method  now  most 
generally  employed  in  improving  State  constitutions. 

The  above  remarks  are  of  course  chiefly  based  on  the  history  of  State  con- 
ventions, because  no  national  constitutional  convention  has  sat  since  1787.- 


^  Many  of  the  men  conspicuous  in  the  public  life  of  Massachusetts  during  tlie 
last  thirty  years  first  made  their  murk  in  llie  Constitutional  Convention  of  1853. 
Tlie  draft  framed  by  that  Convention  was,  however,  rejected  by  the  people.  The 
new  Constitution  for  New  York,  framed  by  the  Convention  of  1867,  was  also  lost 
at  the  polls.  That  Convention  was  remarkable  as  being  (according  to  Judge 
Jameson)  the  only  one  in  which  the  requirement  that  a  delegate  must  be  resident 
in  the  district  electing  him  was  dispensed  with  (Constit.  Conventions,  §  267). 

^  All  the  amendments  made  in  the  Federal  Constitution  have  been  drafted  by 
Congress.     See  as  to  these  amendments,  Chapter  XXXII. 
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But  they  ajiply  in  principle  to  any  consti.ution-making  body.  As  regards 
the  Convention  of  1787,  two  observations  may  be  made  before  I  quit  the 
subject. 

It  included  nearly  all  the  best  intellect  and  the  ripest  political  experience 
that  the  United  States  then  contained.  John  Adams  was  absent  as  Minister 
to  England,  Thomas  Jeilerson  as  Jlinistcr  to  France.  But  of  the  other  shin- 
ing lights  of  the  time,  Jay  (afterwards  first  Cliief- Justice  of  the  Supreme 
Court)  and  John  Marshall  (afterwards  third  Chief-Justice,  but  not  yet  famous), 
were  almost  the  only  two  wlio  did  not  join  in  this  national  work.  These  men, 
great  by  their  talents  and  the  memory  of  their  services,  could  not  have  been 
brought  together  for  any  smaller  occasion,  nor  would  any  lower  authority 
than  theirs  have  sufficed  to  procure  the  acceptance  of  a  plan  which  had  so 
much  prejudice  arrayed  against  it.^ 

The  Convention  met  at  the  most  fortunate  moment  in  American  history. 
Between  two  storms  there  is  often  a  perfectly  still  and  bright  day.  It  was  in 
such  an  interval  of  calm  that  this  work  was  carried  through.  Had  it  been 
attempted  four  years  earlier  or  four  years  later,  at  both  which  times  the  waves 
of  democracy  were  running  high,  it  must  have  failed.  In  1783  the  people, 
flushed  with  their  victory  over  England,  were  lull  of  confidence  in  themselves 
and  in  liberty,  persuaded  that  the  world  was  at  their  feet,  disposed  to  think 
all  authority  tyranny.  In  1791  tliuir  fervid  sympathy  with  the  Ilevolutiou  in 
France  had  not  yet  been  damped  by  the  excesses  of  the  Terror  nor  alienated 
by  the  insolence  of  the  French  government  and  its  diplomatic  agents  in 
America.  But  in  1787  the  first  reaction  from  the  "War  of  Independence  had 
set  in.  Wise  men  had  come  to  discern  the  weak  side  of  popular  government ; 
and  the  people  themselves  were  in  a  comparatively  humble  and  teachable 
mind.  Before  the  next  wave  of  democratic  enthusiasm  swept  over  the 
country  the  organization  of  a  national  government  under  the  Constitution  was 
in  all  its  main  features  complete.  It  was  seen  that  liberty  was  still  safe,  and 
men  began  ere  long  to  appreciate  the  larger  and  fuller  national  life  which  the 
Federal  Government  opened  before  them.  History  sees  so  many  golden  oppor- 
tunities lost  that  she  gladly  notes  those  which  the  patriotic  foresight  of  such 
men  as  Washington  and  Franklin,  Hamilton  and  Madison  and  Roger  Sherman 
seized  and  used. 

^  It  is  remarkable  that  two  of  the  strongest  men  in  the  Convention  were,  as 
not  being  native  Americans,  far  less  iutluenced  than  most  of  tlieir  colleagues  by 
local  and  State  feeling,  and  therefore  threw  the  whole  weight  of  their  intellect  and 
influence  into  the  national  scale.  These  were  Alexander  Hamilton,  born  a  West 
Indian,  the  son  of  a  Scotch  father  and  French  mother,  and  James  Wilson,  an 
iini  ligrant  from  Scotland.  The  speeches  of  the  latter  (a  lawyer  in  I'hiladelphia, 
and  afterwards  a  justice  of  the  Supreme  Fetleral  Court)  in  the  Pennsylvania 
ratifying  Convention,  as  well  as  in  the  great  Convention  of  1787,  display  an 
amplitude  and  profundity  of  view  in  matters  of  constitutional  theory  which  place 
him  in  the  front  rank  of  the  political  thinkers  of  his  age.  Wilson,  who  was  born 
about  1742  and  died  in  1792,  is  one  of  the  luminaries  of  tlie  time  to  whom,  as  to 
the  still  greater  and  far  more  brilliant  Hamilton,  subsecjueut  generations  of 
Americans  have  failed  to  do  full  justice. 
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WHAT  THK   FEnr.IlAIi   CONST'TUTIOy  OWES  TO  THE   CONSTITUTIONS   OF  THE 

SEVERAL  STATES 

The  following:;  statement  of  tho  provisions  of  the  Federal  Constitution  which 
have  been  taken  from  or  modelled  upon  State  constitutions,  is  extracted  from 
a  valuable  article  by  Mr.  Alexander  Johnston  in  tho  New  Princeton  Ileview 
for  September  1887  : — 

"That  part  of  the  Constitution,  which  has  attracted  most  notice  abroad,  is 
probably  its  division  of  Congress  into  a  Senate  and  a  House  of  Representatives, 
with  the  resultiuf;  scheme  of  the  Senate  as  based  on  the  equal  representation 
of  the  States.  It  is  probably  inevitable  that  the  upper  or  hereditary  House  in 
foreign  le<?islative  bodies  shall  disappear  in  time.  And  it  is  not  easy  to  hit 
on  any  available  substitute  ;  and  Enf,'lish  writers  for  example,  judginrif  from 
the  difficulty  of  finding  a  substitute  for  the  House  of  Lords,  have  rated  too 
high  the  political  skill  of  the  Convention  in  hitting  upon  so  brilliant  a  success 
as  the  Senate.  But  tho  success  of  the  Convention  was  due  to  tho  antecedent 
experience  of  the  States.  Excepting  Pennsylvania  and  Vermont,  which  then 
gave  all  legislative  powers  to  one  House,  and  executive  powers  to  a  governor 
and  council,  all  the  States  had  bicameral  systems  in  1787.^ 

"The  name  'Senate'  was  used  for  the  Upper  House  in  Maryland,  Massa- 

^setts.  New  York,  North  Carolina,  New  Hampshire,  and  South  Carolina 
and  Virginia  ;  and  the  name  '  House  of  Representatives,'  for  the  Lower  House, 
was  in  use  in  Massachusetts,  New  Hampshire,  and  South  Carolina,  as  well  as 
in  Pennsylvania  and  Vermont. 

"  Tho  rotation,  by  which  one-third  of  the  Senate  goes  out  every  two  years, 
was  taken  from  Delaware,  where  one-third  went  out  each  year.  New  York  (one- 
fourth  each  year),  Pennsylvania  (one-third  of  the  council  each  year),  and 
Virginia  (one-fourth  each  year).  The  provisions  of  the  whole  fifth  section  of 
Art.  i.,  the  administration  of  the  two  Houses,  their  power  to  decide  the  elec- 
tion of  their  members,  make  rules  and  punish  their  violation,  keep  a  journal, 
and  adjourn  from  day  to  day,  are  in  so  many  State  constitutions  that  no 
specification  is  needed  for  them. 

"The  provision  that  money-bills  shall  originate  in  the  House  of  Repre- 
sentfitives  is  taken  almost  word  for  word  from  the  Constitutions  of  Massa- 
chusetts and  New  Hampshire,  as  is  the  provision,  which  has  never  been 
needed,  that  the  President  may  adjourn  the  two  Houses  when  they  cannot 
agree  on  a  time  of  adjournment.     The  provision  for  a  message  is  from  the 


^  Georgia,  however,  had  not  till  1789  a  true  second  chamber,  her  constitution 
of  1777  having  merely  created  an  executive  council  elected  by  the  Assembly  from 
among  its  own  members. 

Vermont  was  not  one  of  the  thirteen  original  States,  but  was  a  semi-independent 
commonwealth,  not  a  member  of  the  Confederation  of  1781,  not  represented  in  the 
Convention  of  1787,  and  not  admitted  to  the  Union  till  1791. 
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Constitution  of  New  York.  All  the  details  of  the  jjrocess  of  impeachment  as 
adopted  by  the  Convention  may  be  found  in  the  Constitutions  of  Delaware, 
Massachusetts,  New  Hampshire,  New  York,  reniisylvania.  South  Carolina, 
Vermont,  Virginia,  even  to  tlio  provision  in  tlio  South  Carolina  system  that 
conviction  should  follow  the  vote  of  two-thirds  of  the  members  present.  (It 
should  bo  said,  however,  that  the  limitation  of  sentence  in  case  of  conviction 
to  removal  from  oHico  and  disqualification  for  further  oHice-holding  is  a  new 
feature.)  Even  the  mucli-praised  process  of  the  veto  is  taken  en  bloc  from  the 
Massachusetts  Coustitution  of  1780,  and  the  slight  changes  are  so  evidently 
introduced  as  improvements  on  the  lai  guage  alone  as  to  show  that  the  sub- 
stance was  copied. 

"The  adoption  of  different  bases  for  the  two  Houses — the  House  of  Repre- 
sentatives representing  the  States  according  to  i)opulatioii,  while  the  Senate 
represented  them  equally — was  one  of  the  most  important  pieces  of  work 
which  the  Convention  accomplished  as  well  as  the  one  which  it  reached  most 
unwillingly.  All  the  States  had  been  experimenting  to  find  different  bases 
for  their  two  Houses.  Virginia  had  come  nearest  to  tlie  appearance  of  the 
final  result  in  having  her  Senate  chosen  by  districts  and  her  representatives 
by  counties ;  and,  as  the  Union  already  had  its  'districts'  .ormed  (in  the 
States),  one  might  think  that  the  Convention  merely  followed  Virginia's 
experience,  liut  the  real  process  was  far  different  and  more  circuitous.  There 
were  eleven  States  re])resented  in  the  Convention,  New  Hampshire  taking 
New  York's  place  when  the  latter  withdrew,  and  Rhode  Island  sending  no 
delegates.  Roughly  speaking,  five  States  wanted  the  '  Virginia  plan '  above 
stated  ;  five  wanted  one  House  as  in  the  Confederation  with  State  equality  in 
it ;  and  one  (Connecticut)  had  a  plan  of  its  own  to  which  the  other  ten  States 
finally  acceded.  The  Connecticut  system  since  1699,  when  its  legislature  was 
divided  into  two  Houses,  had  maintained  the  equality  of  the  towns  in  the 
Lower  House,  while  choosing  the  members  of  the  Upper  House  from  the  whole 
people.  In  like  manner  its  delegates  now  proposed  that  the  States  should  be 
equally  represented  in  the  Senate,  while  the  House  of  Representatives,  chosen 
from  the  States  in  proportion  to  population,  should  represent  the  people 
numerically.  The  proposition  was  renewed  again  and  again  for  nearly  a 
month  until  the  two  main  divisions  of  the  Convention,  unable  to  agree, 
accepted  the  'Connecticut  compromise,'  as  Bancroft  calls  it,  and  the  peculiar 
constitution  of  the  Senate  was  adopted. 

"The  President's  office  was  simply  a  development  of  that  of  the  governors 
of  the  States.  The  name  itself  had  been  familiar  ;  Delaware,  New  Hampshire, 
Pennsylvania,  and  South  Carolina,  had  used  the  title  of  President  instead  of 
that  of  Governor.  In  all  the  States  the  governor  was  commander-in-chief, 
except  that  in  Rhode  Island  he  was  to  have  the  advice  of  six  assistants,  and 
the  major  part  of  the  freemen,  before  entering  upon  his  duties.  The  Presi- 
dent's pardoning  power  was  drawn  from  the  example  of  the  States  ;  they  had 
granted  it  to  the  governors  (in  some  cases  with  the  advice  of  a  council)  in  all 
the  States  except  Connecticut,  Rhode  Island,  and  Georgia,  where  it  was 
retained  to  the  legislature,  and  in  South  Carolina,  where  it  seems  to  have  been 
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forgotten  in  tho  Constitution  of  1778,  but  was  given  to  the  governor  in  1790. 
The  governor  was  elected  directly  by  tho  people  in  Connecticut,  Massachusetts, 
New  York,  and  Rhode  Island,  and  indirectly  by  the  two  Houses  in  the  other 
eight  States  ;  and  in  this  nearly  equal  division  wo  may,  perhaps,  find  a  reason 
for  the  Convention's  hesitation  to  adopt  either  system,  and  for  its  futile 
attempt  to  introduce  fin  electoral  system,  as  a  comjjromise.  The  power  given 
to  the  Senate  of  ratifying  or  rejecting  tho  President's  appointments  seems  to 
have  been  an  echo  of  New  York's  council  of  appointment ;  tho  most  strenuous 
and  persistent  efforts  were  made  to  provide  a  council  to  share  in  apiiointments 
with  the  President ;  tho  admission  of  the  Senate  as  a  substitute  was  the 
furthest  concession  which  tho  mnjority  would  make  ;  and  hardly  any  failure 
of  details  caused  more  heart-burnings  than  tho  rejection  of  this  proposed 
council  for  appointments. 

"The  President's  power  of  filling  vacancies,  by  commissions  to  expire  at 
tho  end  of  tho  next  session  of  tho  Senate,  is  taken  in  terms  from  the  Consti- 
tution of  North  Carolina. 

"  Almost  every  State  prescribed  a  form  of  oath  for  its  officers  ;  the  simple 
and  impressive  oath  of  tho  President  seems  to  have  been  taken  from  that  of 
Pennsylvania,  with  a  suggestion,  much  improved  in  language,  from  tho  oath 
of  allegiance  of  the  same  State.  The  office  of  vice-president  was  evidently 
suggested  by  that  of  the  deputy,  or  lieutenant-governor  (in  four  States  the 
vice-president;  of  the  States.  The  exact  prototype  of  tho  office  of  vice-pre- 
sident is  to  be  found  in  that  of  the  liertenant-governor  of  New  York.  He 
was  to  preside  in  the  Senate,  without  a  vote,  except  in  case  of  a  tie,  was  to 
succeed  the  governor,  when  succession  was  necessary,  and  was  to  be  sucf  eeded 
by  the  President  joro  tempore  of  tho  Senate. 

"The  provisions  for  tho  recognition  of  inter-State  citizenship,  and  for  the 
rendition  of  fugitive  slaves  and  criminals,  were  a  necessity  in  any  such  form 
of  government  as  was  contemplated,  but  wore  not  at  all  now.  They  had 
formed  a  part  of  the  eighth  article  of  the  New  England  Confederation  of  1643. 
Finally  the  first  ten  amendments,  which  were  tacitly  taken  as  a  part  of  tho 
original  instrument,  are  merely  a  selection  from  tlie  sub  tance  or  the  spirit  of 
the  Bills  of  Rights  which  preceded  so  many  of  the  State  constitutions. 

"The  most  solid  and  excellent  work  done  by  the  Convention  was  its  state- 
ment of  the  powers  of  Congress  (in  §  S  of  Art.  i.)  and  its  definition  of  the 
sphere  of  the  Federal  judiciary  (in  Art.  iii. )  The  results  in  both  of  these 
cases  were  due,  like  the  powers  denied  to  the  States  and  to  the  United  States 
(in  §§  9  and  10  of  Art.  i.),  to  the  previous  experience  of  government  by  tho 
States  alone.  For  eleven  years  or  more  (to  say  nothing  of  the  antecedent 
colonial  experience)  tho  people  had  been  engaged  in  their  State  governments  in 
an  exhaustive  analysis  of  the  powers  of  government.  The  failures  in  regard 
to  some,  the  successes  in  regard  to  others,  were  all  before  the  Convention  for 
its  consideration  and  guidance. 

"Not  creative  genius,  but  wise  and  discreet  selection  was  tho  proper  work 
of  the  Convention ;  and  its  success  was  due  to  tho  clear  perception  of  the 
antecedent  failures  and  successes,  and  to  the  self-restraint  of  its  members. 
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"The  (presidential)  electoral  system  was  almost  tlio  only  feature  of  the 
Constitution  not  suggested  by  State  expiriencc,  almost  the  only  feature  which 
was  purely  artilicial,  not  a  natural  growth  ;  it  was  Uie  one  which  met  with 
least  criticism  from  contemporary  opponents  of  tho  Constitution  and  most 
unreserved  pr.dso  from  the  Federalist ;  and  democracy  has  ridden  right  over 
it." 


NOTE  TO  CHAPTER  X 

EXTRACTS   FIIOM   TIIK   UULKS  OF   TJIK  .SKNATE 

A  QUOiiuM  shall  consist  of  a  majority  of  tho  senators,  duly  chosen  and  sworn. 

The  legislative,  tho  executive,  the  confidential  legislative  proceedings,  and 
tho  proceedings  when  sitting  as  a  Court  of  Impeachment,  shall  each  oQ 
recorded  in  a  separate  book. 

When  the  yeas  and  nays  are  ordered,  the  names  of  senators  shall  be  called 
alphabetically  ;  and  each  .senator  shall,  without  debate,  declare  his  assent  or 
dissent  to  the  question,  unless  excused  by  tho  Senate  ;  and  no  senator  shall 
be  permitted  to  vote  after  the  decision  shall  have  been  announced  by  the  pre- 
siding ollicer,  but  may  for  sufficient  reasons,  with  unanimous  consent,  change 
or  withdraw  his  vote. 

When  a  senator  declines  to  vote  on  call  of  his  name,  ho  shall  be  required 
to  assign  his  reasons  therefor,  and  on  Ids  having  assigned  them,  the  presiding 
officer  shall  submit  the  question  to  tho  Senate,  "  Shall  the  senator  for  tho 
reasons  assigned  by  him,  be  excused  from  voting  ? "  which  shall  bo  decided 
without  debate. 

Every  bill  and  joint  resolution  shall  receive  three  readings  previous  to  its 
passage ;  which  readings  shall  be  on  three  dilTerent  days,  unless  tho  Senate 
unanimously  direct  otherwise  ;  and  the  presiding  officer  shall  give  notice  at 
each  reading  whether  it  be  the  first,  second,  or  third. 

When  a  senator  desires  to  speak  he  shall  rise  and  address  tho  presiding 
officer,  and  shall  not  proceed  until  ho  is  recognized,  and  the  presiding  officer 
shall  recognize  the  senator  who  shall  first  address  him.  No  senator  shall 
interrupt  another  senator  in  debate  without  his  consent,  and  to  obtain  such 
consent  he  shall  first  address  the  presiding  officer  ;  and  no  senator  shall  speak 
more  than  twice  upon  any  one  question  in  debate  on  tho  sanio  day,  without 
leave  of  the  Senate,  which  shall  be  determined  without  debate. 

Any  motion  or  resolution  may  be  withdrawn  or  modified  by  the  mover  at 
any  time  before  a  decision,  amendment,  or  ordering  of  the  yeas  and  nays, 
except  a  motion  to  re-consider,  which  shall  not  be  withdrav.'n  without  leave. 

In  the  appointment  of  the  standing  committees,  the  Senate,  unless  other- 
wise ordered,  shall  proceed  by  ballot  to  appoint  severally  the  chairman  of  each 
committee,  and  then,  by  one  ballot,  the  other  members  necessary  to  complete 
tho  same.  A  majority  of  the  whole  number  of  votes  given  shall  be  necessary 
to  the  choice  of  a  chairman  of  a  standing  committee,  but  a  plurality  of  votea 


670 


APPENDIX 


>l 


■i  'ii 

w 

ill 


II 


fi 


' 


shall  fleet  the  other  menibi-rs  thereof.  All  other  comniitt''e8  shall  be  npiwirited 
Ity  ballot,  unless  otherwise  ordered,  and  a  iilurality  of  votes  shall  apiioint. 

At  the  Hecoiiil  or  iiiiy  sul)sc(|ueiit  session  of  a  Congress,  the  legislative  busi- 
ness which  remained  undetermined  at  the  close  of  the  next  preceding  session 
of  that  Congress  shall  bo  resumed  and  proceeded  with  in  the  same  manner  as 
if  no  adjournment  of  the  Senate  hud  taken  place. 

On  a  motion  made  and  seconded  to  close  the  doors  of  the  Senate,  on  the 
discussion  of  any  business  which  may,  in  the  opinion  of  a  senator,  rc(,.iiro 
secrecy,  the  presiding  otiicer  shall  direct  the  galleries  to  be  cleared  ;  and  during 
the  discuJ^ion  of  such  motion  the  doors  shall  remain  closed. 

"NVhen  the  President  of  the  United  States  shall  meet  the  Senate  in  the 
Senate  chamber  for  the  consideration  of  executive  business,  he  shall  have  a 
seat  on  the  right  of  the  jjresiding  oflicer.  When  the  Senate  shall  bo  convened 
by  the  President  of  the  United  States  to  any  other  place,  the  presiding  odicer 
of  the  Senate  and  the  senators  shall  attend  at  the  place  appointed,  with  the 
necessary  ollicera  of  the  Senate. 

When  acting  upon  conlidential  or  executive  business  the  Senate  chamber 
shall  bo  cleareil  of  all  persons  except  the  secretary,  the  chief  clerk,  the  prin- 
cipal legislative  clerk,  the  executive  clerk,  the  minute  and  journal  clerk,  the 
sergeant-at-arms,  the  assistant  doorkeeper,  and  such  other  officers  as  the  pre- 
siding olticer  shall  think  necessary,  and  all  such  officers  shall  be  sworn  to 
secrecy. 

All  confidential  communications  made  by  the  President  of  the  United  States 
to  the  Senate  shall  be  by  the  senators  and  the  officers  of  tlie  Senate  kept  secret ; 
and  all  treaties  which  may  be  laid  before  the  Senate,  and  all  remarks,  votes, 
and  proceedings  thereon,  shall  also  be  kept  secret  until  the  Senate  shall,  by 
their  resolution,  take  off  the  injunction  of  secrecy. 

Any  senator  or  officer  of  the  Senate  who  shall  disclose  the  secret  or  confi- 
dential business  or  proceedings  of  the  Senate  shall  bo  liable,  if  a  senator,  to 
suffer  expulsion  from  the  body  ;  and  if  an  ofificer,  to  dismissal  from  the  service 
of  the  Senate,  and  to  punishment  for  contempt. 

On  the  final  question  to  advise  and  consent  to  the  ratification  of  a  treaty  in 
the  form  agreed  to,  the  concurrence  of  two-thirds  of  the  senators  present  shall 
be  necessary  to  determine  it  in  the  affirmative ;  but  all  other  motions  and 
questions  upon  a  treaty  shall  be  decided  by  a  majority  vote,  except  a  motion 
to  postpone  indefinitely,  which  shall  be  decided  by  a  vote  of  two-thirds. 

When  nominations  shall  be  made  by  the  President  of  the  United  States  to 
the  Senate,  they  shall,  unless  otherwise  ordered,  be  referred  to  approjiriate 
Ci-  amittees  ;  and  the  final  question  on  every  nomination  shall  be,  "  Will  the 
Senate  advise  and  consent  to  this  nomination  ?  "  Which  question  shall  not 
be  put  on  the  same  day  on  which  the  nomination  ?s  received,  nor  on  the  day 
on  which  it  may  be  reported  by  a  committee,  unless  by  unanimous  consent. 

All  information  communicated  or  remarks  made  by  a  senator,  when  acting 
upon  nominations,  concerning  the  character  or  qualifications  of  the  person 
nominated,  also  all  votes  upon  any  nomination,  shall  be  kept  secret.  If, 
however,  charges  shall  be  made  against  a  person  nominated,  the  committee 
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may,  in  its  discretion,  notify  such  nominee  thereof,  but  the  name  of  the  person 
making  such  chargos  shall  not  bo  disrlosed.  The  fui.'t  that  a  nomination  has 
been  made,  or  that  it  has  been  confirmed  or  rejected,  shall  not  be  ngarded  us 
a  secret. 


^'OTfc:  (A)  TO  CHAPTER  XVi 

I'KIV.VTK    UII  I.H 

Is  England  a  broad  distinction  is  drawn  between  public  bills  and  local  or 
private  bills.  The  former  class  inchnles  measures  of  general  application, 
altering  or  adding  to  the  general  law  of  the  'and.  Tlie  latter  includes 
measures  intended  to  apply  only  to  some  partif^ular  place  or  i)erson,  as  for 
instance,  bills  incoiporatiiig  railway  or  gas  or  water  comjiaiiius  or  extending 
the  powers  of  such  bodies,  bills  authorizing  municipalities  to  execute  puMiu 
improvements,  as  well  as  estate  bills,  bills  relating  to  eluuitable  foundations, 
and  (for  Ireland)  divorce  bills. ^  Rills  of  the  local  and  ]>ersonal  class  have  ^"^ 
many  years  past  been  treated  diilVrently  from  public  bills.  They  are  brougi.t 
in,  as  it  is  exjiressed,  on  petition,  and  not  on  motion.  Notice  is  re(juired  to 
be  given  of  such  a  bill  by  advertisement  nearly  three  months  before  the  usual 
date  of  the  meeting  of  Parliament,  and  copies  must  be  deposited  some  weeks 
before  the  opening  of  the  session.  The  second  reading  is  usually  granted  as  a 
matter  of  course  ;  and  after  second  reading,  instead  of  being,  like  a  public 
bill,  considered  in  committee  of  the  whole  House,  it  goes  (if  opposed)  to  a 
private  bill  committee  consisting  (usually)  of  four  members,  who  take  evidence 
regarding  it  from  the  promoters  and  opponents,  and  hear  counsel  argue  for 
and  against  its  preamble  and  its  clauses.  In  fact,  the  proceedings  on  private 
bills  are  to  some  extent  of  a  judicial  nature,  although  of  course  the  committee 
must  have  regard  to  considerations  of  policy. 

Pecuniary  claims  against  the  Government  are  in  England  not  raised  by  way 
of  private  bill.  They  are  presented  in  the  courts  by  a  proceeding  called  a 
petition  of  right,  the  Crown  allowing  itself  to  be  sued  by  one  of  its  subjects. 

In  America  no  such  dilference  of  treatment  as  the  above  exists  between 
public  and  private  bills  ;  all  are  dealt  with  in  substantially  the  same  way  by 
the  usual  legislative  methods.  A  bill  of  a  purely  local  or  personal  nature  gets 
its  second  reading  as  a  matter  of  course,  like  a  bill  of  ,Teneral  application,  is 
similarly  referred  to  the  apfiropviate  committee  (which  may  hear  evidence  re- 
garding it,  but  does  not  hear  counsel),  is  considered  and  if  necessary  amended 
by  the  committee,  is,  if  time  permits,  reported  back  to  the  House,  and  there 
takes  its  chance  among  the  jostling  crowd  of  other  bills,  Fridays,  however, 
being  specially  set  apart  for  the  consideration  of  private  business.     There  is  a 

1  The  oflicial  distinction  in  the  yearly  editions  of  the  Statutes  is  into  Public 
General  Acts,  Public  Acts  of  a  local  character  (which  include  Provisional  Order 
Acts),  and  Local  Acts,  and  Private  Acts.  But  in  ordinary  speech,  those  mea.sures 
which  are  brought  in  at  the  instance  of  particular  persons  for  a  local  purpose  are 
called  private. 
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cilondiir  of  ]>vivati'  Inllss,  and  flidsc  wliich  t,'i'<"  -i  pl:ifo  oiirly  upon  it  liavo  a 
chance  of  passing.  A  great  many  arc  unopposi'd,  ami  can  lie  Imniod  through 
by  "unaninuius  consent." 

Private  bills  are  in  America  oven  nuu-e  miiltifarious  in  their  contents,  as 
well  as  incom])arably  Tuore  nunu^rous,  thnn  It;  KnglMud,  altliough  they  do  not 
include  tlie  vast  mass  of  bills  for  the  creation  or  regulation  of  various  public 
undertakings  within  a  particular  State,  since  these  would  fall  witliin  the  pro- 
vince of  the  State  legislature.  They  include  three  classes  practically  unknown 
in  Knglaud,  pension  bills,  wln'ch  propose  to  grant  a  pension  to  soine  person 
(usually  a  soldier  or  ins  widow),  bills  for  satisfying  some  claim  of  an  imlividual 
against  the  Federal  liOvernnuMit,  and  bills  for  dispensing  in  ]>articular  cases 
with  a  variety  ol  administrative  statutes,  blatters  whicli  would  in  Knglaud 
bo  naturally  left  to  be  dealt  with  at  the  discretion  of  the  executive  are  thus 
assumed  by  the  legislature,  which  is  (for  reasons  that  will  apjiear  in  later 
chapters)  more  anxious  to  narrow  the  sphere  of  the  executive  than  arc  the 
ruling  legislatures  of  European  countries.  I  subjoin  from  the  private  bills  of 
the  session  of  18S0-S1  .some  instances  showing  how  wide  is  the  range  of  con- 
gressional intorfercucc. 

In  TiiK  IIousR  OF  Rktrksentativks. 
Road  twice,  referred  to  the  Committee  on  Invaliil  Pensions,  and  ordered  to 
bo  ]n'inted. 

Mr.  iMurch  introduced  the  following  bill  : — 

A  Pill 
For  the  relief  ol'  Jauu\s  E.  Hott. 

1  Be  it  macfcd  hi/  the  Senate  ami  Jlonse  of  Jlcpreseiitativcs  of  the 

2  United  States  of  America,  in  Congress  Assembled. 

'^  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby, 

4  Authori/ed  and  directed  to  increase  the  pension  of  James  K. 

5  Gott,  late  a  nuMuber  of  Comjiany  A,  yourteenth  Kegimeut, 

6  Maine  Volunteers,  to  twenty-four  dollars  per  month. 


', 


Read  twice,  referred  to  the  Committee  on  War  Claims,  and  ordered  to  ho 

lu'iuted. 

A  Pill 

For  the  relief  of  the  heirs  of  (b'orge  W.  Ilavivs. 

Tie  it  enacted,  etc. 

That  the  proper  accounting  ollicer  of  the  Treasury  be,  and  he  is  hereby, 
directed  to  pay  to  the  heirs  of  Clcorge  "NV.  Hayes,  of  ^Jorth  Carolina,  the  sum 
oi"  four  hundred  and  fifty  dollars,  for  three  mules  furnished  the  United  States 
Army  in  eighteen  hundreil  and  sixty-four,  for  which  they  hold  proper  vouchers. 


Read  twice,  referred  to  the  Committee  on  Commerce,  ami  ordered  to  bo 
printed. 
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A  Biix 
To  establish  a  fog-bell  or  fog-boll  buoy  on  (Iraham  Shoals,  in  tho  Straits  of 
MackiTiaw,  and  State  of  Mioliigan. 
Be  it  oiacfid,  etc 

That  tho  Secretary  of  War  bo  authorized  and  directed  to  establish  and 
niaiiitain  a  fog-boll  or  fog-boll  buoy  on  Orahani  Shoals,  so  called,  in  the 
Straits  of  Mackinaw,  in  tho  State  of  Michigan. 


Read  twice,  and  referred  to  the  Conunittee  on  Naval  Atlairs. 

A  Bill 
For  tho  relief  of  Thomas  G.  Corbin. 

Be  it  cvacfrd,  etc. 

That  tho  Tresidi  nt  of  tho  United  States  be,  and  is  hereby,  authorized  to 
rest  jre  Thoiuas  G.  Corbin,  now  a  captain  on  the  retired  list  of  the  Navy,  to 
tho  active  list,  and  to  take  rank  next  after  Coniniodore  J.  W.  A.  Nicholson, 
with  restitution,  from  December  twoll'th,  eighteen  hundreil  and  seventy-three^ 
of  the  diil'orenco  of  pay  between  that  of  a  commodore  on  tho  active  list,  on 
"  waiting  orders  "  pay,  and  that  of  a  captain  retired  on  half- pay,  to  bo  paid  out 
of  any  money  in  tho  Treasury  not  otherwise  appropriated. 


Road  twice,  referred  to  the  Committee  on  Ways  and  Mean';,  ami  ordered  to 
bo  printed. 

Mr.  Robinson  introduced  tho  following  joint  resolution  : — 

Joint  Resolution 
Authorizing  tho  remission  or  refunding  of  duty  on  a  painted-glass  window 
from  London,  England,  for  All  Souls'  Church,  in  Washingtcn,  District  of 
Cohimbia. 
Rc^iolved  by  the  Sauit^  and  IToiise  of  }irpri\tcnta(iir.<<  of  tfic  United  States  of 

America  in  Comjres^  Assembled. 
That  tho  Secretary  of  tho  Treasury  bo,  and  ho  is  hereby,  authorized  ami 
directed  to  remit  or  refund,  as  tho  case  may  bo,  tho  duties  i>aid  or  accruing 
upon  a  painted-glass  window  from  London,  England,  for  All  Souls'  Church,  in 
Washington,  District  of  Columbia,  imported,  or  to  bo  imported  into  lUltimore, 
Alarylaml,  or  other  port. 


NOTE  (\\)  TO  CHAPTER  XVI 
THE  Lonnv 


•*Tlio  Lobby"  is  tho  name  given  in  America  to  person.),  not  being  members 

of  a  legislature,   who  undertake  to  inlluenco  its   mombor.s,   and  thereby  to 

Bccuro  tho  passing  of  bills.     The  term  incl'idos  both  those  who,  since  they 

hang  about  thi>  chamber,  and  make  a  regular  profession  of  working  upon 
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members,  are  called  "lobbyists,"  and  those  persons  who  on  any  particular 
occasion  may  come  up  to  advocate,  by  argument  or  solicitation,  any  particular 
measure  in  which  they  happen  to  be  interested.  The  name,  therefore,  does 
not  necessarily  impute  any  improper  motive  or  conduct,  thougli  it  is  commonly 
used  in  what  Bentham  calls  a  dyslogistic  sense. 

The  causes  which  have  produced  lobbying  are  easily  explained.  Every 
legislative  body  has  wide  powers  of  affecting  the  interests  and  fortunes  of  pri- 
vate individuals,  both  for  good  and  for  evil.  It  entertains  in  every  session 
some  public  bills,  and  of  course  many  more  private  {i.e.  local  or  personal) 
bills,  which  individuals  are  interested  in  supporting  or  resisting.  Such,  for 
instance,  are  public  bills  imposing  customs  duties  or  regulating  the  manufac- 
ture or  sale  of  particular  articles  {e.g.  intoxicants,  explosives),  and  private 
bills  establishing  railroad  or  other  companies,  or  granting  public  franchises, 
or  (in  State  legislatures)  altering  the  areas  of  local  government,  or  varying  the 
taxing  or  borrowing  powers  of  municipalities.  When  such  bills  are  before  a 
legislature,  the  promoters  and  tne  opponents  naturally  seek  to  represent  their 
respective  views,  and  to  enforce  them  upon  the  members  with  whom  the  deci- 
sion  rests.  So  far  there  is  nothing  wrong,  for  advocacy  of  this  kind  is  needed 
in  order  to  bring  the  facts  fairly  before  the  legislature. 

Now  both  in  America  and  in  England  it  has  been  found  necessary,  owing 
to  the  multitude  of  bills  and  the  difficulty  of  discussing  them  in  a  large  body, 
to  refer  private  bills  to  committees  Tor  in  er'^igation  ;  and  the  legislature  has 
in  both  countries  formed  the  habit  of  accepting  generally,  though  not  invari- 
ably, the  decisions  of  a  committee  upon  the  bills  it  has  dealt  with.  America 
has,  however,  gone  farther  than  England,  for  Congress  refers  all  public  bills  as 
well  as  private  bills  to  committees.  And  whereas  in  England  private  bills  are 
dealt  with  by  a  semi-judicial  procedure,  the  promoters  and  opponents  appear- 
ing by  professional  agents  and  barristers,  in  America  no  such  procedure  has 
been  created,  either  in  Congress  or  in  the  State  legislatures,  and  private  bills 
are  handled  much  like  public  ones.  Moreover,  the  range  of  private  bills  is 
wider  in  America  than  in  England,  in  respect  that  they  are  used  to  obtain  the 
satisfaction  of  claims  by  private  persons  against  the  Government,  whereas  in 
England  sucli  claims  would  either  be  brought  before  a  law-court  in  the  form 
of  a  Petition  of  Right,  or,  though  this  rarely  happens,  be  urged  upon  the 
executive  by  a  motion  made  in  Parliament. 

We  see,  therefore,  that  in  the  United  States — 


All  business  goes  before  committees,  not  only  j/ir.t.^e  bills  but  public  bills, 
often  involving  great  pecuniary  interests. 

To  give  a  bill  a  fair  chance  of  passing,  the  commit'-'f.  diust  be  induced  to 
report  in  favour  of  it. 

The  committees  have  no  quasi-judicial  rules  of  procedure,  but  inquire  into 
and  amend  bills  in  their  uncontrolled  discretion,  upon  such  evidence  or  other 
statements  as  they  choose  to  admit  or  use. 

Bills  are  advocated  before  committees  by  persons  not  belonging  to  any  re- 
cognized and  legally  regulated  body. 

The  committees,  both  in  the  State  legislatures  and  in  the  Federal  House  of 
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Representatives,  are  largely  composed  of  new  men,  unused  to  the  exercise  of 
the  powers  entrusted  to  them. 

It  results  from  the  foregoing  state  of  facts  that  the  efforts  of  the  promoters 
and  oppouents  of  a  bill  will  be  concjntrated  upon  the  committee  to  which  the 
bill  has  been  referred  ;  and  that  wlien  the  interests  affected  are  largo  it  will  be 
worth  while  to  em];)loy  every  possible  engine  of  influence.  Such  influence  can 
be  better  applied  by  those  who  have  skill  and  a  tact  matured  by  experience  ; 
for  it  is  no  easy  matter  to  know  how  to  handle  a  committee  collectively  and 
its  members  individually.  Accordingly,  a  class  of  persons  springs  up  whose 
profession  it  is  to  influence  committees  for  or  against  bills.  There  is  nothing 
necessarily  illegitimate  in  doing  so.     As  Mr.  Spofford  remarks  : — 

"  What  is  known  as  lobbying  by  no  means  implies  in  all  cases  the  use  of 
money  to  affect  legislation.  This  corruption  is  frequently  wholly  absent  in 
cases  where  the  lobby  is  most  industrious,  numerous,  persistent,  and  successful. 
A  measure  which  it  is  desired  to  pass  into  law,  for  the  benefit  of  certain  inter- 
ests represented,  may  be  urged  upon  members  of  the  legislative  body  in  every 
form  of  influence  except  the  pecuniary  one.  By  casual  interviews,  by  informal 
conversation,  by  formal  presentation  of  facts  and  argumerts,  by  printed  appeals 
in  pamphlet  form,  by  newspaper  communications  and  leading  articles,  by  per- 
sonal introductions  from  or  through  men  of  supposed  influence,  by  dinners, 
receptions,  and  other  entertainments,  by  the  arts  of  social  life  and  the  charms 
of  feminine  attraction,  the  public  man  is  beset  to  look  favourably  upon  the 
measure  which  interested  parties  seek  to  have  enacted.  It  continually  happens 
that  new  measures  or  modifications  of  old  ones  are  agitated  in  which  vast 
pecuniary  interests  are  involved.  The  power  of  the  law,  which  when  faith- 
fully administered  is  supreme,  may  make  or  unmake  the  fortunes  of  innumer- 
able corporations,  business  firms,  or  individuals.  Changes  in  the  tariff  duties, 
in  the  internal  revenue  taxes,  in  the  banking  system,  in  the  mining  statutes, 
in  the  land  laws,  in  the  extension  of  patents,  in  the  increase  of  pensions,  in 
the  regulation  of  mail  contracts,  in  the  currency  of  the  country,  or  proposed 
appropriations  for  steamship  subsidies,  for  railway  legislation,  for  war  damages, 
and  for  experiments  in  multitudes  of  other  fields  of  legislation  equally  or  more 
important,  come  before  Congress.  It  is  inevitable  that  each  class  of  interests 
liable  to  be  affected  should  seek  its  own  advantage  in  the  result.  When  this 
is  done  legitimately,  by  presentation  and  proof  of  facts,  by  testimony,  by  argu- 
nier'ts,  by  printed  or  personal  appeals  to  the  reason  and  sense  of  justice  of 
raemb":'!,  there  can  be  no  objection  to  it."^ 

Just  as  a  plaintiff  in  a  lawsuit  may  properly  employ  an  attorney  and  bar- 
rister, so  a  promoter  may  properly  employ  a  lobbyist.  But  there  is  plainly  a 
risk  of  abuse.  In  legal  proceedings,  the  judge  and  jury  are  bound  to  take 
nothing  into  account  except  the  law  and  the  facts  proved  in  evidence.  It 
would  be  an  obvious  breach  of  duty  should  a  judge  decide  in  favour  of  a  plain- 
tiff because  he  had  dined  with  or  been  importuned  by  him  (as  in  the  parable), 

^  Mr.  A.  R.  Spofford  (Librarian  of  Congress)  in  American  Cyclopaedia  cf  Polili 
ral  Science,  Article  "Lobby." 
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or  received  £50  from  him.  The  judge  is  surrounded  by  the  safeguards,  not 
only  of  habit  but  of  opinion,  which  would  condemn  his  conduct  and  cut  short 
his  career  were  he  to  yield  to  any  private  motive.  The  attorney  and  barrister 
are  each  of  them  also  members  of  a  recognized  profession,  and  would  forfeit  its 
privileges  were  they  to  be  detected  in  the  attempt  to  employ  underhand  in- 
fluence. No  such  safeguards  surround  either  the  member  of  a  committee  or 
the  lobbyist.  The.  former  usually  comes  out  of  obscurity,  and  returns  to  it ; 
the  latter  does  not  belong  to  any  disciplined  profession.  Moreover,  the  ques- 
tions which  the  committee  has  to  decide  are  not  questions  of  law,  nor  always 
questions  of  fact,  but  largely  questions  of  policy,  on  which  reasonable  men 
need  not  agree,  and  as  to  which  it  is  often  impossible  to  say  that  there  is  a 
palpably  right  view  or  wrong  view,  because  the  determining  considerations 
will  be  estimated  differently  by  different  minds. 

These  dangers  in  the  system  of  private  bill  legislation  made  themselves  so 
manifest  in  England,  especially  during  the  great  era  of  railway  construction 
some  fifty  years  ago,  as  to  have  led  to  the  adoption  of  the  quasi-judicial  pro- 
cedure described  in  the  Note  on  Private  Bills,  and  to  the  erection  of  parlia- 
mentary agents  into  a  regularly  constituted  profession,  bound  by  professional 
rules.  Public  opinion  has  fortunately  established  the  doctrine  that  each 
member  of  a  private  bill  committee  is  to  be  considered  as  a  semi  -  judicial 
person,  whose  vote  neither  a  brother  member  nor  any  outsider  must  attempt 
to  influence,  but  who  is  bound  to  decide,  as  far  as  he  can,  in  a  judicial  spirit 
on  the  footing  of  the  evidence  tendered.  Of  course  practice  is  not  up  to  the 
level  of  theory  in  Parliament  any  more  than  elsewhere ;  still  there  is  little 
solicitation  to  members  of  committees,  and  an  almost  complete  absence  of  even 
the  suspicion  of  corruption. 

"In  the  United  States,"  says  an  experienced  American  publicist,  whose 
opinion  I  have  inquired,  "  though  lobbying  is  perfectly  legitimate  in  theory, 
yet  the  secrecy  and  want  of  personal  responsibility,  the  confusion  and  want 
of  system  in  the  committees,  make  it  rapidly  degenerate  into  a  process  of 
intrigue,  and  fall  into  the  hands  of  the  worst  men.  It  is  so  disagreeable  and 
humiliating  that  all  men  shrink  from  it,  unless  those  who  are  stimulated  by 
direct  personal  interest ;  and  these  soon  throw  away  all  scruples.  The  most 
dangerous  men  are  ex-members,  who  know  how  things  are  to  be  managed." 

That  this  unfavourable  view  is  the  prevailing  one,  appears  not  merely  from 
what  one  hears  in  society  or  reads  in  the  newspapers,  though  in  America  one 
must  discount  a  great  deal  of  what  rumour  asserts  regarding  illicit  influence, 
but  from  the  constitutions  and  statutes  of  some  States,  which  endeavour  to 
rejiress  it. 

What  has  been  said  above  applies  equally  to  Congress  and  to  the  State 
logi.slatures,  and  to  some  extent  also  to  the  municipal  councils  of  the  great 
cities.  All  legislative  bodies  which  control  important  pecuniary  interests  are 
as  sure  to  have  a  lobby  as  an  army  to  have  its  camp-followers.  Where  the 
body  is,  there  will  tlio  vultures  be  gathered  together.  Great  and  wealthy 
States,  lil<(^  Now  York  and  Pennsylvania,  support  the  largest  and  most  active 
lobbies.     It  must,  however,  be  remembered  that  although  no  man  of  good 
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position  would  like  to  be  called  a  lobbyist,  still  such  men  are  often  obliged  to 
do  the  work  of  lobbying — i.e.  they  must  dance  attendance  on  a  committee, 
and  endeavour  to  influence  its  members  for  the  sake  of  getting  their  measure 
through.  They  may  have  to  do  this  in  the  interests  of  the  good  government 
of  a  city,  or  the  reform  of  a  charity,  no  less  than  for  some  private  end. 

The  permanent  professional  stalf  of  lobbyists  at  Washington  is  of  course 
from  time  to  time  recruited  by  persons  interested  in  some  particular  enter- 
prise, who  combine  with  one,  two,  or  more  professionals  in  trying  to  push  it 
through.  Thus  there  are  at  Washington,  says  Mr.  Spofford,  "pension 
lobbyists,  tariff  lobbyists,  steamship  subsidy  lobbyists,  railway  lobbyists, 
Indian  ring  lobbyists,  patent  lobbyists,  river  and  harbour  lobbyists,  mining 
lobbyists,  bank  lobbyists,  mail-contract  lobbyists,  war  damages  lobbyists,  back- 
pay and  bounty  lobbyists,  Isthmus  canal  lobbyists,  public  building  lobbyists, 
State  claims  lobbyists,  cotton-tax  lobbyists,  and  French  spoliations  lobbyists. 
Of  the  office-seeking  lobbyists  at  Washington  it  may  be  said  that  their  name 
is  legion.  There  are  even  artist  lobbyists,  bent  upon  wheedling  Congress  into 
buying  bad  paintings  and  worse  sculptures  ;  and  too  frequently  with  success. 
At  times  in  our  history  there  has  been  a  British  lobby,  with  the  most  genteel 
accompaniments,  devoted  to  watching  legislation  all'ecting  the  great  importing 
and  shipping  interests." 

A  committee  whoso  action  m  affect  the  tariff  is  of  course  an  important 
one,  and  employs  a  large  lobby.  ^  I  remember  to  have  heard  an  anecdote  of  a 
quinine  manufacturer,  who  had  kept  a  lawyer  as  his  agent  to  "  look  after"  a 
committee  during  a  whole  session,  and  prevent  them  from  touching  the  duty 
on  that  drug.  On  the  last  day  of  sitting  the  agent  went  home,  thinking  the 
danger  past.  As  soon  as  he  had  gone,  the  committee  suddenly  recommended 
an  alteration  of  the  duty,  on  the  impulse  of  some  one  who  had  been  watching 
all  the  time  for  his  opportunity. 

Women  are  said  to  '^e  among  the  most  active  and  successful  lobbyists  at 
Washington. 

Efforts  have  been  made  to  check  the  practice  of  lobbying,  both  in  Congress 
and  in  State  legislatures.  Statutes  have  been  passed  severely  punishing  any 
person  who  offers  any  money  or  value  to  any  member  with  a  view  to  influence 
his  vote.^  It  has  been  repeatedly  held  by  the  courts  that  "contracts  which 
have  for  their  object  to  influence  legislation  in  any  other  manner  than  by  such 
open  and  public  presentation  of  facts,  arguments,  and  appeals  to  reason,  as 
are  recognized  as  proper  and  legitimate  with  all  public  bodies,  must  be  held 
void."'    It  has  also  been  suggested  that  a  regular  body  of  attorneys,  author- 

^  The  phrase  one  often  hears  "there  was  a  strong  lobby"  {i.e.  for  or  against 
such  and  such  a  bill)  'denotes  that  the  interests  and  intiueuces  represented  were 
numerous  and  powerful. 

■■^  As  to  Congi-ess,  see  §  5450  of  Revised  Statutes  of  the  United  States.  The 
provisions  of  State  Statutes  are  too  Tumierous  to  mention.  The  Constitution  of 
California  declares  lobbying  to  be  a  felony  ;  Georgia  calls  it  a  ciinie. 

'  Cooley,  Constit.  Limit.,  p.  16(3.  lie  adds,  "While  counsel  may  be  properly 
employed  to  present  the  reasons  in  favour  of  any  public  measure  to  the  body 
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ized  to  act  as  agents  before  committees  of  Coii^'ress,  sliould  be  created.     A  bill 
for  this  purpose  was  laid  before  the  Senate  in  January  1875.^ 

In  many  States  an  attempt  has  been  made  to  check  the  evils  consequent 
on  lobbying,  by  restraining  the  legislature  from  parsing  special  laws  iu  a  great 
variety  of  cases.     See^os^,  Chapter  XL. 


NOTE  TO  CHAPTER  XXVII 

THE   FEDEIIAL  SYSTEM   OF  THE  ENGLISH   UNIVERSITIES 

The  structure  of  the  American  Federation  may  be  illustrated  by  a  federal 
system  familiar  to  many  Englishmen  from  its  existence  in  the  two  ancient 
universities  of  Oxford  and  Cambridge,  as  they  stood  constituted  twenty  years 
ago.  The  analogy,  which  recent  legislation  has  rendered  less  perfect  to-day 
than  it  was  then,  appears  in  four  points, 

I.  Each  of  these  universities  was  then  for  some  purposes  a  federation  of 
colleges.     Every  member  of  it  was  also  a  member  of  some  college  or  hall ;  ^  as 

authorized  to  pass  upon  it,  or  to  any  of  its  committees  empowered  to  collect  facts 
and  hear  arguments,  and  parties  interested  may  lawfully  contract  to  pay  for  this 
service,  yet  secretly  to  approacli  the  members  of  such  a  body  with  a  view  to 
influence  their  action  at  a  time  and  in  a  manner  that  do  not  allow  the  presentation 
of  opposite  views,  is  improjier  and  unfair  to  the  opi)0.sing  interest,  and  a  contract 
to  pay  for  this  irregular  and  improper  service  would  not  be  enforced  by  the  law." 
He  quotes  abundant  judicial  authority  in  support  of  this  doctrine  ;  among  others, 
the  following  observations  of  Justice  Chapman,  in  Frost  v.  Belmont,  6  Allen,  152 : — 

"  Though  Committees  properly  dispense  with  many  of  the  rules  which  regulate 
hearings  before  judicial  tribunals,  yet  common  fairness  requires  that  neither  party 
shall  be  permitted  to  have  secret  consultations  and  exercise  secret  influences  that 
are  kept  from  the  knowledge  of  the  other  party.  The  business  of '  lobby  members ' 
is  not  to  go  fairly  and  openly  before  the  committees  and  present  statements,  proofs, 
and  arguments,  that  the  other  side  has  an  opportunity  to  meet  and  refute  if  they 
are  wrong,  but  to  go  secretly  to  the  members  and  ply  them  with  statements  and 
arguments  that  the  othjr  side  cannot  openly  meet,  however  erroneous  they  may  be, 
and  to  bring  illegitimate  influences  to  bear  upon  them.  If  the  '  lobby  member '  is 
selected  because  of  his  political  or  personal  influence,  it  aggravates  the  wrong.  If 
his  business  is  to  unite  various  interests  by  means  of  projects  that  are  called  '  log- 
rolling,' it  is  still  worse.  The  practice  of  procuring  members  of  the  legislature  to 
act  under  the  influence  of  what  they  have  eaten  and  drunk  at  houses  of  entertain- 
ment tends  to  render  those  who  yield  to  such  influences  wholly  unfit  to  act  iu  such 
cases.  They  are  disqualified  from  acting  fairly  towards  interested  parties  or 
towards  the  public. " 

^  See  an  article  in  the  Century  Magazine  for  April  1886,  p.  963. 

^  By  a  recent  statute  of  the  University  of  Oxford  (which  I  take  for  the  sake  of 
simplicity),  reverting  to  its  earlier  constitution  before  the  college  monopoly  had 
been  established,  persons  have  been  adnutted  to  be  members  who  are  not  members 
of  any  college  or  hall ;  they  are,  however,  treated  for  some  purposes  as  collec- 
tively constituting  a  community  similar  to  a  college.  They  might  be  compared  to 
United  States  citizens  resident  iu  the  Territories,  were  it  not  that  the  citizeu  in  a 
Territory  eiyoys  no  share  iu  the  national  government,  whereas  the  Oxford  non- 
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no  one  can  be  an  active  citizen  of  the  United  States  who  is  not  a  citizen  of 
some  State.  The  colleges  made  up  the  university  as  tlie  States  make  up  the 
Union.  But  the  univer".ity  was  and  is  something  distinct  from  the  colleges 
taken  together.  It  has  a  sphere  of  its  own,  laws  of  its  own,  a  government  of 
its  own,  a  revenue  and  budget  of  its  own.  So  has  each  of  the  colleges.  Each 
member  has  two  patriotisms,  that  of  his  college,  that  of  the  university  ;  just 
as  each  American  citizen  has  his  State  patriotism  as  well  as  liis  national 
patriotism. 

II.  The  university  has  a  direct  and  immediate  jurisdiction  over  eveiy  one 
of  its  inembers,  distinct  from  the  jurisdiction  exercised  by  the  colleges  over 
the  same  persons.  An  offender  may  be  punished  for  certain  olFences  by  a 
university  tribunal,  for  certain  others  by  a  college  tribunal,  for  some  by  both 
tribunals.  So  every  citizen  lives  under  the  jurisdiction  of  the  Union  as  well 
as  under  that  of  his  State. 

III.  The  governing  authorities  of  the  university  are  created  partly  by  the 
direct  action  of  its  members  as  graduates,  partly  by  that  of  tie  colleges  as 
communities.  So  in  America  Congress  is  created  partly  by  the  citizens  as 
citizens,  partly  by  the  States  as  communities.  Before  the  reforms  of  1854  the 
part  played  by  the  colleges  was  much  greater  than  it  is  now,  because  the 
Council,  which  is  a  sort  of  Upper  House  of  the  university  legislature,  con- 
sisted entirely  of  heads  of  colleges. 

IV.  The  university  has  very  little  authority  over  the  colleges  as  corpora- 
tions, and  indeed  scarcely  comes  iu  contact  witli  them  all.  Under  a  recent 
statute  they  are  obliged  to  make  certain  contributions  to  the  university,  and 
to  send  a  copy  of  their  accounts  to  a  university  office.  But  they  are  self- 
governing  ;  the  university  cannot  interlere  with  their  internal  management, 
nor  with  the  exercise  of  their  jurisdiction  over  their  members,  which  is  their 
own  and  not  delegated  by  it.  So  the  States  exercise  an  original  and  not  a 
delegated  authority  over  their  citizens,  and  cannot  be  controlled  by  the 
national  government  iu  respect  of  all  those  numerous  matters  as  to  which  the 
Constitution  leaves  them  free. 


NOTE  (A)  TO  CHAPTER  XXX 

CONS'JITUTION  OF  THE  CONFEnEllATK   STATES,  1861    65 

The  Cor  ititution  adopted  11th  March  1861  by  the  Slave  States  which  seceded 
from  the  Union  and  formed  tlie  short-lived  Southern  Confederacy,  was  a  re- 
production of  the  Federal  Ccnstitiition  of  1788-89,  with  certain  variations, 

collegiate  givaduate  can  vote  in  (yonvocation  and  Congregation  and  for  the  election 
of  members  of  Council. 

There  is  of  course  this  remarkable  diflerence  between  the  two  cases  I  am  com- 
paring, that  in  the  Eu^jlish  universities  the  university  is  older  than  the  colleges, 
whereas  iu  America  the  States  are  older  than  the  nation.  The  federal  c!i»racter 
of  Oxford  dates  only  from  the  time  of  Archbishop  Laud. 
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interestinf?  because  they  show  the  points  in  wliich  the  States'  Rights  party 
thought  tlie  Fcdt'ial  Constitution  dele;.tive  as  iiiadciiuately  safeguarding  the 
rights  of  the  several  States,  and  because  they  embody  certain  other  changes 
wliich  have  often  been  advocated  as  likely  to  improve  the  working  of  that 
instrument. 

The  most  important  of  these  variations  are  the  following: — 

Art.  i.  §  2.  A  provision  is  inserted  permitting  the  impeachment  of  a  Federal 
officer  acting  witliiu  the  limits  of  any  State  by  a  vote  of  two-thirds  of  the  legis- 
lature thereof. 

Art.  i.  §  6.  There  is  added  :  "  Congress  may  by  law  grant  to  the  principal 
ofiicer  in  each  of  the  executive  departments,  a  seat  upon  tlie  Hoor  of  either  House, 
with  the  privilege  of  discussing  any  measure  ajipertaining  to  his  department." 

Art.  i.  §  7.  The  President  is  permitted  to  veto  any  jmrticular  item  or  items  in 
an  appropriation  bill. 

Art.  i.  §  8.  The  imposition  of  protective  duties  and  the  granting  of  bounties 
on  industry  are  forbidden,  and  the  granting  of  money  for  internal  improvements 
is  strictly  limited. 

Art.  i.  §  9.  Congress  is  forbidden  to  appropriate  money  from  the  Treasury, 
except  by  a  vote  of  two-thirds  of  both  iHouses,  unless  it  be  asked  by  the  head  of 
a  department  and  submitted  by  the  Presideut,  or  be  for  the  payment  of  its  own 
expenses,  or  of  claims  against  the  Confederacy  dei'lured  by  a  judicial  tribunal  to 
be  just. 

Art.  ii.  §  1.  The  President  Jiud  Vice-President  are  to  be  elected  for  six  years, 
and  tlie  President  is  not  to  be  re-eligible. 

Art.  ii.  §  2.  The  President  is  given  power  to  remove  the  highest  officials 
at  his  pleasure,  and  others  for  good  cause,  rei)orting  the  removals  to  the  Senate. 

Art.  V.  The  process  for  amending  the  Constitution  is  to  be  by  a  Convention  of 
all  the  States,  followed  by  the  ratification  of  two-thirds  of  the  States. 

Of  these  changes,  the  third  and  fifth  were  obvious  improvements ;  and 
much  may  be  said  in  favour  of  the  second  and  eighth.  The  second  was  a 
slight  approximation  towards  the  Cabinet  system  of  England.^ 

I  omit  the  important  changes  relating  to  slavery,  which  was  fully  pro- 
tected, because  these  have  only  a  historical  interest. 

The  working  of  the  Constitution  of  the  Confederate  States  cannot  be  fairly 
judged,  because  it  was  conducted  under  the  exigencies  of  a  war,  which  neces- 
sarily gave  it  a  despotic  turn.  The  executive  practically  got  its  way.  Con- 
gress usually  sat  in  secret  and  "  did  little  beyond  register  laws  prepared  by 
the  executive,  and  debate  resolutions  for  the  vigorous  conduct  of  the  war. 
Outside  of  the  ordinary  powers  conferred  by  the  legislature,  the  war  powers 

^  A  singular  combination  of  the  Presidential  with  the  Cabinet  system  may  be 
found  in  the  present  Constitution  of  the  Hawaiian  kingdom,  promulgated  7th  July 
1887.  Framed  under  the  influence  of  American  traditions,  it  keeps  the  Cabinet, 
which  consists  of  four  ministers,  out  of  the  legislature,  but  having  an  irresponsible 
hereditary  monarch,  it  is  obliged  to  give  the  legislature  the  power  of  dismissing 
them  by  a  vote  of  want  of  confidence.  The  legislature  consists  of  two  sets  of 
elective  members.  Nobles  (unpaid),  and  Representatives  (paid),  who  sit  and  vote 
together.  Two  successive  legislatures  can  altc^r  the  Constitution  by  certain  pre 
scribed  majorities  :  the  Constitutiou  is  therefore  a  Rigid  one. 
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openly  or  practically  exercised  by  the  executive  were  more  sweeping  and 
general  than  those  assumed  by  President  Lincoln." — Alexander  Johnston  in 
American  Cyclopxdia  of  Political  Science,  Art,  "  Conlederute  States."' 
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NOTE  (B)  TO  CIIAPTER  XXX 

THE  FEDEUAL  CONSTITUTION  OF  CANADA 

The  Federal  Constitution  of  the  Dominion  of  Canada  is  contained  in  the 
British  North  America  Act  1867,  a  statute  ot  the  British  Parliament  (30 
Vict.  c.  3).^  I  note  a  few  of  the  many  points  in  which  it  deserves  to  be  com- 
pared with  that  of  the  United  States. 

The  Federal  or  Dominion  Government  is  conducted  on  the  so-called 
"Cabinet  system"  of  England,  i.e.  the  Ministry  sit  in  Parliament,  and  hold 
office  at  the  pleasure  of  the  House  of  Commons.  The  Governor-General  is  in 
the  position  of  an  irresponsible  and  j)ermanent  executive  similar  to  that  of  the 
Crown  in  Great  Britain,  acting  on  the  advico  of  responsible  ministers.  He 
can  dissolve  Parliament.  The  Upper  House  or  Senate  is  composed  of  78 
persons,  nominated  for  life  by  the  Governor-General,  i.e.  the  Ministry.  Th'i 
House  of  Commons  has  at  present  210  members,  who  are  elected  for  live  years. 
Both  senators  and  members  receive  salaries.  The  Senate  has  very  little  power 
or  influence.  The  Governor-General  has  a  veto  but  rarely  exercises  it,  and 
may  reserve  a  bill  for  the  Queen's  pleasure.  The  judges,  not  only  of  the 
Federal  or  Dominion  Courts,  but  also  of  the  Provinces,  are  appointed  by  the 
Crown,  i.e.  by  the  Dominion  Ministry,  and  hold  for  good  behaviour. 

Each  of  the  Provinces,  at  present  seven  in  number,  has  a  legislature  of  its 
own,  which,  however,  consists  in  Ontario,  British  Columbia,  and  Manitoba, 
of  one  House  only,  and  a  Lieutenant-Governor,  with  a  right  of  veto  on  the 
acts  of  the  legislature,  which  he  seldom  exercises.  Members  of  the  Dominion 
Parliament  cannot  sit  in  a  Provincial  legislature. 

The  Governor-General  has  a  right  of  disallowing  acts  of  a  Provincial  legis- 
lature, and  sometimes  exerts  it,  especially  when  a  legislature  is  deemed  to 
have  exceeded  its  constitutional  competence. 

In  each  of  the  Provinces  there  is  a  responsible  Ministry,  working  on  the 
Cabinet  system  of  England. 

The  distribution  of  matters  within  the  competence  of  the  Dominion  Parlia- 
ment and  of  the  Provincial  legislatures  respectively,  bears  a  general  resem- 
blance to  that  existing  in  the  United  States  ;  but  there  is  this  remarkable 
distinction,  that  whereas  in  the  United  States,  Congress  has  only  the  powers 
actually  granted  to  it,  the  State  legislatures  retaining  all  such  powers  as  have 
not  been  taken  from  them,  the  Dominion  Parliament  has  a  general  power  of 
legislation,  restricted  only  by  the  grant  of  certain  specific  and  exclusive  powers 
to  the  Provincial  legislatures  (§§  91-95).     Criminal  law  is  reserved  for  the 

1  See  also  U  &  35  Vict.  c.  28,  and  49  and  50  Vict.  c.  35. 
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Dominion  Parliament ;  and  no  province  has  tho  right  to  maintain  a  military 
force.  Qucstiona  as  to  tho  constitutionality  of  a  statute,  whether  of  tho 
Dominion  Parliament  or  of  a  Provincial  lej,'islutur( .  come  beforo  the  courts  in 
tho  ordinary  way,  and  if  appealed,  before  the  Judicial  Committee  of  the  Privy 
Council  in  England. 

Tho  Constitution  of  tho  Dominion  was  never  submitted  to  popular  vote, 
fcud  can  bo  altered  only  by  tho  JJritish  Parliament,  except  as  regards  certain 
points  left  to  its  own.  legislature.  It  waa  drafted  by  a  sort  of  convention  in 
Canada,  and  enacted  eri  bloc  by  the  British  Parliament.  There  exists  no 
power  of  amending  the  Provincial  constitutions  by  popular  vote  similar  to 
that  which  the  peoples  of  the  several  States  exercise  in  the  United  States. 


NOTE  TO  CHAPTER   XXXIII 


THE   DARTMOUTH   COLLEGE  CASE 


The  famous  case  of  Dartmouth  College  v.  Woodward  (  4  Wheat.  518)  decided 
in  1818,  hab  been  so  often  brought  up  in  English  discussions,  that  it  seems 
proper  to  give  a  short  account  of  it,  taken  from  an  authoritative  source,  an 
address  by  Mr.  Justice  Miller  (sen'jr  justice,  and  one  of  tho  most  eminent 
members,  of  the  Supreme  court),  delivered  before  the  University  of  Michigan, 
June  1887. 

"  It  may  well  be  doubted  whether  any  decision  ever  delivered  by  any  court 
has  had  such  a  pervading  operation  and  infiuenco  in  controlling  legislation  as 
this.  It  is  founded  upon  the  clause  of  the  Constitution  (Art.  i.  §  10)  which 
declares  that  no  State  shall  make  any  law  impairing  the  obligation  of 
contracts. 

' '  Dartmouth  College  existed  as  a  corporation  under  a  charter  granted  by 
tho  British  crown  to  its  trustees  in  New  Hampshire,  in  the  year  1769.  This 
charter  conferred  upon  them  the  entire  governing  power  of  the  college,  and 
among  other  powers  that  of  filling  up  all  vacancies  occurring  in  their  own 
body,  and  of  removing  and  appointing  tutors.  It  also  declared  that  the 
number  of  trustees  should  for  ever  consist  of  twelve  and  no  more. 

' '  After  the  Revolution,  the  legislature  of  New  Hampshire  passed  a  law  to 
amend  the  charter,  to  improve  and  enlarge  the  corporation.  It  increased  the 
number  of  trustees  to  twenty-one,  gave  the  appointment  of  the  additional 
members  to  the  executive  of  the  State,  and  created  a  board  of  overseers  to 
consist  of  twenty-live  persons,  of  whom  twenty-one  were  also  to  be  appointed 
by  the  executive  of  New  Hampshire.  These  overseers  had  power  to  inspect 
and  control  the  most  important  acts  of  the  trustees. 

"The  Supreme  court,  reversing  the  decision  of  the  Superior  court  of  New 
Hampshire,  held  that  the  original  charter  constituted  a  contract  between  the 
crown,  in  whom  the  power  was  then  vested  and  the  trustees  of  the  college, 
which  was  impaired  by  the  act  of  the  legislature  above  referred  to.     The 
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opiuiuu,  to  which  there  was  but  onu  dissent,  establishes  the  doctrine  that  tiio 
act  of  a  government,  whether  it  be  by  a  charter  of  the  le;,'iMlaluro  Oi-  of  the 
crown,  which  creates  a  corporation,  is  a  contract  between  the  state  and  tlio 
corporation,  and  that  all  the  essential  franchises,  powers,  and  benefits  con- 
ferred upon  the  corponiti<ju  by  the  cliarter  become,  when  accejited  by  it,  con- 
tracts within  the  meaning  of  the  clause  of  the  Constitution  referred  to. 

"The  opinion  has  been  of  late  years  much  criticized,  as  including  witl  the 
class  of  contracts  whose  foundation  is  in  the  legislative  action  of  the  States, 
many  which  were  not  properly  intended  to  be  so  included  by  the  franiers  of 
the  Constitution,  and  it  is  undoubtedly  true  that  the  Supremo  court  itself  has 
been  compelled  of  late  years  to  insist  iu  this  class  of  cases  upon  the  existence 
of  an  actual  contract  by  the  State  with  the  corporation,  when  relief  is  sought 
against  subseipient  legislation. 

"The  main  feature  of  the  case,  namely  that  a  State  can  make  a  contract 
by  legislation,  as  well  as  in  any  other  way,  and  that  iu  no  such  case  shall  a 
subsequent  act  of  the  legislature  interpose  any  eH'cotual  barrier  to  its  enforce- 
ment, where  it  is  enforceable  in  the  ordinary  courts  of  justice,  has  remaineil. 
The  result  of  this  principle  has  been  to  make  void  innumerable  acts  of  State 
legislatures,  intended  iu  times  of  disastrous  financial  depression  and  sull'ering 
to  protect  the  people  from  the  hardships  of  a  rigid  and  prompt  enforcement 
of  the  law  in  regard  to  their  contracts,  and  to  prevent  the  States  from  repeal- 
ing, abrogating,  or  avoiding  by  legislation  contracts  fairly  entered  into  with 
other  parties. 

"This  decision  has  stood  from  the  day  it  was  made  to  the  present  hour  as 
a  great  bulwark  against  popular  etlbrt  through  State  legislation  to  evade  the 
payment  of  just  debts,  the  performance  of  obligatory  contracts,  and  the 
general  repudiation  of  the  rights  of  creditors." 

As  here  intimated,  the  broad  doctrine  laid  down  in  this  case  has  been  of 
late  years  considerably  (pialitied  and  restricted.  It  has  also  become  the  prac- 
tice for  States  making  contracts  by  grants  to  which  the  principle  of  this 
decision  could  apply,  to  reserve  power  to  vary  or  annul  them,  so  aa  to  leave 
the  hands  of  the  State  free. 


NOTE  TO  CHAPTER  XXXV 

The  following  remarks,  with  which  I  am  favoured  by  an  eminent  American 
publicist,  Mr.  Seth  Low,  ex-mayor  of  Brooklyn,  indicate  a  view  which  is 
beginning  to  be  largely  held  beyond  the  Atlaiitic,  and  may  be  found  iuterest- 
ing  by  English  readers  : — 

"England,  for  the  whole  of  this  century,  has  constantly  been  modifying 
her  system  of  government,  which  was  largely  feudal  in  its  character,  and 
which  still  retains  in  great  part  the  forms  of  arbitrary  power,  in  order  to  make 
it  suitable  for  operation  in  conformity  with  modern  democratic  ideas.  While 
this  process  has  produced  remarkable  results,  there  yet  remains  a  great  deal  of 
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work  of  the  saino  sort  to  be  doiio  before  the  [iroljlem  of  governinont  in  Enf,'larul 
will  be  what  it  ia  in  the  United  States,  the  simple  cllort  on  the  part  of  society 
as  a  whole  to  learn  and  to  apply  to  itself  the  art  of  f^overniiient. 

"So  long  as  Euj,dand's  problem  continues  to  be  largely  of  this  character, 
her  omnipotent  Parliament  will  continue  to  prove  of  service  to  her.  When, 
however,  this  process  is  substantially  comi)leled,  so  that  all  men  in  England 
are  politically  equal,  and  all  men  eciually  enjoy  the  right  to  take  part  in  the 
government  of  the  country,  the  experience  of  the  United  States  would  indicate 
that  an  omnipotent  parliament  would  then  be  full  of  jieril.  The  United 
States  have  enjoyed  the  measure  of  prosperity  which  they  have  had  by  trust- 
ing completely  the  whole  of  society.  But  written  constitutions,  in  the  nation 
and  in  each  of  the  states,  protect  at  once  the  individual,  the  state,  and  the 
nation,  from  hasty  and  ill-considered  action  on  the  part  of  majorities  as  to 
matters  fundamental.  Laws  may  be  passed  by  majorities,  and  may  be  removed 
by  majorities,  but  majorities  cannot  change,  in  a  moment,  tho  fundamental 
relations  of  government  to  the  people.  In  other  words,  written  constitutions 
interpose  eU'ectual  bars  of  delay  to  the  passions  and  the  prejudices  of  the  people. 
The  j)Cople  have  it  in  their  power  in  the  United  States,  as  surely  as  in  Eng- 
land, to  change  even  the  fundamental  features  of  government.  But  they 
cannot  do  this  under  the  impulse  of  a  mere  whim.  They  can  do  it  only  by 
prolonged  and  intelligent  effort  directed  to  this  end  through  a  series  of  years. 
How  far  those  who  have  been  the  governing  classes  in  England,  with  her  more 
homogeneous  population,  can  modify  and  control  the  passions  and  prejudices 
of  the  people  when  all  come  to  have  a  vote,  so  that  hasty  action  on  vital 
matters  shall  never  be  had,  is  a  matter  i'r)on  which  no  American  can  form  a 
judgment.  To  the  American  mind,  it  s  as  though  England's  omnipotent 
Parliament,  which  has  been  to  her  so  ,ble  during  this  period  of  change 

from  the  feudal  to  the  democratic  ideal,  may  bi-tbre  long  become  an  instrument 
full  of  danger  to  the  state,  unless,  in  some  way,  checks  producing  the  same 
eil'ect  as  those  which  have  been  found  necessary  in  the  United  States,  are 
placed  upon  the  exercise  of  its  omnipotence." 


11 


NOTE  TO  CHAPTER  XLIX 

Specimens  of  Frovisioiis  in  State  ConstitiUions  limiting  the  taxing  and  borrowing 
pavers  of  State  Legislatures  and  local  authorities  * 

ARKANSAS :  Constitution  of  1874 

Article  XVI.  Section  1.  Neither  the  State  nor  any  city,  county,  town,  or 
other  municipality  in  this  State  shall  ever  loan  its  credit  for  any  purpose 
whatever.  Nor  shall  any  county,  city,  town,  or  other  municipality  ever  issue 
any  interest  bearing  evidences  of  indebtedness,  except  such  bonds  as  may  be 

^  See  also  Constitution  of  California,  post,  Art.  xi.  §  18,  and  Art.  xvL 
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authorized  by  law  to  provide  for  an<l  secure  the  paymont  of  the  present  exist- 
ing inilehtednpss,  and  the  State  shall  never  issue  any  interest-bearing  treasury 
warrants  or  scrip. 

Section  7.  No  city,  town,  or  other  municiiial  corporation  other  than  pro- 
vided for  in  this  article,  shall  levy  or  collect  a  larger  rate  of  taxation  in  any 
one  year  on  the  property  thereof  than  one-half  of  one  per  centum  of  the  value 
of  such  property  as  assessed  for  State  taxation  during  tlio  preceding  year. 

COLORAi  0:  Coxstittttion  of  1876 

Articlk  XI.  Section  6.  No  county  shall  contract  any  debt  by  loan  in 
any  form,  excejit  for  the  purpose  of  erecting  necessary  public  buildings,  making 
or  repairing  public  roads  and  bridges  ;  and  such  indebtedness  contracted  in 
any  one  year  shall  not  exceed  the  rates  upon  the  taxable  property  in  such 
county  following,  to  wit :  counties  in  which  the  assessed  valuation  of  taxable 
property  shall  exceed  five  millions  of  dollars,  one  dollar  and  fifty  cents  on 
each  thousand  dollars  thereof ;  counties  in  which  such  valuation  shall  be  less 
than  five  millions  of  dollars,  throe  dollars  on  each  thousand  dollars  thereof; 
and  the  aggregate  amount  of  indebtedness  of  any  county,  for  all  purposes, 
exclusive  of  debts  contracted  before  the  adoption  of  this  Constitution,  shall 
not  at  any  time  exceed  twice  the  amount  above  herein  limited,  unless  when, 
in  manner  provi<led  by  law,  the  question  of  incurring  such  debt  shall,  at  a 
general  election,  be  submitted  to  such  of  the  qualified  electors  of  such  county 
as  in  the  year  last  preceding  such  election  shall  have  paid  a  tax  upon  property 
assessed  to  them  i  .  such  county,  and  a  majority  of  those  voting  thereon  shall 
vote  in  favour  of  incurring  the  debt ;  hut  the  bonds,  if  any  be  issued  therefor, 
shall  not  run  less  than  ten  years  ;  and  the  aggregate  amount  of  debt  so  con- 
tracted shall  not  at  iiny  time  exceed  twice  the  rate  upon  the  valuation  last 
herein  mentioned  :  Provided,  that  this  section  shall  not  apply  to  counties 
having  a  valuation  of  less  than  one  million  of  dollars. 

Section  7.  No  debt  by  loan  in  any  form  shall  bo  contracted  by  any  school 
district  for  the  purpose  of  erecting  and  furnishing  school  buildings  or  pur- 
chasing grounds,  nnless  the  proposition  to  create  such  debt  shall  first  be  sub- 
mitted to  such  qualified  electors  of  the  districts  as  shall  have  paid  a  school 
tax  therein  in  the  year  next  preceding  such  election,  and  a  majority  of  those 
voting  thereon  shall  vote  in  favour  of  incurring  such  debt. 

Section  8.  No  city  or  town  shall  contract  any  debt  by  loan  in  any  form, 
except  by  means  of  an  ordinance,  which  shall  bo  irropealable  until  the  in- 
debtedness therein  provided  for  shall  have  been  fully  paid  or  discharged, 
specifying  the  purposes  to  which  the  funds  to  be  raised  shall  be  applied,  and 
providing  for  the  levy  of  a  tax,  not  exceeding  twelve  mills  on  each  dollar  of 
valuation  of  taxable  property  within  such  city  or  town,  sufficient  to  pay  the 
annual  interest  and  extinguish  the  principal  of  such  debt  within  fifteen,  but 
not  less  than  ten  years  from  the  creation  thereof;  and  such  tax,  when  collected, 
shall  be  applied  only  to  the  jmrposes  in  sue'  ordinance  speciliod  until  the 
indebtedness  shall  be  paid  or  discharged  ;  but  no  such  debt  shall  be  created 
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unless  tlin  question  of  ineurriuf;  the  same  shall,  at  a  reiifular  election  for 
ooiincilmen,  aldermen,  or  officers  of  such  city  or  lown,  be  submitted  to  a  vote 
of  such  qualified  electors  thereof  as  shall,  in  the  year  next  precedinf^,  have 
paid  a  property-tax  therein,  and  a  majority  of  those  voting  on  the  question, 
by  ballot  deposited  in  a  separate  ballot  box,  shall  vote  in  favour  of  creating 
such  debt ;  but  the  aggregate  amount  of  debt  so  created,  together  with  the 
debt  existing  at  tlic  time  of  such  election,  shall  not  at  any  time  exceed  three 
per  cent  of  th'  valuation  last  afo'-esaid.  Debts  contracted  for  suppl5ing 
water  to  such  city  or  tovn  are  excepted  from  the  operation  of  this  section, 
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ILLINOIS :  Cv-JNSTITUTION  of  1870 

Article  IX.  Section  8.  County  authorities  shall  never  assess  taxes,  the 
aggregates  of  which  shall  exceed  seventy -five  cents  per  one  hundred  dollars 
valuation;  except  for  the  payment  of  indebtedness  existing  at  the  adoption  of 
this  Constitution,  unless  authorized  by  a  vote  of  the  people  of  tlie  county. 

Secti  )n  12.  No  couTity,  city,  township,  school  district,  or  other  municipal 
corporation  shall  be  allowed  to  become  indebted  in  any  manner  or  for  any 
purpose  to  an  amount,  including  existing  indebtedness,  in  the  aggregate 
exceeding  five  per  centum  on  the  value  of  the  taxabl  property  therein,  to  be 
ascertained  by  the  last  assessment  for  the  State  and  i  ounty  taxes  previous  to 
the  incurring  of  such  indebtedness. 

Any  county,  city,  school  district,  or  other  municipal  corporation  incurring 
any  indebtedness  as  aforesaid,  shall,  before  or  at  the  time  of  doing  so,  provide 
for  the  collection  of  a  direct  annual  tax  sufficient  to  pay  the  interest  on  such 
debt  as  it  falls  due,  and  also  to  pay  and  discharge  the  principal  thereof  within 
twenty  years  from  the  time  of  contracting  the  same. 


PENNSYLVANIA :  Constitution  of  1873 

Articlk  IX.  Section  8. — The  debt  of  any  county,  city,  borough,  township, 
school  district  or  other  municipality  or  other  incorporated  district,  except  as 
herein  provided,  shall  never  exceed  seven  per  centum  upon  the  assessed  value 
of  the  taxable  property  therein,  nor  shall  any  such  municipality  or  district 
incur  any  new  debt  or  increase  its  indebtedness  to  an  amount  exceeding  two 
per  centum  upon  such  assessed  valuation  of  property  without  the  assent  of  the 
electors  thereof  at  a  public  t lection. 


NEW  YORK  :  Consttttttional  Amkndmknt  of  1884 
(to  Art.  viii.  §  11  of  Constitution  of  1846) 

No  coimty  containing  a  city  of  over  one  hundred  thons md  inhabitants,  or 
any  such  city,  shall  be  allowed  to  become  indobted  for  any  purpose  or  in  any 
ma.mer  to  an  amount  which,  including  existing  indebtedness,  shall  exceed  ten 
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ARTICLES  OF  CONFEDERATION,  1781-1788 
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Articles  of  Confederation  and  Perpetual  Union  between  the  States  of  New 
Hampshire,  Massachusetts  Bay,  Rhode  Island  and  Providence  Plantations, 
Connecticut,  New  York,  New  Jersey,  Pennsylvania,  Delaware,  Maryland, 
Virginia,  North  Carolina,  South  Carolina,  and  Georgia. 

Article  I.  The  style  of  this  coufedeiacy  shall  be,  "  The  United  States  of 
America." 

Ai:t.  II.  Each  State  retains  its  sovereignty,  freedom,  and  independence, 
and  every  power,  jurisdiction,  and  right,  which  is  not  by  this  confederation 
expressly  delegated  to  the  United  States  in  Congress  assembled. 

AiiT.  III.  The  said  States  hereby  severally  enter  into  a  firm  league  of 
friendship  with  each  other,  for  their  common  defence,  the  security  of  their 
liberties,  and  their  mutual  and  general  welfare,  binding  themselves  to  assist 
each  other  against  all  force  offered  to,  or  attacks  made  upon  them,  or  any  of 
them,  on  account  of  religion,  sovereignty,  trade,  or  any  other  pretence  what- 
ever. 

AuT.  IV.  The  better  to  secure  and  r  rpetuate  mutual  friendship  and  inter- 
course among  the  people  of  the  different  States  in  this  Union,  the  free 
inhabitants  of  each  of  these  States,  paupers,  vagabonds,  and  fugitives  from 
justice  excepted,  shall  be  entitled  to  all  privileges  and  imoiunities  of  free 
citizens  in  the  several  States;  and  the  people  of  each  State  shall  have  free 
ingress  and  regress  to  and  from  any  other  State,  and  shall  enjoy  therein  all 
the  privileges  of  trade  and  commerce,  subject  to  the  same  duties,  impositions, 
and  restrictions,  as  the  inhabitants  thereof  respectively  ;  provided  that  such 
restrictions  shall  not  extend  so  far  as  to  prevent  the  removal  of  property  im- 
ported into  any  State,  to  any  other  State  of  which  the  owner  is  an  inhabitant; 
provided,  also,  that  no  imposition,  duties,  or  restriction,  shall  be  laid  by  any 
State  on  the  property  of  the  United  States,  or  cither  of  them. 

If  any  person  giiilty  of,  or  charged  with,  treason,  felony,  or  other  high 
misdemeanour  in  any  State,  shall  flee  from  justice,  and  be  found  in  any  of 
the  United  States,  he  shall,  upon  demand  of  the  governor  or  executive  power 
of  the  State  from  which  he  lied,  be  delivered  up,  and  removed  to  the  State 
having  jurisdiction  of  his  offence. 

Full  faith  and  credit  shall  be  given,  in  each  of  these  States,  to  the  records 
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acts,  and  judicial  proceedings  of  the  courts  and  magistrates  of  every  other 
State. 

AiiT.  V.  For  the  more  convenient  management  of  the  generiil  interests  of 
the  United  States,  delegates  shall  be  annually  appointed  in  such  manner  as 
the  legislature  of  each  State  shall  direct,  to  meet  in  Congress  on  the  lirat 
Monday  in  November,  in  every  year,  with  a  power  reserved  to  each  State  to 
recall  its  delegates,  or  any  of  them,  at  any  time  within  the  year,  and  to  send 
others  in  tlieir  stead  for  the  remainder  of  the  year. 

No  State  shall  be  represented  in  Congress  by  less  than  two,  nor  by  more 
than  seven  members ;  and  no  person  shall  be  capable  of  being  a  delegate  for 
more  than  three  years,  in  any  term  of  six  years  ;  nor  shall  any  person,  being 
a  delegate,  be  capable  of  holding  any  office  under  the  United  States,  for  which 
he,  or  another  lor  his  benefit,  receives  any  salary,  fees,  or  emolument  of  any 
kind. 

Each  State  shall  maintain  its  own  delegates  in  any  meeting  of  the  States, 
and  while  they  act  as  members  of  the  committee  of  the  States. 

In  determining  questions  in  the  United  States,  in  Congress  assembled, 
each  State  shall  have  one  vote. 

Freedom  of  speech  and  debate  in  Congress  shall  not  bo  impeached  or 
questioned  in  any  court  or  place  out  of  Congress  ;  and  the  members  of  Con- 
gress shall  be  protected  in  their  persons  from  arrests  and  imprisonments 
during  the  time  of  their  going  to  and  from,  and  attendance  on  Congress,  ex- 
cept for  treason,  felony,  or  breach  of  the  peace. 

Art.  VI.  Y.o  State,  without  the  consent  of  the  United  States,  in  Congress 
assembled,  shall  send  any  embassy  to,  or  receive  any  embassy  from,  or  enter 
into  any  conference,  agreement,  alliance,  or  treaty,  with  any  king,  prince,  or 
state  ;  nor  shall  any  person  holding  any  oflice  of  profit  oi  trust  under  the  United 
States,  or  any  of  them,  accept  of  any  present,  emolument,  office,  or  title  of 
any  kind  whatever,  from  any  king,  prince,  or  foreign  state ;  nor  shall  the 
United  States,  in  Congress  assembled,  or  any  of  them,  grant  any  title  of 
nobility. 

No  two  or  more  States  shall  enter  into  any  treaty,  confederation,  or  alliance 
whatever  between  them,  without  the  consent  of  the  United  States,  in  Congress 
assembled,  specifying  accurately  the  purposes  for  which  the  same  is  to  be 
entered  into,  and  how  long  it  shall  continue. 

No  States  shall  lay  any  imposts  or  duties  which  may  interfere  with  any 
stipulations  in  treaties  entered  into  by  the  United  States,  in  Congress  as- 
sembled, with  any  king,  prince,  or  state,  in  pursuance  of  any  treaties  already 
proposed  by  Congress  to  the  courts  of  France  and  Spain. 

No  vessels  of  war  shall  be  kept  up  in  time  of  peace  by  any  State,  except 
such  number  only  as  shall  be  deemed  necessary  by  the  United  States,  in  Con- 
gress assembled,  for  the  defence  of  such  State  or  its  trade  ;  nor  shall  any  body 
of  forces  be  kept  up  by  any  State,  in  time  of  peace,  except  such  number  only 
as,  in  the  judgment  of  the  United  States,  in  Congress  assembled,  shall  be 
deemed  requisite  to  garrison  the  forts  necessary  for  the  defence  of  such  State  ; 
but  every  State  shall  always  keep  up  a  well-regulated  and  discijdined  militia, 
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sufficiently  armed  and  accoutred,  and  shall  provide  and  constantly  have  ready 
for  use,  in  i)ublic  stores,  a  due  number  of  field-pieces  and  teuts,  and  a  proper 
quantity  of  arms,  ammunition,  and  camp  equipage. 

No  State  shall  engage  in  any  war  without  the  consent  of  the  United  States, 
in  Congress  assembled,  unless  such  State  be  actually  invaded  by  enemies,  or 
shall  have  received  certain  advice  of  a  resolution  being  formed  by  some 
nation  of  Indians  to  invade  such  State,  and  the  danger  is  so  imminent  as  not 
to  admit  of  a  delay  till  the  United  States,  in  Congress  assembled,  can  be 
consulted  ;  nor  shall  any  State  grant  commissions  to  any  ships  or  vessels  of 
war,  nor  letters  of  marque  or  reprisal,  except  it  be  after  a  declaration  of  war 
by  the  United  States,  in  Congress  assembled,  and  then  only  against  the  king- 
dom or  state,  and  the  subjects  thereof  against  which  war  has  been  so  declared, 
and  under  such  regulations  as  shall  be  established  by  the  United  States,  in 
Congress  assembled,  unless  such  State  be  infested  by  pirates,  in  which  case 
vessels  of  war  may  be  fitted  out  for  that  occasion,  and  kept  so  long  as  the 
danger  shall  continue,  or  until  the  United  States,  in  Congress  assembled, 
shall  determine  otherwise. 

Art.  VII.  When  land  forces  are  raised  by  any  State  for  the  common 
defence,  all  officers  of  or  under  the  rank  of  colonel  sliall  be  appointed  by  the 
legislature  of  each  State  respectively  by  whom  such  forces  shall  be  raised,  or 
in  such  manner  as  .such  State  shall  direct,  and  all  vacancies  shall  be  idled  up 
by  the  State  which  first  made  the  appointment. 

Aet.  VIII.  All  charges  of  war,  and  all  other  expenses  that  shall  be  in- 
curred for  the  common  defence  or  general  welfare,  and  allowed  by  the  United 
States,  in  Congress  assembled,  shall  be  defrayed  out  of  a  common  treasury, 
which  shall  be  suiiplied  by  the  several  States,  in  proportion  to  the  value  of 
all  land  within  each  State,  granted  to,  or  surveyed  for,  any  person,  as  such 
land  and  the  buildings  and  imi)rovements  thereon  shall  be  estimated  accord- 
ing to  such  mode  as  the  United  States,  in  Congress  assembled,  shall,  from 
time  to  time,  direct  and  appoint.  The  taxes  for  paying  that  proportion  shall 
be  laid  and  levied  by  the  authority  and  direction  of  the  legislatures  of  the 
several  States,  within  the  time  agreed  upon  by  the  United  States,  in  Congress 
assembled. 

Art.  IX.  The  United  States,  in  Congress  assembled,  shall  have  Lhe  sole 
and  exclusive  right  and  power  of  determining  on  peace  and  war,  except  in  the 
cases  mentioned  in  the  sixth  Article  ;  of  sending  and  receiving  ambassadors  ; 
entering  into  treaties  and  alliances,  provided  that  no  treaty  of  commerce  shall 
be  made  whereby  the  legislative  power  of  the  respective  States  shall  be  re- 
strained from  imposing  such  imposts  and  duties  on  foreigners,  aa  their  own 
people  are  subjected  to,  or  from  prohibiting  the  exportatioa  or  importation  of 
any  species  of  goods  or  commodities  whatsoever ;  of  establishing  rules  for 
deciding,  in  all  cases,  what  captures  on  land  or  water  shall  be  legal,  and  in 
what  manner  prizes  taken  by  land  or  naval  forces  in  the  service  of  the  United 
States  shall  be  divided  or  appropriated ;  of  granting  letters  of  marque  and 
reprisal  in  times  of  peace ;   appointing  courts  for  tiie  trial  of  piracies  and 
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and  deterrniiiiug  finally  appeals  in  all  cases  of  captures ;  provided  that  no 
member  of  Congress  shall  be  appointed  as  judge  of  any  of  the  said  courts. 

The  United  States,  in  Congress  assembled,  shall  also  be  the  last  resort  on 
appeal,  in  all  disputes  and  diifereuces  now  subsisting,  or  that  hereafter  may 
arise  between  two  or  more  States  concerning  boundary,  jurisdiction,  or  any 
other  cause  whatever ;  which  authority  shall  always  bo  exercised  in  the 
manner  following :  Whenever  the  legislative  or  executive  authority,  or  lawful 
agent  of  any  State  in  controversy  with  another,  shall  present  a  petition  to 
Congress,  stating  the  matter  in  question,  and  praying  for  a  hearing,  notice 
thereof  shall  be  "ven  by  order  of  Congress  to  the  legislatii'o  or  executive 
authority  of  the  other  State  in  controversy,  and  a  day  assigned  for  the  appear- 
ance of  the  parties  by  their  lawful  agents,  who  shall  then  be  directed  to 
appoint,  by  joint  consent,  commissioners  or  judges  to  constitute  a  court  for 
hearing  and  determining  the  matter  in  question  ;  but  if  they  cannot  agree, 
Congress  shall  name  three  persons  out  of  each  of  the  United  States,  and  from 
the  list  of  such  persons  each  party  shall  alternately  strike  out  one,  the 
petitioners  beginning,  until  the  number  shall  be  reduced  to  thirteen ;  and 
from  that  number  not  less  than  seven  nor  more  than  nine  names,  as  Congress 
shall  direct,  shall,  in  the  presence  of  Congress,  be  drawn  out  by  lot ;  and  the 
persons  whose  names  shall  be  so  drawn,  or  any  five  of  them,  shall  bo  com- 
missioners or  judges,  to  hear  and  finally  determine  the  controversy,  so  always  as 
a  major  part  of  the  judges  who  sliall  hear  the  cause  shall  agree  in  the  determina- 
tion ;  and  if  either  party  shall  neglect  to  attend  at  the  day  appointed,  without 
showing  reasons  which  Congress  shall  judge  sulficient,  or  being  present,  shall 
refuse  to  strike,  the  Congress  shall  proceed  to  nonnnate  three  persons  out  of 
each  State,  and  the  secretary  of  Congress  shall  Si,iike  in  behalf  of  such  party 
absent  or  refusing  ;  and  the  judgment  and  sentence  of  the  court,  to  be 
appointed  in  the  manner  before  prescribed,  shall  be  final  and  conclusive ;  and 
if  any  of  the  parties  shall  refuse  to  submit  to  the  authority  of  such  court, 
or  to  appear  or  defend  their  claim  or  cause,  the  court  shall  nevertheless  pro- 
ceed to  pronounce  sentence  or  judgment,  which  shall  in  like  manner  be  final 
and  decisive  ;  the  judgment  or  sentence  and  other  proceedings  being  in  citl  v.r 
case  transmitted  to  Congress,  and  loilged  among  the  acts  of  Congress  for  the 
security  of  the  partiee  concerned  ;  provided,  that  every  commissioner,  before 
he  sits  in  judgment,  shall  take  an  oath,  to  be  administered  by  one  of  the 
judges  of  the  supreme  or  superior  court  of  the  State  where  the  cause  shall  bo 
tried,  "well  and  truly  to  hear  and  determine  the  matter  in  question,  accord- 
ing to  the  best  of  his  judgment,  without  favour,  atl'ection,  or  hope  of  reward." 
Provided,  also,  that  no  State  shall  be  deprived  of  territory  for  the  benefit  of 
the  United  States. 

All  controversies  concerning  the  private  right  of  soil  claimed  under  differ- 
ent grants  of  two  or  more  States,  whose  jurisdictions,  as  they  may  respect 
such  lands,  and  the  States  which  passed  such  grants,  are  adjusted,  the  said  grants 
or  either  of  them  being  at  the  same  time  claimed  to  have  originated  ante- 
cedent to  such  settlement  of  jurisdicition,  shall,  on  the  petition  of  either  party 
to  the  Congress  of  the  United  States,  be  finally  determined,  as  near  as  may 
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be,  in  the  same  mauuer  as  is  before  prescribed  for  deciding  disputes  respecting 
territorial  jurisdiction  between  different  States. 

The  United  States,  in  Congress  assembled,  shall  also  have  the  sole  and 
exclusive  right  and  power  of  regulating  the  alloy  and  value  of  coin  struck  by 
tlieir  own  authority,  or  by  that  of  the  respective  States  ;  ilxing  the  standard 
of  weights  and  measures  throughout  the  United  States  ;  regulating  the  trade 
and  managing  all  affairs  with  the  Indiana  not  members  of  any  of  the  States ; 
provided  that  the  legislative  righ';  of  any  State,  within  its  own  limits,  be  not 
infriuged  or  violated  ;  establishing  and  regulating  post-ofhces  from  one  State 
to  another  throughout  all  the  United  States,  and  exacting  such  postage  on 
the  papers  passing  through  the  same  as  may  be  requisite  to  defray  the  ex- 
penses of  the  said  office  ;  appointing  all  officers  of  the  land  forces  in  the 
service  of  the  United  States,  excepting  regimental  officers ;  appointing  all 
the  officers  of  the  naval  forces,  and  commissioning  all  officers  whatever  in  the 
service  of  the  United  States  ;  making  rules  for  the  government  and  regulation 
of  the  said  land  and  naval  forces,  and  directing  their  operations. 

The  United  States,  in  Congress  assembled,  shall  have  authority  to  ap- 
point a  committee,  to  sit  in  the  recess  of  Congress,  to  be  denominated  "A 
Committee  of  the  States,"  and  to  consist  of  one  delegate  from  each  State ; 
and  to  appoint  8uo\  other  committees  and  civil  ollicers  as  may  be  necessary 
for  managing  the  general  affairs  of  the  United  States  under  their  direction  ; 
to  appoint  one  of  their  number  to  preside,  provided  that  no  person  be  allowed 
to  serve  in  the  office  of  president  more  than  one  yea'"  in  any  term  of  three 
years  ;  to  ascertain  the  necessary  sums  of  money  to  bs  raised  for  the  service 
of  the  Urited  States,  and  to  appropriate  and  apply  the  same  for  defraying  the 
public  expenses  ;  to  borrow  money  or  emit  bills  on  the  credit  of  the  United 
States,  transmitting  every  half  year  to  the  respective  States  an  account  of  the 
sums  of  money  so  borrowed  or  emitted  ;  to  build  and  equip  a  navy  ;  to  agree 
upon  the  number  of  land  forces,  and  to  make  requisitions  from  each  State  for 
its  quota,  in  proportion  to  the  number  of  white  inhabitants  in  such  State 
which  requisition  shall  be  binding ;  and  thereupon  the  legislature  of  each 
State  shall  appoint  the  regimental  officers,  raise  the  men,  and  clothe,  arm, 
and  equip  them  in  a  soldier-like  manner  at  the  expense  of  the  United  States  ; 
and  the  officers  and  men  so  clothed,  armed,  and  equipped  shall  march  to  the 
placij  appointed,  and  within  the  time  agreed  on  by  the  United  States,  in 
Congress  assembled ;  but  if  the  United  States,  in  Congress  assembled,  shall, 
on  consideration  of  circumstances,  judge  proper  that  any  State  shuuld  not 
raise  men,  or  should  raise  a  smaller  number  than  its  quota,  and  that  any 
other  State  should  raise  a  greater  number  of  men  than  the  quota  thereof,  such 
extra  number  shall  be  raised,  officered,  clothed,  armed,  and  equipped  in  the 
same  manner  as  the  quota  of  such  State,  unless  the  legislature  of  such  State 
shall  judge  that  such  extra  number  can  not  be  safely  spared  out  of  the  same, 
in  which  case  they  shall  raise,  officer,  clothe,  arm,  and  equip  as  many  of  such 
extra  number  as  thsy  judge  can  be  safely  spared,  and  the  officers  and  men  so 
clothed,  armed,  and  equipped  shall  march  to  the  place  appointed,  and  within 
the  time  agreed  on  by  the  United  States,  in  Congress  assembled. 
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Tlie  United  States,  in  Congress  Jtssombled,  shall  never  engage  in  a  war,  nor 
grant  letters  of  marque  and  reprisal  in  time  of  peace,  nor  enter  into  any 
treaties  or  alliances,  nor  coin  money,  nor  regulate  the  vahio  thereof,  nor 
ascertain  the  sums  ana  expenses  necessary  for  the  defence  and  welfare  of  the 
United  States,  or  any  of  them,  nor  emit  bills,  nor  borrow  money  on  the  credit 
of  the  United  States,  nor  appropriate  moTiey,  nor  agree  upon  the  number  of 
vessels  of  war  to  be  built  or  purchased,  or  the  number  of  land  or  sea  forces  to 
be  raised,  nor  appoint  a  commander-in-chief  of  the  army  or  navy,  unlesr,  nine 
States  assent  to  the  same,  nor  shall  a  (jucstion  on  any  other  jioint,  except  for 
adjourning  from  day  to  day,  be  determined,  unless  by  the  votes  of  a  majority 
of  the  United  States,  in  Congress  assembler!. 

The  Congress  of  the  United  States  shall  have  power  to  adjourn  to  anytime 
within  the  year,  and  to  any  place  within  the  United  "tates,  so  tliat  no  period 
of  adjournment  be  for  a  longer  duration  than  the  space  of  six  months,  and 
shall  publish  the  journal  of  their  proceedings  monthly,  except  such  parts 
thereof  relating  to  treaties,  alliances,  or  military  operations  as  in  their  judg- 
ment require  secrecy  ;  and  the  yeas  and  nays  of  the  delegates  of  each  State 
on  any  question,  shall  be  entered  on  the  journal,  when  it  is  desired  by  any 
delegate  ;  and  the  delegates  of  a  State,  or  any  of  them,  at  his  or  their  request, 
shall  be  furniVlied  with  a  transcript  of  the  said  journal,  except  suc^^  parts  as 
are  above  excepted,  to  lay  before  the  legislatures  of  the  several  Stat..-s. 

Art.  X.  The  committee  of  the  States,  or  any  nine  of  them,  shall  bo 
authorized  to  execute,  in  the  recess  of  Congress,  such  of  the  powers  of 
Congress  as  the  United  States,  in  Congress  assembled,  by  the  consent  of  nine 
States,  shall,  from  time  to  time,  think  expedient  to  vest  them  with  ;  pro- 
vided that  no  power  be  delegated  to  t'lie  said  committee,  for  the  exercise 
of  which,  by  the  Articles  of  Confederation,  the  voice  of  nine  States,  in  the 
Congress  of  the  United  States  nssembled,  is  requisite. 

Art  XL  Canada  acceding  to  this  Confederation,  and  joining  in  the 
measures  of  the  United  States,  shall  be  admitted  into,  and  entitled  to  all  the 
advantages  oi  this  Union  ;  but  no  other  colony  shall  be  admitted  into  the 
same  unless  such  admission  be  agreed  to  by  nine  States. 

Art.  XIL  All  bills  of  credit  emitted,  moneys  borrowed,  and  debts  con- 
tracted by  or  under  the  authority  of  Congress,  before  the  assembling  of  the 
United  States,  in  pursuance  of  the  present  Confederatior ,  shall  be  deemed  and 
considered  as  a  charge  against  the  United  States,  for  payment  and  satisfaction 
whereof  the  said  United  States  and  the  public  faith  are  hereby  solemnly 
iledged. 

Art.  Xin.  Every  State  shall  abide  by  the  determinations  of  the  United 
&tates,  in  Congress  assembled,  on  all  questions  which  by  this  Confederation 
are  submitted  to  them.  And  the  Articles  of  this  Confederation  shall  be 
inviolably  observed  by  every  State,  and  the  Union  shall  be  perpetual ;  nor 
shall  any  alteration  at  any  time  hereafter  be  made  in  any  of  them,  unless  such 
alteration  be  agreed  to  in  a  Congress  of  the  United  States,  and  be  afterwards 
confirmed  by  the  legislatures  of  every  State. 

And  whereas  it  hath  pleased  the  great  Governor  of  the  world  to  ii.cline  the 
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hearts  of  tho  lcf;islatures  we  respectively  represent  in  Confrress  to  approve  of, 
and  to  authorize  us  to  ratify  tho  said  Articles  of  Confederation  and  perpetual 
Union,  Know  ye,  that  we,  the  undersifjned  delegates,  by  virtue  of  tho  power 
and  authority  to  us  given  for  ':hat  purpose,  do,  hy  these  presents,  in  the 
name  and  in  behalf  of  our  respective  constituents,  fully  and  entirely  ratify 
and  confirm  each  and  every  of  the  said  Articles  of  Confederation  and  perpetual 
Union,  and  all  and  singular  tho  matters  and  things  therein  contained.  And 
we  do  further  solemnly  pliglit  and  engage  the  faith  of  our  respective 
constituents,  that  they  shall  abide  by  the  determinations  of  the  United  States, 
in  Congres  assembled,  on  all  questions  which  by  the  said  Confederation  are 
submitted  to  them  ;  and  that  the  Articles  thereof  shall  be  inviolably  observed 
by  tho  States  we  respectively  represent,  and  that  the  Union  shall  be  per- 
petual. In  witness  whereof  we  have  hereunto  set  our  hands  in  Congress. 
Done  at  Philadelphia,  in  the  State  of  Pennsylvania,  the  ninth  day  of  July, 
in  tho  year  of  our  Lord  1778,  and  in  the  third  year  of  tho  Independence  of 
America. 

[These  Articles  were  not  ratified  by  all  the  States  until  1st  March  1781, 
when  the  delegates  of  Maryland,  the  latest  in  ratifying,  signed  for  her.l 
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CONSTITUTION   OF  THE   UNITED   STATES 


We,  the  people  of  the  United  Status,  in  order  to  form  a  more  perfect  union, 
establish  justice,  insure  domestic  tranquillity,  provide  for  the  common  defence, 
promote  the  general  welfare,  and  secure  the  blessings  of  liberty  to  ourselves 
and  our  posterity,  do  ordain  and  establish  this  Constitution  for  the  United 
States  of  America. 

ARTICLE   I 

Section  1.  All  legislative  powers  herein  granted  shall  be  vested  in  a 
Congress  of  the  United  States,  which  shall  consist  of  a  Senate  and  a  House  of 
Representatives. 

Sec.  2.  The  House  of  Representatives  shall  be  composed  of  members 
chosen  every  second  year  by  the  people  of  the  several  States,  and  the  electors 
in  each  State  shall  have  the  qualifications  requisite  for  electors  of  the  most 
numerous  branch  of  the  State  legislature. 

No  person  shall  be  a  Representative  who  shall  not  have  atfc  ined  the  age  of 
twenty-five  years,  and  been  seven  years  a  citizen  of  the  United  States,  and 
who  shall  not,  when  elected,  be  an  inhabitant  of  that  State  in  which  he  shall 
be  chosen. 

[Representatives  and  direct  taxes  shall  be  apportioned  among  the  several 
States  which  may  be  included  within  this  Union,  according  to  their  respective 
numbers,  which  shall  be  deteimined  by  adding  to  the  whole  number  of  free 
persons,  including  those  bound  to  service  for  a  term  of  years,  and  excluding 
Indians  not  taxed,  three-fifths  of  all  other  persons.]  ^  The  actual  enumeration 
shall  be  made  within  three  years  after  the  first  meeting  of  the  Congress  of  the 
United  States,  and  within  every  subsequent  term  of  ten  years,  in  such  manner 
as  they  shall  by  law  direct.  The  number  of  Representatives  shall  not  exceed 
one  for  every  thirty  thousand,  but  each  State  shall  have  at  least  one  Repre- 
sen'  :ive ;  and  urtil  such  enumeration  shall  be  made,  the  f^tato  of  New 
Hampshiie  shall  '  3  entitled  to  choose  three,  Massachusetts  eight,  Rhode 
Island  and  Piovidence  Plantations  one,  Connecticut  five.  New  York  six.  New 
Jersey  four,  Pennsylvania  eight,  Delaware  one,  Maryland  six,  Virginia  ten, 
North  Carolina  five,  South  Carolina  five,  and  Georgia  three. 


^  Tlie  clause  included  in  brackets  is  amended  by  the  XlVth  Amendment,  2d 
section. 


i  i 


■  , 


696 


APrENDIX 


When  vacancies  happen  in  the  reproscntatioji  from  any  State,  the  executive 
authority  thereof  sliall  issue  writs  of  election  to  fill  such  vacancies. 

The  House  of  Representatives  shall  choose  their  sjicaker  and  other  officers  ; 
and  shall  have  the  sole  power  of  impcachniunt 

Sec.  3.  The  Senate  of  the  United  States  shall  be  composed  of  two  Senators 
from  each  State,  chosen  by  the  legislature  thereof,  for  six  years ;  and  each 
Senator  shall  have  one  vote. 

Immediately  after  they  shall  be  assembled  in  consequence  of  the  first 
election,  they  shall  be  divided  as  equally  as  may  he  into  three  classes.  The 
seats  of  the  Senators  of  tho  iirst  class  shall  be  vacat(?d  at  the  expiration  of  the 
second  year,  of  the  second  class  at  the  expiration  of  the  fourth  year,  and  of 
the  third  class  at  the  expiration  of  the  sixth  year,  so  that  one-third  may  be 
chosen  every  second  year ;  and  if  vacancies  happen  by  resignation,  or  other- 
wise, during  the  recess  of  the  legislature  of  any  State,  the  executive  thereof 
may  make  temporary  appointments  until  the  next  meeting  of  the  legislature, 
which  shall  then  fill  such  vacancies. 

No  person  shall  be  a  Senator  who  shall  not  have  attained  to  the  age  of 
thirty  years,  and  been  nine  years  a  citizen  of  the  United  States,  and  who 
shall  not,  when  elected,  be  an  inhabitant  of  that  State  for  which  he  shall  be 
chosen. 

The  Vice-President  of  the  United  States  shall  be  President  of  the  Senate, 
but  shall  have  no  vote,  unless  they  be  equally  divided. 

The  Senate  shall  choose  their  other  oflicers,  and  also  a  President  pro 
tempore,  in  the  absence  of  the  Vice-President,  or  when  he  shall  exercise  the 
office  of  President  of  the  United  States. 

The  Senate  shall  have  sole  power  to  try  all  impeachments.  When  sitting 
for  that  purpose,  they  shall  be  on  oath  or  affirmation.  When  the  President 
of  the  United  States  is  tried,  the  Chief  Justice  shall  preside ;  and  no  Person 
shall  be  convicted  without  the  concurrence  of  two-thirds  of  the  members  present. 

Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to 
removal  from  office,  and  disqualification  to  hold  and  enjoy  any  office  of 
honour,  trust,  or  profit  under  the  United  States  ;  but  the  party  convicted 
shall  nevertheless  be  liable  and  subject  to  indictment,  trial,  judgment,  and 
punishment,  according  to  law. 

Sec.  4.  The  times,  places,  and  manner  of  holding  elections  for  Senators 
and  Representatives  shall  be  prescribed  in  each  State  by  the  legislature 
thereof ;  but  the  Congress  may  at  any  time  by  law  make  or  alter  such 
regulations,  except  as  to  the  places  of  choosing  Senators. 

The  Congress  shall  assemble  at  least  once  in  every  year,  and  such  meeting 
shall  be  on  the  first  Monday  in  December,  unless  they  shall  by  law  appoint  a 
different  day. 

Sec.  5.  Each  house  shall  be  the  judge  of  the  elections,  returns,  and 
qualifications  of  its  own  members,  and  a  majority  of  each  shall  constitute  a 
quorum  to  do  business  ;  but  a  smaller  number  may  adjourn  from  day  to  day, 
and  may  be  authorized  to  compel  the  attendance  of  absent  members,  in  such 
manner,  and  under  such  penalties  as  each  house  may  provide. 
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Each  house  may  determine  the  rules  of  its  proceedings,  punish  its  niembers 
for  disorderly  behaviour,  and,  with  the  concurrence  of  two-thirds,  expel  a 
member. 

Each  house  shall  keep  a  journal  of  its  proceedings,  and  from  time  to  timo 
publish  the  same,  excepting  such  parts  as  may  in  their  judgment  reriuire 
secrecy  ;  and  the  yeas  and  nays  of  the  meiiibevs  of  either  house  on  any 
question  shall,  at  the  desire  of  one-fifth  of  those  present,  be  entered  on  the 
journal. 

Neither  house,  during  the  session  of  Congress,  shall,  without  the  consent  of 
the  other,  adjourn  for  more  than  three  days,  nor  to  any  other  place  than  that 
in  which  the  two  houses  sliall  be  sitting. 

Sec.  6.  The  Senators  and  Representatives  shall  receive  a  compensation  for 
their  services,  to  be  ascertained  by  law,  and  paid  out  of  the  Treasury  of  the 
United  States.  They  shall  in  all  cases,  except  treason,  felony,  and  breach  of 
the  peace,  be  privileged  from  arrest  during  their  attendance  at  the  session  of 
their  respective  houses,  and  in  going  to  and  returning  from  the  same ;  and 
for  any  speech  or  debate  in  either  house  they  shall  not  be  questioned  in  any 
other  place. 

No  Senator  or  Representative  shall,  during  the  time  for  which  he  was 
elected,  be  appointed  to  any  civil  office  under  the  authority  of  the  United 
States,  which  shall  have  been  created,  or  the  emoluments  whereof  shall  have 
been  increased  during  such  time  ;  and  no  person  holding  any  office  under  the 
United  States  shall  be  a  member  of  either  house  during  his  continuance  in 
office. 

Sec.  7.  All  bills  for  raising  revenues  shall  originate  in  the  House  of 
Representatives  ;  but  the  Senate  may  propose  or  concur  with  amendments  as 
on  other  bills. 

Every  bill  which  shall  have  passed  the  House  of  Representatives  and  the 
Senate  shall,  before  it  becomes  a  law,  be  presented  to  the  President  of  the 
United  Stales ;  if  he  approve  he  shall  sign  it,  Init  if  not  he  shall  return  it, 
with  his  objections,  to  that  house  in  which  it  shall  have  originated,  who  shall 
enter  the  objections  at  large  on  their  journal,  and  proceed  to  reconsider  it. 
If  after  such  reconsideration  two-thirds  of  that  house  shall  agree  to  pass  the 
bill,  it  shall  be  sent,  together  with  the  objections,  to  the  other  house,  by 
which  it  shall  likewise  be  reconsidered,  and  if  approved  by  two-thirds  of  that 
house,  it  shall  become  a  law.  But  in  all  cases  the  votes  of  both  houses  shall 
be  determined  by  yeas  and  nays,  and  the  names  of  the  persons  voting  for  and 
against  the  bill  shall  be  entered  on  the  journal  of  each  house  respectively. 
If  any  bill  shall  not  be  returned  by  the  President  within  ten  days  (Sundays 
exce]>U'd)  after  it  shall  have  been  presented  to  him,  the  same  shall  be  a  law, 
in  like  manner  as  if  he  had  signed  it,  unless  ^he  Congress  by  their  adjourn- 
ment prevents  its  return,  in  which  case  it  shall  not  be  a  law. 

Every  order,  resolution,  or  vote  to  which  the  concurrence  of  the  Senate  and 
the  House  of  Representatives  may  be  necessary  (except  on  a  question  of 
adjournment)  shall  be  presented  to  the  President  of  the  United  States ;  and 
before  the  same  shall  take  effect  shall  be  approved  by  him,  or  being  dis- 
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ai>i)rovo(l  by  liiin,  sliall  bo  repassed  by  two-thinls  of  tlin  .Senate  and  House 
of  KcjiresentativcH,  accordiri}^  to  tho  rules  and  limitations  {tresciibed  in  the 
i.'uso  of  a  bill. 

Skc.  8.  The  Conj^resH  shall  have  power  to  liiy  iuid  colleet  taxes,  duties, 
imposts,  and  cxeises,  to  jmy  the  debts  and  provide  for  the  common  defence 
and  general  welfare  of  the  United  States  ;  but  all  duties,  imposts,  and  excises 
shall  bo  uiuform  throughout  the  United  States  ; 

To  borrow  money  on  tho  credit  of  tho  United  States  ; 

To  regulate  commerce  with  foreign  nations,  and  among  tho  several  States, 
and  with  the  Indian  tribes  ; 

To  establish  an  uniform  rule  of  naturalization,  and  uniform  laws  on  the 
subject  of  bankruptcies  throughout  the  United  Stiites  ; 

To  coin  money,  regulate  the  value  thereof,  and  of  foreign  coin,  and  fix  the 
standard  of  weights  and  measures  ; 

To  provide  for  tho  punishment  of  counterfi'iting  the  securities  and  current 
coin  of  the  United  States  ; 

To  establish  post-offices  and  post-roads. 

To  promote  tho  progress  of  science  and  useful  arts,  by  securing  for  limited 
times  to  authors  and  inventors  the  exclusive  right  to  their  respective  writings 
and  discoveries ; 

To  constitute  tribunals  inferior  to  the  Supreme  Court ; 

To  define  and  punish  piracies  and  felonies  committed  on  the  high  seas,  and 
offences  against  the  law  of  nations. 

To  declare  war,  grant  letters  of  marque  and  reprisal,  and  make  rules  con- 
cerning captures  on  land  and  water  ; 

To  raise  and  support  armies,  but  no  appropriation  of  money  to  that  use 
shall  be  for  a  longer  term  than  two  years  ; 

To  provide  and  maintain  a  navy  ; 

To  make  rules  for  the  government  and  regulation  of  the  land  and  naval  forces; 

To  provide  for  calling  forth  the  militia  to  execute  the  laws  of  the  Union, 
suppress  insurrections,  and  repel  invasions  ; 

To  ^  i-ovide  for  organizing,  arming,  and  disciplining  the  militia,  and  for 
governing  such  part  of  them  as  may  be  employed  in  the  service  of  the  United 
States,  reserving  to  the  States  respectively  tho  appointment  of  the  officers  and 
the  authority  of  training  the  militia  according  to  the  discipline  prescribed  by 
Congress  ; 

To  exercise  exclusive  legislation  in  all  cases  whatsoever,  over  such  district 
(not  exceeding  ten  miles  square)  as  may,  by  cession  of  particular  States,  and 
the  acceptance  of  Congress,  become  the  seat  of  the  Government  of  the  United 
States,  and  to  exercise  like  authority  over  all  places  purchased  by  tho  consent 
of  the  legislature  of  the  State  iu  which  the  same  .shall  be,  for  the  erection  of 
forts,  magazines,  arsenals,  dockyards,  and  other  needful  buildings  ;  and 

To  make  all  laws  which  shall  bo  necessary  and  proper  for  carrying  into 
execution  the  foregoing  powers,  and  all  other  powers  vested  by  this  Con- 
stitution in  the  Government  of  tho  United  States,  or  in  any  department  or 
officer  thereof. 
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Skc.  9.  The  migration  or  imiiortation  of  such  persons  ns  any  of  tlio  States 
now  existing  shall  think  ])roji(r  to  admit,  shall  not  bo  prohihiti'd  by  tho 
Ccngress  prior  to  tho  year  one  thousand  eight  hundred  and  eight,  but  a  tax 
or  duty  may  bo  imposed  on  such  importation,  not  exceeding  ten  dollars  foi 
each  i)erson. 

Tho  privilege  of  tho  writ  of  habeas  corpus  shall  not  be  suspended,  unless 
when  in  cases  of  rebellion  or  invasion  the  public  safety  may  require  it. 

No  bill  of  attainder  or  ex  post  facto  law  shall  be  passed. 

No  capitation,  or  other  direct  tax,  shall  bo  laid,  unless  in  proportion  to 
the  census  or  enumeration  hereinbefore  directed  to  be  taken. 

No  tax  or  duty  shall  be  laid  on  articles  exported  from  any  State. 

No  preference  shall  be  given  by  any  regulation  of  commerce  or  revenue  to 
tho  ports  of  one  State  over  those  of  another ;  nor  shall  vessels  bound  to,  or 
from,  one  State  lie  oblij^'od  to  enter,  clear,  or  pay  duties  in  another. 

No  money  shall  bo  drawn  from  tho  Treasury,  but  in  consequence  of  appro- 
priations made  by  law  ;  ami  a  regular  statement  and  account  of  the  receipts 
and  the  expenditures  of  all  public  money  shall  be  published  from  time  to  time. 

No  title  of  nobility  shall  be  granted  by  the  United  States  ;  and  no  person 
holding  any  office  of  profit  or  trust  under  them  shall,  without  the  consent  of 
tho  Congress,  accept  of  any  present,  emolument,  oflico,  or  title,  of  any  kind 
whatever,  from  any  king,  prince,  or  foreign  state. 

Sec.  10.  No  State  shall  enter  into  any  treaty,  alliance,  or  confederation ; 
grant  letters  of  marque  or  reprisal  ;  coin  money ;  emit  bills  of  credit ;  make 
any  thing  but  gold  and  silver  coin  a  tender  in  payment  of  debts  ;  pass  any 
bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the  obligation  of  con- 
tract?, or  grant  any  title  of  nobility. 

No  State  shall,  without  the  consent  of  the  Congress,  lay  any  imposts  or 
duties  on  imports  or  exports,  except  what  may  bo  absolutely  necessary  for 
executing  its  inspection  laws  ;  and  the  net  produce  of  all  duties  and  imposts, 
laid  by  any  State  on  imports  or  exports,  shall  be  for  the  use  of  the  Treasury 
of  the  United  States  ;  and  all  such  laws  shall  be  subject  to  the  revision  and 
control  of  the  Congress. 

No  State  shall,  without  the  consent  of  the  Congress,  lay  any  duty  of  ton- 
nage, keep  troops  or  ships  of  war  in  time  of  peace,  enter  into  any  agreement 
or  compact  with  another  State,  or  with  a  foreign  power,  or  engage  in  war, 
unless  actually  invaded,  or  in  such  imminent  danger  as  will  not  admit  of 
delay. 

ARTICLE    II 

SrcTKiN  1.  Tho  executive  power  shall  be  vested  in  a  President  of  tho 
United  States  of  America.  Ho  shall  hold  his  office  during  tho  term  of  four 
years,  and,  together  with  the  Vice-President,  chosen  for  the  same  term,  be 
elected  as  follows  : 

Each  State  shall  appoint,  in  such  manner  as  the  legislature  thereof  may 
direct,  a  number  of  directors,  equal  to  the  whole  number  of  Senators  and 
Representatives  to  which  the  State  may  bo  entitled  in  the  Congress  ;    but 
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no  Senator  or  Representative,  or  person  lioldiiij:;  an  ollicc  of  trust  or  profit 
under  the  United  States,  shall  be  appointed  an  elector. 

[The  electors  shall  meet  in  their  rosjiective  States,  and  vote  l)y  ballot  for 
two  persons,  of  whom  one  at  least  shall  not  be  an  inhabitant  of  the  same 
State  with  themselves.  And  they  shall  niiike  a  list  of  all  the  persons  voted 
for,  and  of  the  number  of  votes  for  each  ;  which  li.st  they  .shall  sign  and 
certify,  and  transmit  sealed  to  the  seat  of  the  Government  of  the  United 
States,  directed  to  the  Pre.sidont  of  the  Senate.  The  President  of  the  Senate 
shall,  in  the  presence  of  the  Stnate  and  the  House  of  Representatives,  open  all 
the  certificates,  and  the  votes  shall  then  be  counted.  The  person  having  the 
greatest  number  of  votes  shall  be  the  I'resident,  if  such  number  be  a  majority 
of  the  whole  number  of  electors  appointed  ;  and  if  there  be  more  than  one  who 
have  such  majority  and  have  an  equal  number  of  votes,  then  the  House  of 
Representatives  shall  immediately  clioose  by  ballot  one  of  them  for  President  ; 
and  if  no  person  have  a  majority,  then  from  the  live  highest  on  the  list  the 
.said  House  shall  in  like  manner  choose  the  President.  Hut  in  choosing  the 
President,  the  votes  shall  be  taken  by  States,  the  representation  from  each 
State  having  one  vote  ;  a  quorum  for  this  purpose  shall  consist  of  a  member  or 
members  from  two-thirds  of  the  States,  and  a  majority  of  all  the  States  shall 
be  necessary  to  a  choice.  In  every  case,  after  the  choice  of  the  President,  the 
person  having  the  greatest  number  of  votes  of  the  electors  shall  be  the  Vice- 
i'resident ;  but  if  +here  should  remain  two  or  more  who  have  equal  votes,  the 
Senate  shall  choose  from  them,  by  ballot,  the  Vice-President.]  ^ 

The  Congress  may  determine  the  time  of  choosing  the  electors,  and  the  day 
on  which  they  shall  give  their  votes  ;  which  day  shall  bo  the  same  throughout 
the  United  States. 

No  person  except  a  natural-born  citizen,  or  a  citizen  of  the  United  States 
at  the  time  of  the  adoption  of  this  Constitution,  shall  be  eligible  lo  the  oflice 
of  President ;  neither  shall  any  person  be  eligible  to  that  oflice  who  shall  not 
have  attained  the  age  of  thirty-five  years,  and  been  fourteen  years  a  resident 
within  the  United  States. 

In  case  of  the  removal  of  the  President  from  ollice,  or  of  his  death,  resig- 
nation, or  inability  to  discharge  the  powers  and  duties  of  the  said  oflice,  the 
same  shall  devolve  on  the  Vice-President,  and  the  Congress  may  by  law  pro- 
vide for  the  case  of  removal,  death,  resignation,  or  inability,  both  of  the 
President  or  Vice-President,  declaring  what  oiiicer  shall  then  act  as  President, 
and  such  oflicer  shall  act  accordingly  until  the  disability  be  removed,  or  a 
President  shall  be  elected. 

The  President  .shall,  at  stated  times,  receive  for  his  services  a  compensation, 
which  shall  neither  be  increased  nor  diminished  during  the  jtoriod  for  which 
he  shall  have  been  elected,  and  he  .shall  not  receive  within  that  period  any 
other  emolument  from  the  United  States,  or  any  of  them. 

Hefore  he  enter  on  the  execution  of  his  oflice,  he  shall  take  the  following 
oath  or  afiirmation : 


This  clause  in  brackets  has  Leon  supersudod  by  the  Xllth  Amendment. 
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'*  I  do  solemnly  swear  (or  alllrm)  that  I  will  faithfully  execute  the  ollice  of 
President  of  the  United  States,  and  will,  to  the  best  of  my  ability,  presoive, 
protect,  and  defend  the  Constitution  of  the  United  States." 

Sec.  2.  The  President  shall  be  comniander-iu-chief  of  tiie  army  and  navy 
of  the  United  States,  and  of  the  militia  of  the  several  States,  when  called  into 
the  actual  service  of  the  United  States  ;  he  may  reijuirj  the  opinion,  in  writ- 
ing, of  the  iiriucipal  ollicer  in  each  of  the  executive  departments,  upon  any 
subject  relating  to  the  duties  of  their  resi>fctive  otlicos,  and  he  shall  have 
power  to  grant  reprieves  and  pardons  for  offences  against  the  United  States, 
except  in  cases  of  impeachment. 

He  shall  have  power,  by  and  with  the  advice  and  consent  of  the  Senate,  to 
make  treaties,  provided  two-thirds  of  tht  Senators  present  concur  ;  and  ho 
shall  nominate,  and  by  and  with  the  advice  and  consent  of  the  Senate,  shall 
appoint  ambassadors,  other  public  nunisters  and  consuls,  jmigeM  ,j\  the  Su- 
j)reme  Court,  and  all  other  ollicers  of  the  United  States,  whose  appointments 
are  not  herein  otherwise  i)rovided  for,  and  which  shall  be  established  by  law  ; 
but  the  Congress  may  by  law  vest  the  appointment  of  such  infei»,)r  oflicers,  as 
they  flunk  proier,  in  tho  President  alone,  in  the  courts  of  laws,  or  in  the 
heads  of  depar,  .icnts. 

The  President  shall  have  power  to  fill  up  all  vacancies  that  may  happen 
during  the  recess  of  tho  Senate,  by  granting  conmussions  which  shall  expire 
at  tho  end  of  their  next  session. 

Sec.  3.  He  shall  from  time  to  time  give  to  the  Congress  information  of  tho 
state  of  the  Union,  and  recommend  to  their  consideration  such  measures  as 
he  shall  judge  necessary  and  ex})edienc  ;  ho  may,  on  extraordinary  occasions, 
convene  both  houses,  or  either  of  them,  and  in  case  of  disagreement  between 
them,  with  respect  to  tho  time  of  adjournment,  he  may  adjourn  them  to  such 
time  as  iie  shall  think  proper  ;  he  shall  receive  ambassadors  and  other  public 
ministers  ;  he  ahall  take  care  that  tho  laws  bo  faithfully  executed,  and  shall 
commission  all  tho  othcers  of  tho  United  States. 

Sec.  4.  The  President,  Vice-President,  and  all  civil  ollicers  of  the  United 
States,  shall  be  removed  from  otlice  on  impeachment  for,  and  conviction  of, 
treason,  bribery,  or  other  high  crimes  and  nusdenieanours. 

ARTICLE   III 

SK.fiTION  1.  The  judicial  power  of  the  United  States  shall  be  vested  in  one 
Supreme  Court,  and  in  such  inferior  courts  as  the  Congress  may  from  time  to 
time  ordain  and  establish.  The  judges,  both  of  the  Supreme  and  inferior 
courts,  shall  hold  their  oflBces  during  good  behaviour,  and  shall,  at  stated 
times,  re';eive  for  tij<'ir  services  a  compensation,  which  shall  noL  be  dinanished 
during  their  (^ntiniiauce  in  office. 

Sec.  2.  The  judicial  {K*wer  shall  extend  to  all  cases,  in  law  and  cfjuity, 
arising  under  this  Constitution,  the  laws  of  tho  United  Status,  and  treaties 
made,  or  which  shall  bi^  made,  under  their  authority ;  to  all  cases  affecting 
ambassadors,  other  public  ministers,  and  consuls  ;  to  all  cases  of  ailnurulty 


i'l 


IMI 


'  i  i 


702 


APPENDIX 


and  maritiino  jurisdiction  ;  to  controversies  to  wliich  the  United  States  ."hall 
be  a  party ;  to  controversies  between  two  or  more  States  ;  between  a  Statu 
and  citizens  of  another  State ;  between  citizens  of  different  States — betwet-n 
citizens  of  the  same  State  claiming,'  lauds  under  grants  of  different  States, 
and  between  a  State,  or  the  citizens  thereof,  and  foreign  states,  citizens,  or 
subjects. 

In  all  cases  affecting  ambassadors,  other  public  ministers  and  consuls,  and 
those  in  whicli  a  State  shall  be  a  party,  the  Supreme  Court  shall  have  original 
jurisdiction.  In  all  the  other  cases  before  mentioned,  the  Supreme  Courts 
shall  liavo  appellate  jurisdiction,  both  as  to  law  and  fact,  with  such  exception, 
and  under  such  regulations  as  the  Congress  shall  make. 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury  ; 
and  such  trial  shall  be  held  in  the  State  where  the  said  crimes  sliall  have  been 
committed ;  but  when  not  committed  witliin  any  State,  the  trial  shall  be  at 
such  place  or  places  as  the  Congress  may  by  law  liave  directed. 

Sku.  3.  Treason  against  the  United  States  shall  consist  only  in  Icvyini:  war 
against  them,  or  in  adhering  to  their  enemies,  giving  them  aid  and  comfort. 
No  person  shall  btf  convicted  of  treason  unless  on  the  testimony  of  two  wit- 
uasses  to  the  same  overt  act,  or  on  confession  in  open  court. 

The  Congress  shall  have  power  to  declare  the  punishment  of  treason,  but 
no  attainder  of  treason  shall  work  corruption  of  blood,  or  forfeiture  excejit 
during  the  life  of  the  person  attainted. 

ARTICLE   IV 

Skction  1.  Full  faith  and  credit  shall  be  given  in  each  State  to  the  public 
acts,  records,  and  judicial  proceedings  of  every  other  State.  And  the  Congress 
may  by  general  laws  prescribe  the  manner  in  wliich  such  acts,  records,  and 
proceedings  shall  be  proved,  and  the  ellect  thereof 

Sec.  2.  The  cilli:ens  of  each  State  shall  be  entitled  to  all  ]irivileges  and 
immunities  of  citizens  in  the  several  States. 

A  person  charged  in  any  State  with  treason,  felony,  or  other  crinie,  who 
shall  llee  from  justice  and  be  found  in  another  State,  shall,  on  demand  of  the 
executive  authority  of  the  State  from  which  he  fled,  be  delivered  up,  to  be 
removed  to  the  State  having  jurisdictioii  of  the  crime. 

No  person  held  to  service  or  labour  in  any  State,  under  the  laws  thereof, 
escaping  into  another,  shall,  in  consequence  of  any  law  or  regulation  therein, 
be  discharged  from  such  service  or  labour,  but  shall  be  delivered  up  on  claim 
of  the  party  to  whom  such  service  or  labour  may  be  due. 

Sec.  3.  New  States  may  be  admittiid  by  the  Congress  into  this  Union  ; 
but  no  new  State  shall  bo  formed  or  erected  within  the  jurisdiction  of  any  other 
State  ;  nor  any  Stato  be  formed  by  the  junction  of  two  or  more  States,  or  parts 
of  States,  without  the  consent  of  the  legislatures  of  the  States  concerned  as 
well  as  of  the  Congress. 

The  Confess  shall  have  power  to  dispose  of  and  makr  all  needful  rules 
and  regulations  respecting  the  territory  or  other  property  belonging  to  the 
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United  States  ;  and  nothing  in  this  Constitution  sliall  be  so  construed  as  to 
prejudice  any  claims  of  the  United  States,  or  of  any  particuhir  State. 

Sec.  4.  The  United  States  shall  [,'uarantee  to  every  State  in  this  Union  a 
republican  form  of  government,  and  s'liill  protect  each  of  them  against  invasion  ; 
and  on  application  of  the  legislature,  or  of  the  executive  (when  the  legislature 
cannot  be  convened),  against  domestic  violence. 

ARTICLE   V 

The  Congress,  whenever  two-thirds  of  both  houses  shall  deem  it  necessary, 
fhall  propose  ameiidmtiJts  to  this  Constitution,  or  on  the  application  of  the 
legislatures  of  two-thirds  of  the  several  States,  shall  call  a  convention  for  pro- 
posing amendments,  which,  in  cither  case,  shall  be  valid,  to  all  intents  and 
purposes,  as  part  of  this  Constitution,  when  ratified  by  the  legislatures  of 
three-fourths  of  the  several  States,  or  by  couveiitinus  in  three-fourths  thereof, 
as  the  one  or  the  other  mode  of  ratification  may  be  i)roposed  by  the  Cor;gress  ; 
provided  that  no  amendments  which  may  be  made  prior  to  the  year  one 
thousand  eight  hundred  and  eight  shall  in  any  manner  affect  the  first  and 
fourth  clauses  in  the  ninth  section  of  the  first  article  ;  and  that  no  State, 
without  its  consent,  shall  be  deprived  of  its  equal  suffrage  in  the  Senate. 

ARTICLE  VI 

All  debts  contracted  and  engagements  entered  into,  before  the  adoption  tif 
tiiis  Constitution,  shall  be  as  valid  against  the  United  States  under  this  Con- 
stitution as  under  the  Confederation. 

This  Constitution,  and  the  laws  ot  the  United  States  which  shall  be  made 
in  pursuance  thereof,  and  all  treaties  made,  or  which  shall  be  made,  under 
the  authority  of  the  United  States,  shall  be  the  supreme  law  of  the  land  ;  and 
the  judges  in  every  State  shall  be  bound  thereby,  any  thing  in  the  constitu- 
tion or  laws  of  any  State  to  the  contrary  notwithstanding. 

The  Senators  and  Representatives  before  mentiened,  and  the  members  of 
the  several  State  legislatures,  and  all  executive  and  judicial  officers,  both  of 
the  United  States  and  of  the  several  States,  shall  be  bound  by  oath  or  afUrma- 
ti<in  to  support  this  Constitution  ;  but  no  religious  test  shall  ever  be  re([uired 
an      [ualilicution  to  any  otlice  or  public  trust  under  the  United  States. 


ARTICLE   VII 

The  ratification  of  the  conventions  of  nine  States  shall  bo  sufficient  for  the 
establishment  of  this  Constitution  between  the  States  so  ratifying  the  same. 

Done  in  Convention  by  the  unanimous  consent  of  the  States  present/  the 


^  Rhode  Island  was  not  represented.  Several  of  the  delegates  had  left  the 
Convention  before  it  concluded  its  labours,  and  some  others  who  remained  refused 
to  h'wi.     1"  :dl,  65  delegates  had  been  ajipointed,  55  attended,  39  signed. 

Tl*e  first  ralitieatioa  was  tliat  of  Delaware,  Doc.  7,  1787  ;  the  uiutli  (bringing 
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Seventeenth  day  of  September,  in  the  year  of  our  Lord  17^7,  and  of  the  lu- 
dependence  of  the  United  States  of  America  the  Twelfth. 

In  Witness  whereof  wo  have  hereunto  subscribed  our  names. 

Gp.  Washington, 
Presidt.  and  Deimtyfrom  Virginia. 

New  Ilampshire  —John  Laugdon,  Nicholas  Oilman.  Massachusetts — 
Nathaniel  Gorham,  Rufus  King.  Cimnecliciit — Wni.  Saml.  Johnson,  Roger 
Sherman.  New  York — Alexander  Hamilton.  New  Jersey — Wil.  Livingston, 
Wm.  Patterson,  David  Brearley,  Jona,  Dayton.  Pennsylvania — IJ.  Franklin, 
Thos.  Fitzsimons,  Thomas  Mifflin,  Jarod  IngersoU,  Robt.  Morris,  James 
Wilson,  Geo.  Clymer,  Gouv.  Morris.  Delaware — Geo.  Read,  Richard  liassett. 
Gunning  Bedford,  Jun.,  Jaco.  Brown,  John  Dickinson.  Maryland — James 
M 'Henry,  Dan.  Carroll,  Dan.  Jenifer,  of  St.  Thomas.  Virginia — John  Blair, 
James  ^Madison,  Jun.  North  Carolina — Wm.  Blount,  Hugh  Williamson, 
Uich'd.  Dobbs  Si)eight.  South  Carolina — J.  Rutledge,  Charles  Pinckney, 
Charles  Cotesworth  Pinckney,  Pierce  Butler.  Georgia — William  Few,  Abr. 
Baldwin. 

Attest:  William  Jackson,  Secretary. 


Articles  in  addition  to,  and  amendment  of,  the  Constitution  of  the  Uiidted 
States  of  America,  proposed  by  Congress,  ami  ratified  by  the  Legislatures 
of  the  several  Stales,  pursuant  to  the  fifth  Article  of  tfie  original  Con- 
stitution. 

ARTICLE   P 

Congress  shall  make  no  law  respecting  an  establishment  of  religion,  or 
prohibiting  the  free  exercise  thereof ;  or  abridging  the  freedom  of  sjieech  or  of 
the  press  ;  or  the  right  of  the  people  peaceably  to  assemble,  and  to  petition 
the  Government  for  a  redress  of  grievances. 

ARTICLE  II 

A  well-regulated  militia  being  necessary  to  the  security  of  a  free  state,  the 
right  of  the  people  to  keep  and  bear  arms  shall  not  be  infringed. 


ARTICLE   III 

No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  house,  without  the 
consent  of  the  owner,  nor  in  the  time  of  war,  but  in  a  manner  to  bo  prescribed 
by  law. 

the  Constitution  into  f<irce)  that  of  New  Hampshire,  Juno  21,  1788  ;  the  last, 
Uiat  of  Rhode  Island,  May  29,  1790. 

^  Anieiuhnents  I-X  iuclusivo  were  proposed  by  Congress  to  the  Legislatures  of 
the  States,  Sept.  25,  1789,  and  ratilied  1789-91. 


CONSTITUTION  OF  THK  UNITED  STATKS 


705 


it' 


ARTICLK   IV 

The  right  of  tlie  people  to  be  secure  in  their  persons,  houses,  papers,  and 
effects,  against  unreasonable  searches  and  seizures,  shall  not  be  violated,  and 
no  warrants  shall  issue,  but  upon  probable  cause,  supported  by  oath  or  affir- 
mation, and  jtarticularly  describing  the  place  to  be  searched,  and  the  i)erson 
or  things  to  be  seized. 

ARTICLE  V 

No  person  shall  be  held  to  answer  for  a  capital,  or  otherwise  infamous 
crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury,  except  in  cases 
arising  in  the  land  or  naval  forces,  or  in  the  militia,  when  in  actual  service  in 
time  of  war  or  public  danger  ;  nor  shall  any  person  be  subject  for  the  same 
offence  to  be  twice  put  in  jeopardy  of  life  or  limb  ;  nor  shall  be  compelled  in 
any  criminal  case  to  be  a  witness  against  himself,  nor  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of  law  ;  nor  shall  private  property 
be  taken  for  public  use,  without  just  compensation. 

ARTICLE  VI 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  speely 
and  public  trial,  by  an  impartial  jury  of  the  State  and  district  wherein  the 
crime  shall  have  been  committed,  which  district  shall  have  been  previously 
ascertained  by  law,  and  to  be  informed  of  the  nature  and  cause  of  the  accusa- 
tion ;  to  be  confronted  with  the  witnesses  against  him  ;  to  have  compulsory 
process  for  obtaining  witnesses  in  his  favour,  and  to  have  the  assistance  of 
counsel  for  his  defence. 

ARTICLE  VII 

In  suits  at  common  law,  where  the  value  in  controversy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  jury  shall  be  preserved,  and  no  fact  tried  by  a 
jury  shall  be  otherwise  re-examined  in  any  court  of  the  United  States  than 
according  to  the  rules  of  the  common  law. 


I 


'     '    '    ! 


ARTICLE   VIII 

Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,  nor  cruel 
3.nd  unusual  punishments  inflicted. 

ARTICLE  IX 

The  enumeration  of  the  Constitution,  of  certain  rights,  shall  not  be  con- 
strued to  deny  or  disparage  others  retained  by  the  people. 

ARTICLE  X 

The  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor 

prohibited  by  it  to  the  States,  are  reserved  to  the  States  respectively,  or  to 
the  people. 

VOL.  I  2  z 
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ARTICLE   XP 

Tho  judicial  power  of  the  United  Statea  shall  not  be  construed  to  extend 
to  any  suit  in  law  or  equity,  commenced  or  prosecuted  against  one  of  tho 
United  States  by  citizens  of  another  State,  or  by  citizens  or  subjects  of  any 
foreign  State. 


ARTICLE  Xir- 

The  electors  shall  meet  in  their  respective  States,  and  vote  l)y  ballot  for 
President  and  Vice-President,  one  of  whom  at  least  shall  not  be  an  inhabitant 
of  the  same  State  with  themselves ;  they  shall  name  in  their  ballots  the 
person  voted  for  as  President,  and  in  distinct  ballots  the  person  voted  for  as 
Vice-President,  and  they  shall  make  distinct  lists  of  all  persons  voted  for  as 
President,  and  of  all  persons  voted  for  as  Vice-President,  and  of  tho  number 
of  votes  for  each,  which  lists  they  shall  sign  and  certify,  and  transmit  sealed 
to  the  seat  of  the  Government  of  tho  United  States,  directed  to  the  President 
of  the  Senate  ; — The  President  of  tho  Senate  shall,  in  the  presence  of  the 
Senate  and  House  of  Representatives,  open  all  the  certificates,  and  the  votes 
shall  then  be  counted  ; — The  person  having  the  greatest  number  of  votes  for 
President  shall  be  the  President,  if  such  number  be  a  majority  of  the  whole 
number  of  electors  appointed  ;  and  if  no  person  have  such  majority,  then 
from  the  persons  having  the  highest  numbers  not  exceeding  three  on  the  list 
of  those  voted  for  as  President,  the  House  of  Representatives  shall  choose 
immediately,  by  ballot,  the  President.  But  in  choosing  the  President,  the 
votes  shall  be  taken  by  States,  tho  representation  from  each  State  having  one 
vote  ;  a  quorum  for  this  purpose  shall  consist  of  a  member  or  members  from 
two-thirds  of  the  States,  and  a  majority  of  all  the  States  shall  be  necessary  to 
a  choice.  And  if  the  House  of  Representatives  shall  not  choose  a  President 
whenever  the  right  of  choice  shall  devolve  upon  them,  before  the  fourth  day 
of  March  next  following,  then  the  Vice-President  shall  act  as  President,  as 
in  the  case  of  the  death  or  other  constitutional  disability  of  the  President. 

The  person  having  the  greatest  number  of  votes  as  Vice-President  shall  be 
the  Vice-President,  if  such  number  be  a  majority  of  the  whole  number  of  electors 
appointed,  and  if  no  person  have  a  majority,  then  from  the  two  highest  num- 
bers on  the  list  the  Senate  shall  choose  the  Vice-President ;  a  quorum  for  the 
purpose  shall  consist  of  two-thirds  of  the  whole  number  of  Senators,  and  a 
majority  of  the  whole  number  shall  be  necessary  to  a  choice.  But  no  person 
constitutionally  ineligible  to  the  office  of  President  shall  be  eligible  to  that 
of  Vice-President  of  the  United  States. 


*  Auiendt.  XI  was  proposed  by  Congress  Sept.  5,  1794,  and  declared  to  have 
beeu  ratified  by  the  legislatures  of  the  three-fourths  of  the  States,  Jau.  8,  1798. 

'■^  Aniendt.  Xll  was  proposed  by  Congress  Dec.  12,  1803,  and  declared  to  have 
been  ratified  Sept.  25,  1804. 
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ARTICLE   XIIP 

Section  1.  Neither  slavery  nor  involuntary  servitude,  except  as  a  punish- 
ment for  crime  whereof  the  party  shall  have  been  duly  convicted,  shall  exist 
within  the  United  States,  or  any  place  subject  to  their  jurisdiction. 

Sec.  2.  Congress  shall  have  power  to  enforce  this  article  by  appropriate 
legislation. 

ARTICLE   XIV2 

Section  1.  All  persons  born  or  naturalized  in  the  United  States,  and  sub- 
ject to  the  jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  tho 
State  wherein  they  resiile.  No  State  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United  States  ; 
nor  shall  any  State  deprive  any  person  of  life,  liberty,  or  property,  without 
due  process  of  law  ;  nor  deny  to  any  person  within  its  jurisdiction  the  e(pial 
protection  of  the  laws. 

Sec.  2.  Representatives  shall  be  apportioned  among  the  several  States 
according  to  their  respective  numbers,  counting  the  whole  number  of  persons 
in  each  State,  excluding  Indians  not  taxed.  But  when  tlie  right  to  vote  at 
any  election  for  the  choice  of  electors  for  President  and  Vice-President  of  the 
United  States,  Representatives  in  Congress,  the  executive  and  judicial  officers 
of  the  State,  or  the  members  of  the  legislature  thereof,  is  denied  to  any  of  the 
male  inhabitants  of  such  State,  being  twenty-one  years  of  age,  and  citizens  of 
the  United  States,  or  in  any  way  abridged,  except  for  participation  in  re- 
bellion, or  other  crime,  tho  basis  of  representation  therein  shall  be  reduced  in 
the  proportion  which  the  number  of  such  male  citizens  shall  bear  to  the  whole 
number  of  male  citizens  twenty-one  years  of  age  in  such  State. 

Sec.  3.  No  person  shall  be  a  Senator  or  Representative  in  Congress,  or 
elector  of  President  and  Vice-President,  or  hold  any  ollice,  civil  or  military, 
under  the  United  States,  or  under  any  State,  who,  having  previously  taken 
an  oath,  as  a  member  of  the  Congress,  or  as  an  officer  of  the  United  States,  or 
as  a  member  of  any  State  legislature,  or  as  an  dccecutive  or  judicial  officer  of 
any  State,  to  support  the  Constitution  of  the  United  States,  shall  have  en- 
gaged in  insurrection  or  rebellion  against  the  same,  or  given  aid  or  comfort  to 
the  enemies  thereof.  But  Congress  may,  by  a  vote  of  two-thirds  of  each 
House,  remove  such  disability. 

Sec.  4.  The  validity  of  the  public  debt  of  the  United  States,  authorized  by 
law,  including  debts  incurred  for  payment  of  pensions  and  bounties  for  ser- 
vices in  suppressing  insurrection  or  rebellion,  shall  not  be  questioned.  But 
neither  the  United  States  nor  any  State  shall  assume  or  pay  any  debt  or 
obligation  incurred  in  aid  of  insurrection  or  rebellion  against  the  United 

^  Amendt.  XIII  was  proposed  by  Congress  Feb.  1,  1865,  and  declared  to  have 
been  ratified  by  27  of  the  36  States,  Dec.  18,  1865. 

■•^  Amendt.  XIV  was  proposed  by  Congress  June  16,  1866,  and  declared  to  have 
been  ratified  by  30  of  the  36  States,  July  28,  1868. 
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States,  or  any  claim  for  the  loss  or  emancipation  of  any  slave  ;  but  all  such 
debts,  obligations,  and  claims  shall  be  held  illef,'al  and  void. 

Sec.  5.  The  Congress  shall  have  power  to  enforce,  by  appropriate  legisla- 


tion, the  provisions  of  this  article. 


k\ 


ARTICLE  XV* 

Section  1.  The  right  of  citizens  of  the  United  States  to  vote  shall  not  bo 
denied  or  abridged  by  the  United  States  or  any  State  on  account  of  race, 
colour,  or  previous  (condition  of  servitude. 

Sec.  2.  The  Congress  shall  have  power  to  enforce  this  article  by  appropriate 
legislation. 


*  Amenilt.  XV  was  proposed  by  Congress  Feb.  26,  1869,  and  declared  to  have 
been  ratified  by  29  of  the  '67  States,  March  30,  1870. 
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CONSTITUTION  OF  THE  STATE  OF  CALIFORNIA » 


Adopted  in  Convention  at  Sacramento,  March  3,  a.d.  1870  ;  submitted  to 
and  ratified  by  the  People,  May  7,  1879. 
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PREAMBLE  AND  DECLARATION  OF  RIGHTS 

I'UEAMBLE 

We,  the  people  of  the  State  of  California,  grateful  to  Almighty  God  for  our 
freedom,  in  order  to  secure  and  perpetuate  its  blessings,  do  establish  this  Con« 
stitut^on. 

ARTICLE   I 

DECLARATION   OF   RIGHTS 

Section  1.  All  men  are  by  nature  free  and  independent,  and  have  certain 
inalienable  rights,  among  which  are  those  of  enjoying  and  defending  life  and 
liberty ;  acquiring,  possessing,  and  protecting  property ;  and  pursuing  and 
obtaining  safety  and  happiness. 

Sec.  2.  All  political  power  is  inherent  in  the  people.  Government  is  in- 
stituted for  the  protection,  security,  and  benefit  of  the  people,  and  they  have 
the  right  to  alter  or  reform  the  same  whenever  the  public  good  may  require  it. 

Sec.  3.  The  State  of  California  is  an  inseparable  part  of  the  American 
Union,  and  the  Constitution  of  the  United  States  is  the  supreme  law  of  the 
land. 

Sec.  4.  The  free  exercise  and  enjoyment  of  religious  profession  and  wor- 
ship, without  discrimination  or  preference,  shall  for  ever  be  guaranteed  in  this 
State  ;  and  no  person  shall  be  rendered  incompetent  to  be  a  witness  or  juror 
on  account  of  his  opinions  on  matters  of  religious  belief  ;  but  the  liberty  of 
conscience  hereby  secured  shall  not  be  so  construed  as  to  excuse  acts  of 
licentiousness,  or  justify  practices  inconsistent  with  the  peace  or  the  safety  of 
the  State. 

Sec.  5.  The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended 

^  I  take  this  from  an  official  edition  published  in  1887,  and  containing  a  few 
amendments  made  since  1879. 

For  a  reference  to  some  of  the  more  remarkable  provisions,  see  note  at  end. 
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unless  wlicii,  in  case  of  rebellion  or  invasion,  the  public  safety  may  rocjuire  tho 
suspension. 

Skc.  6.  All  persons  sliull  bo  bailable  by  suflicifnt  sureties  unless  for  capital 
offences  wlien  the  proof  is  evident  or  tho  presumption  great.  Kxcessivo  bail 
shall  not  bo  required,  nor  excessive  fines  imposed  ;  nor  shall  cruel  or  unusual 
jmnishment  be  inflicted.  Witnesses  shall  not  bo  unreasonaldy  detained,  n«r 
confined  in  any  room  where  criminiils  are  actually  imprisoned. 

Sec.  7.  Tho  right  of  trial  by  jury  shall  bo  secured  to  all,  and  remain  in- 
violate ;  but  in  civil  actions  three-fourths  of  tho  jury  may  render  a  verdict. 
A  trial  by  jury  may  be  waived  in  all  criminal  ca.ses,  not  amounting  to  felony, 
by  the  consent  of  both  parties,  expressed  in  open  Court,  and  in  i  ivil  actions 
by  tho  consent  of  tho  parties,  signilied  in  such  manner  as  may  bo  prescribed 
by  law.  In  civil  actions,  and  cases  of  misdemeanour,  the  jury  may  consist  of 
twelve,  or  of  any  number  less  than  twelve  upon  which  the  parties  may  agree 
in  open  Court. 

Sec.  8.  Offences  heretofore  required  to  be  prosecuted  by  indictment  shall 
be  prosecuted  by  information,  after  examination  and  coinMiitment  by  a  magis- 
trate, or  by  indictment,  with  or  without  such  examination  and  commitment, 
as  may  be  prescribed  by  law.  A  grand  jury  shall  be  drawn  and  summoned  at 
least  once  a  year  in  each  county. 

Sec.  9.  Every  citizen  may  freely  speak,  write,  and  publish  his  sentiments 
on  all  subjects,  being  responsible  for  the  abuse  of  that  right ;  and  no  law  shall 
be  passcil  to  restrain  or  abridge  the  liberty  of  speech  or  of  tho  jiress.  In  all 
criminal  isecutions  for  libels,  tho  truth  ni  y  be  given  in  evidence  to  the 
jury  ;  ana  if  it  shall  appear  to  the  jury  that  the  matter  charged  as  libellous  is 
true,  and  was  published  with  good  motives,  and  tor  justifiable  ends,  the  party 
shall  be  acquitted  ;  and  the  jury  shall  have  the  right  to  determiue  the  law 
and  the  fact.  Indictments  found,  or  informations  laid,  for  publication  in 
newspapers,  shall  be  tried  in  tho  county  where  such  newspapers  have  their 
publication  oflice,  or  in  tho  cuunty  where  the  party  alleged  to  be  libelled 
resided  at  the  time  of  the  alleged  [)ublication,  unless  the  i)lace  of  trial  shall  be 
changed  for  good  cause. 

Sec.  10.  The  people  shall  have  tho  right  to  freely  assemble  together  to  con- 
sult for  the  common  good,  to  instruct  their  representatives,  and  to  petition 
the  Legislature  for  redress  of  grievantes. 

Sec.  11.  All  laws  of  a  general  nature  shall  have  a  uniform  operation. 

Sec.  12.  The  military  shall  be  subordinate  to  the  civil  power.  No  standing 
array  shall  be  kept  up  by  this  State  in  time  of  peace,  and  no  soldier  shall,  in 
time  of  peace,  be  quartered  in  any  house  without  the  consent  of  the  owner  ; 
nor  in  time  of  war,  except  in  the  manner  prescribed  by  law. 

Sec.  13.  In  criminal  prosecutions,  in  any  court  whatever,  the  party  accused 
shall  have  the  right  to  a  speedy  and  public  trial ;  to  have  the  process  of  the 
Court  to  compel  the  attendance  of  witmsses  in  his  behalf,  and  to  appear  and 
defend,  in  person  and  with  counsel.  No  person  shall  bo  twice  put  in  jeopardy 
for  the  same  oflence  ;  nor  bo  compelled,  in  any  criminal  case,  to  be  a  witness 
against  himself  ;  nor  be  deprived  of  life,  liberty,  or  property  without  due  pro- 
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(flssofliiw.  The  L(%'islatme  shall  hftvn  pnwor  to  luovulo  for  the  taking,  in 
the  prosoiif'o  of  *ho  party  accii-jed  ami  liU  coiiiisil,  of  depositions  of  witiU'MSfs 
in  criminal  casia,  other  than  cases  of  homicide,  when  there  is  reason  to  be- 
lieve that  the  witness,  from  inability  or  other  causes,  w  ill  not  attend  at  the 
trial. 

Sec.  14.  Private  property  shall  not  be  taken  or  damaged  for  public  use 
without  just  compen^ition  havinj;  been  first  made  to,  or  paid  into  Court  for, 
the  owner,  and  no  rii,'ht  of  way  shall  be  appropriated  to  the  use  of  a  ly  cor- 
poration other  than  municipal  until  full  compensation  therefor  bo  fust  made 
in  money  or  asc  >rtaiiitd  and  paid  into  Court  for  the  owner,  irrespective  of  any 
benefit  from  any  improv-^ment  proposed  by  su<'h  orporation,  which  compcnsa- 
tioTi  shall  be  ascertained  by  a  jury,  unloss  a  jury  be  waived,  as  in  other  civil 
cases  in  a  Court  of  record,  as  sliall  be  prcscribtl  fiy  law. 

Sec.  15.  No  person  shall  be  imprisoned  for  debt  in  any  civil  action,  or 
mesne  or  final  process,  unless  in  case  of  fraud,  nor  in  civil  actions  for  torts, 
except  in  cases  of  wilful  injury  to  person  or  property  ;  and  no  person  shall  be 
imprisoned  for  a  militia  fine  in  time  of  peace. 

Sec.  16.  No  bill  of  attainder,  ex  post /ado  law,  or  law  impairing  the  obliga- 
tions of  contracts,  shall  ever  be  passed. 

Sec.  17.  Foreigners  of  the  white  race  or  of  African  descent,  eligible  to  be- 
come citizens  of  the  United  States  under  tin-  naturalization  laws  thereof,  while 
bona  file  residents  of  this  State,  shall  have  the  same  rights  in  respect  to  the 
acquisition,  possession,  enjoyment,  transmission,  and  inheritance  of  property 
as  native  born  citizens. 

Sec.  18.  Neither  slavery  nor  involuntary  servitude,  unless  for  the  punish, 
raent  of  crime,  shall  ever  be  tolerated  in  this  Stati'. 

Sec  19.  The  right  of  the  people  to  be  secured  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  seizures  and  searches,  shall  not  bo 
violated  ;  and  no  warrant  shall  issue,  but  on  probable  cause,  supported  by 
oath  or  affirmation,  ])arti('ularly  iloscribing  the  jiiace  to  be  searched  and  the 
persons  and  things  to  be  seized. 

Sec.  20.  Treason  against  the  State  shall  consist  only  in  levying  war  against 
it,  adhering  to  its  enemies,  or  giving  them  aid  ami  comfort.  No  person  shall 
be  convicted  of  treason  unless  on  the  evidence  of  two  witnesses  to  the  same 
overt  act,  or  confession  in  open  Court. 

Sec.  21.  No  special  privileges  or  immunities  shall  ever  bo  granted  which 
may  not  be  altered,  revoked,  or  repealed  by  the  1  gislature,  nor  shall  any 
citizen,  or  class  of  citizens,  be  gi'anted  privileges  or  immunities  which,  upon 
the  same  terms,  shall  not  be  grantcnl  to  all  citizens. 

Sec.  22.  The  provisions  of  this  Constitution  are  mandatory  and  prohibitory, 
unless  by  express  words  they  are  declared  t>  be  otlurwise. 

Sec.  23.  This  enumeration  of  rights  shall  not  be  construed  to  impair  or 
deny  others  retained  by  the  peoph'. 

Sec.  24.  No  property  qualification  shall  ever  be  re(iuired  for  any  person  to 
vote  or  hold  office. 
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ARTICLE  II 


RIOIIT  OK   SUFFKAfJK 


Skction  1.  Every  native  male  ciliztii  of  tin.'  Uiiitt'd  States,  every  iimlo 
person  who  sliall  have  aofiuired  the  ri^'hts  of  citizensliip  under  or  by  virtue  nt 
the  treaty  of  Queietaro,  and  every  male  naturalized  citizen  thereof,  who  shall 
liavo  become  .such  ninety  days  prior  to  any  election,  of  the  a<,'o  of  twenty-one 
years,  who  shall  have  been  a  resident  of  the  State  one  year  next  pieceding  the 
election,  and  of  the  county  in  which  ho  claims  his  vote  ninety  days,  and  in 
the  election  precinct  thirty  days,  shall  bo  entitled  to  vote  at  all  elections 
which  are  now  ormay  hereafter  be  authorized  by  law  ;  ]>rovulcd,  no  native  of 
China,  no  idiot,  insane  person,  or  person  convicted  of  any  infamous  crime,  and 
no  person  liereafter  convicted  of  the  embezzlement  or  misappropriation  of 
public  money,  shall  ever  exercise  the  privilefje  of  an  elector  in  this  State. 

Sro.  2.  Electors  shall  in  all  cases,  except  treason,  felony,  or  breach  of  the 
peace,  bo  privilefjed  from  arrest  on  the  ilays  of  election,  during  their  attend- 
ance at  such  election,  going  to  and  returning  therefrom. 

Sec.  3.  No  elector  shall  be  obliged  to  perform  militia  duty  on  the  day  of 
election,  except  in  time  of  war  or  public  danger. 

Sec.  4.  For  the  purpose  of  voting,  no  person  shall  bo  deemed  to  have 
gained  or  lost  a  ressiilenco  by  reason  of  his  presence  or  absence  while  employed 
in  the  service  of  the  United  States,  nor  while  engaged  in  the  navigation  of  the 
waters  of  this  State  or  of  the  United  States,  or  of  the  high  seas  ;  nor  while 
a  student  at  any  seminary  of  learning  ;  nor  while  kept  in  any  almshouse  or 
other  asylum,  at  puldic  expense  ;  nor  while  confined  in  any  iiublic  prison. 

Seo.  5.  All  elections  by  the  people  shall  be  by  ballot. 


it     !• 


ARTICLE   III 

DISTIIIBUTION   OF   I'OW'ERS 

Section  1.  Tho  powers  of  the  Government  of  the  State  of  California  shall 
be  divided  into  three  separate  departments — the  legislative,  executive,  and 
judicial ;  and  no  jierson  charged  with  the  exercise  of  powers  properly  belonging 
to  one  of  these  departments  shall  exercise  any  functions  appertaining  to  either 
of  th'  others,  excejjt  as  in  this  Constitution  expressly  directed  or  permitted. 


ARTICLE   IV 

LEGISLATIVE   DEl'AUTMEXT 


Section*  1.  The  legislative  jwwer  of  this  State  shall  be  vested  in  a  Senate 
and  Assembly,  which  shall  be  dcsignuted  the  Legislature  of  the  State  of  Cali- 
fornia, and  the  enacting  clause  of  every  law  shall  be  as  follows  :  — "  The  People 
of  the  State  of  California,  represented  in  Senate  and  Assembly,  do  -uact  as 
follows." 
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Sec.  2.  Tlie  sessions  of  the  Legislature  shall  eoiumenco  at  twelve  o'clock 
M.  on  the  tlrst  Monday  after  the  first  day  of  January  next  succeeding  the  elec- 
tion of  its  members,  an'd,  after  the  election  hold  in  the  year  eighteen  hundred 
and  eighty,  shall  ho  liiennial,  unli'ss  the  (iovernor  shall,  in  the  interim,  con- 
vene the  Legislature  by  j)roil,iniatioii.  No  pay  shall  he  allowed  to  inenibera 
for  a  longer  time  than  sixty  days,'  except  for  the  first  session' after  the  adop- 
tion  of  this  Constitution,  for  which  tlu'y  may  be  all(»we<l  pay  for  one  hundred 
days.  And  no  bill  shall  be  introductd  in  either  house  after  the  expiration  of 
ninety  days  from  the  conimemement  of  the  lirst  session,  nor  after  tifty  days 
after  the  eoniinencenient  of  each  succeeding  session,  without  the  consent  of 
two-thirds  of  the  members  thereof. 

.Sec.  3.  Members  of  the  Assemldy  sh  dl  be  elected  in  the  year  eighteen 
hundred  and  seventy-nine,  at  the  time  and  in  the  manner  now  j)rovided  by 
law.  Tlio  second  election  of  members  of  the  A^scnibly,  after  the  adoption  of 
this  Constitution,  shall  bo  on  the  lirst  Tuesday  after  the  first  Monday  in 
November,  eighteen  hundred  and  eighty.  Thereafter  members  of  the 
Assembly  shall  bo  chosen  biennially,  and  their  term  of  ollice  shall  bo  two 
years  ;  and  each  election  shall  be  on  the  lirst  Tuesday  after  tin;  first  Monday 
in  November,  unless  otherwise  onlered  by  the  Legislature. 

Sec.  4.  Senators  shall  bo  chosen  for  the  term  of  four  years,  at  the  same 
time  and  places  as  members  of  the  Assembly,  and  no  person  shall  be  a  member 
of  the  Senate  or  Assembly  wlio  has  not  been  a  citizen  and  inhabitant  of  the 
State  thieo  years,  ami  of  the  district  for  which  he  shall  be  chosen  one  year, 
next  before  his  election. 

Sec.  5.  The  Senate  shall  consist  of  forty  mendjers,  and  the  A.s.sembly  of 
eighty  members,  to  be  elected  by  districts,  numbered  as  hereinafter  ]irovided. 
The  .seats  of  the  twenty  Senators  elected  in  the  year  eighteen  hundred  and 
eighty-two  from  the  odd  numbered  districts  shall  be  vacated  at  the  expiration 
of  the  second  year,  so  that  one-half  of  the  Senators  shall  be  elected  every  two 
years  ;  providrd,  that  all  the  Senators  elected  at  the  lirst  election  under  this 
Constitution  shall  hold  ollico  for  tho  term  of  throe  years. 

Sec.  6.  For  tho  purpose  of  choosing  members  of  the  Legislature,  the  State 
shall  be  divided  into  forty  senatorial  and  eighty  assembly  districts,  as  nearly 
erpial  in  population  as  may  be,  and  composed  of  contiguous  territory,  to  be 
called  senatorial  and  assembly  districts.  Each  senatorial  district  shall  choose 
one  Senator,  and  each  asseud)ly  district  shall  choose  one  member  of  Assembly. 
The  senatorial  districts  shall  be  numbered  from  one  to  forty,  inclusive,  in 
nunaerical  order,  and  tho  assembly  districts  shall  be  numbered  from  one  to 
eighty,  in  the  .same  order,  commencing  at  the  northern  boundary  of  the  State, 
and  ending  at  the  southern  boundary  thereof.  In  the  formation  of  such  dis- 
tricts no  county,  or  city  and  county,  shall  be  divided,  unless  it  contains  sulli- 
cient  poitulation  within  itself  to  form  two  or  more  districts,  nor  shall  a  part  of 
any  county,  or  of  any  city  and  county,  be  united  with  any  other  county,  or 


*  T   am   informed  that  this  period  has  by  a  very   recent  anieudnient   been 
extended  to  100  days. 
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city  and  county,  in  forming,'  any  district.  Tlie  census  taken  under  the  direc- 
tion of  tho  Congress  of  the  United  States  in  the  year  one  thousand  eiglit 
hundred  and  eighty,  and  every  ten  years  tliereafter,  shall  be  tho  babis  of  fixint; 
and  adjusting  tho  legislative  districts ;  and  tho  Legislature  shall,  at  its  first 
session  after  each  census,  adjust  such  districts  and  reapportion  the  representa- 
tion so  OS  to  preserve  them  as  near  equal  in  population  as  may  bo.  But  in 
making  such  adjustment  no  persons  who  aro  not  eligible  to  become  citizens  of 
tho  United  States,  undor  the  naturalization  laws,  shall  be  counted  as  forming 
a  part  of  tho  population  of  any  district.  Until  such  districting  as  herein  pro- 
vided for  shall  be  made,  Senators  and  Assemblymen  shall  bo  elected  by  the 
districts  according  to  the  apportionment  now  provided  for  by  law. 

Seo.  7.  Each  house  shall  choose  its  olliceis,  and  judge  of  the  qualifications, 
elections,  and  returns  of  its  members. 

Sec.  8.  A  majority  of  each  iiousc  shall  constitute  a  (juorum  to  do  business, 
but  a  smaller  number  may  adjourn  from  day  to  day,  and  may  compel  tho 
attendance  of  absent  members  in  such  maimer  and  under  such  penalties  as 
each  house  may  provide. 

Sec.  9.  Each  house  shall  determine  tho  rule  of  its  proceeding,  and  may, 
with  tho  concurrence  of  two-thirds  of  all  its  juembcrs  elected,  expel  a  member. 

Sec.  10.  Each  house  shall  keep  a  journal  of  its  ])roceedings,  and  publish 
the  same,  and  the  yeas  and  nays  of  tho  members  of  either  house,  on  any  ques- 
tion, shall,  at  the  desire  of  any  three  members  present,  bo  entered  on  the 
Journal. 

Sec.  11.  Members  of  the  Legislature  shall,  in  all  cases,  except  treason, 
felony,  and  breach  of  the  peace,  bo  privileged  from  arrest,  and  shall  not  be 
su'jject  to  any  civil  process  during  tho  session  of  tho  Legislature,  nor  for 
fiftcun  days  next  before  tho  commencement  and  alter  the  termination  of  each 
session. 

Sec.  12.  "When  vacancies  occur  in  either  house,  tho  Governor,  or  the  person 
exercising  tho  functions  of  tho  Governor,  shall  issue  writs  of  election  to  fill 
such  vacancies. 

Sec.  13.  The  doors  of  each  house  shall  be  open,  except  on  such  occasion  as, 
in  tho  opinion  of  tho  house,  may  reijuire  secrecy. 

Sec.  14.  Neither  house  shall,  without  the  consent  of  tho  other,  adjourn  for 
more  than  three  days,  nor  to  any  place  othnr  than  that  in  which  they  may  be 
sitting.  Nor  shall  the  members  of  either  house  draw  pay  for  any  recess  or 
adjournment  for  a  longer  time  than  three  days. 

Skc.  15.  No  law  shall  be  passed  except  by  bill.  Nor  shell  any  bill  be  put 
upon  its  final  passage  until  the  same,  with  the  amendments  thereto,  rhall 
have  been  printed  *'or  tho  use  of  tho  members  ;  nor  shall  any  bill  become  a 
law  unless  the  same  bo  read  on  three  several  days  in  each  house,  unless,  in  a 
case  of  urgency,  two-thirds  of  the  house  where  such  bill  may  be  pending  shall, 
by  a  vote  of  yeas  and  nays,  dispense  with  this  provision.  Any  bill  may 
originate  in  either  house,  but  may  be  amended  or  rejected  by  the  other  ;  and 
on  the  final  passage  of  all  bills  they  shall  be  read  at  length,  and  the  vote  shall 
be  by  yeas  and  nays  upon  each  bill  separately,  and  shall  be  entered  on  the 
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Journal,  ami  no  bill  shall  become  a  law  without  the  concurrence  of  a  majority 
of  the  members  elected  to  each  house. 

Sec.  16.  Every  bill  whicii  may  have  i>ass(d  the  Legislature  sliall,  before  it 
becomes  a  law,  be  ]irescnted  to  the  Governor.  If  he  approve  it,  ho  shall  sign  it  ; 
but  if  not,  he  shall  return  it,  with  his  objections,  to  the  house  in  which  it 
originated,  which  shall  enter  such  objections  upon  the  Journal  and  proceed  to 
reconsider  it.  If,  after  such  reconsideration,  it  again  pass  both  houses,  by 
yeas  and  naj's,  two-tliirds  of  the  momhcrs  elected  to  each  house  voting  there- 
for, it  s};all  become  a  law,  notwithstanding  the  Governor's  objections.  If  any 
bill  shall  not  be  returned  within  ten  days  after  it  shall  have  been  presented  to 
him  (Sundays  excepted),  the  same  shall  become  a  law  in  like  manner  as  if  he 
had  signed  it,  unless  the  Legislature,  by  adjournment,  prevents  such  return, 
in  which  case  it  shall  not  become  a  law,  unless  the  Governor,  within  ten  days 
after  such  adjournment  (Sundays  cxcejited),  shall  sign  ami  deposit  the  same 
in  the  oflico  of  tlie  Secretary  of  State,  in  which  case  it  shall  become  a  law  in 
like  manner  as  if  it  had  been  signed  by  him  before  adjournment.  If  any  bill 
presented  to  the  Governor  contains  several  items  of  appropriation  of  money, 
ho  may  object  to  one  or  more  items,  while  approving  otlier  portions  of  the 
bill.  In  such  case  he  shall  append  to  the  bill,  at  the  time  of  signing  it,  a 
statement  of  the  items  to  which  he  objc'  ts,  and  the  reasons  therefor,  and  the 
appropriations  so  objected  to  shall  not  take  otlert  uidess  passed  over  the 
Governor's  veto,  as  hereinbefore  provided.  If  the  Legislature  be  in  session, 
the  Governor  shall  transmit  to  the  house  in  which  the  bill  originated,  a  copy 
of  such  statement,  and  the  items  so  objected  to  shall  bo  separately  recon- 
sidered in  the  same  manner  as  bills  which  have  been  disapproved  by  the 
Governor. 

Sec.  17.  The  Assembly  shall  have  the  sole  power  of  impeachnu'nt,  and  all 
impeachments  shall  be  tried  by  the  Senate  When  sitt'ng  for  that  purpose, 
the  Senators  shall  be  upon  oath  or  afllrmation,  and  no  person  shall  be  con- 
victed without  the  concurrence  of  two-thirds  of  the  members  elected. 

Sec.  18.  The  Governw,  Lieutenant-Governor,  Secretary  of  State,  Con- 
troller, Treasurer,  Attorney -General,  Surveyor -General,  Chief  Justice  and 
Associate  Justices  of  the  Supreme  Court,  and  Judges  of  the  Superior  Courts, 
sha'a  '~e  liable  to  impeachment  for  any  misdemeanour  in  oQico  ;  but  judgment 
in  such  cases  shall  ext-nd  only  to  removal  from  oflice,  and  disqualification  to 
hold  any  oirice  of  honour,  trust,  or  profit  under  the  State  ;  but  the  party 
convicted  or  acquitted  shall  nevertheless  be  liable  to  indictment,  trial,  and 
punishment,  according  to  law.  All  other  civil  ofHcers  shall  be  tried  for  mis- 
demeanour in  oflice  in  such  manner  as  the  Legislature  may  provide. 

Sec.  19.  No  Senator  or  member  of  A.sscmbly  shall,  during  the  terra  for 
which  he  shall  have  been  erected,  bo  appointed  to  any  civil  oHicc  of  profit 
imder  this  State  which  shall  have  been  created,  or  the  eiuDluments  of  which 
have  been  increased,  during  such  term,  except  such  ofUces  us  may  bo  tilled  by 
election  by  the  people. 

Sec.  20.  No  person  holding  any  lucrative  oflice  under  the  United  States, 
or  any  other  power,  shall  be  eligible  to  any  civil  ofi'icc  of  profit  under  this 
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State  ;  provided,  that  ofTioers  in  the  militia,  who  receive  no  annual  salary, 
local  ollicers,  or  Postmasters  whoso.  comjHjnsation  does  not  exceed  five  hnndred 
dollars  ])er  annum,  shall  not  be  deemed  to  iiold  lucrative  officos 

Sec.  21.  No  i-erson  convicted  of  the  embezzlement  or  defalcation  of  the 
public  funds  of  tlio  United  States,  or  of  any  State,  or  of  any  county  or  munici- 
pality therein,  shall  ever  be  eligible  to  any  office  of  honour,  trust,  or  profit 
under  this  State,  and  the  Legislature  shall  provide,  by  law,  for  thn  punish 
ment  of  eiubezzlcment  or  defalcation  a^i  a  felony. 

Sec.  22.  No  money  shall  be  drawn  from  the  treasury  but  in  consequenca 
of  appropriations  made  by  law,  and  upon  wairants  duly  drawn  thereon  by  tiio 
Controller  ;  and  no  money  shall  over  be  appropriated  or  drawn  from  the  State 
Treasury  for  the  use  and  benefit  of  any  corporation,  association,  asylum, 
hospital,  or  any  other  institution  not  under  the  exclusive  management  and 
control  of  the  State  as  a  State  institution,  nor  sliall  any  grant  or  donation  of 
property  ever  be  made  thereto  by  tlie  State  ,  provide.],  that  notwithstanding 
anything  contained  in  this  or  any  other  section  cf  this  Constitution,  the 
Legislature  shall  have  the  power  to  graiit  aid  to  institutions  conducted  for 
the  support  and  maintenance  of  minor  orphans  or  half  orphans,  or  abandoned 
children,  or  aged  per-sons  in  indigent  circumstances — su(!h  aid  to  bo  granted 
by  a  uniform  rule,  and  projjortioned  to  the  number  of  inmates  of  such  re- 
spective institutions  ;  provi  led  further,  that  the  State  sliall  Iiave,  at  any  time, 
the  right  to  iiKjuire  into  the  management  of  such  institution  ;  provided 
further,  that  whenever  any  county,  or  city  and  county,  or  city,  or  town,  shall 
provide  for  the  support  of  minor  orphans,  or  half  orphans,  or  abandoned 
children,  or  aged  persons  in  indigent  circumstances,  such  county,  city  and 
county,  city,  or  town,  shall  be  entitled  to  receive  the  same  pro  rata  appro- 
priations as  may  be  griuited  to  such  institutions  under  church  or  other  control. 
An  accurate  statement  of  the  receipts  and  expenditures  of  public  moneys  shall  be 
attached  and  pit'  ii..liod  with  the  laws  at  every  regular  session  of  the  Legislature. 

Sec.  23.  The  members  of  the  Legislature  shall  receive  for  their  St.-"ice8  a 
per  diem  and  mileage,  to  be  fixed  by  law  and  paid  out  of  the  public  treasury  ; 
such  per  dic^m  shall  not  exceed  eight  dollars,  and  such  mileage  shall  not 
exceed  ten  cents  per  mile,  and  for  contingent  expenses  not  exceeding  twenty- 
five  dollars  for  each  session.  No  increase  in  compensation  or  mileage  shall 
take  effect  during  the  term  for  which  the  members  of  either  house  shall  have 
been  elected,  and  the  pay  of  no  attache  shall  be  increased  after  he  is  elected 
or  ajipointed. 

Sec.  24.  Every  Act  shall  embrace  but  one  sulyect,  which  subject  shall  be 
expressed  in  its  title.  lint  if  any  subject  shall  be  embraced  in  an  Act  which 
shall  not  be  expressed  in  its  title,  3U(di  Act  shall  be  void  only  as  to  so  much 
thereof  as  sliall  not  be  expressed  in  its  title.  No  law  shall  be  revised  or 
amended  by  reference  to  its  title  ;  but  in  such  case  the  Act  revised  or  section 
amended  shall  bo  re-enacted  and  published  at  length  as  revised  or  amended  ; 
and  all  laws  of  the  State  of  California,  and  all  official  writings,  and  the 
executive,  legislative,  and  judicial  proceedings  shall  be  conducted,  preserved, 
and  publibhcd  in  no  other  than  the  English  language. 
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Sec.  25.  The  Legislature  shall  not  pass  local  or  special  laws  in  any  of  the 
following  enumerated  cases,  that  is  to  say  :  — 

First — Regulating  tho  jurisdi(;tion  and  duties  of  Justices  of  the  Peace, 
Police  Judges,  and  of  Constables. 

Second — For  the  punishment  of  crimes  ami  misdemeanours. 

Third — Regulating  the  practice  of  courts  of  justict. 

Fourth — Providing  for  changing  the  venue  in  civil  or  criminal  actions. 

i'T/lJA— Granting  divorces. 

Sixth — Changing  the  names  of  persons  or  places. 

Seventh — Authorizing  the  laying  out,  opening,  altering,  maintaining,  or 
vacating  roads,  highways,  streets,  alleys,  town  plots,  ])arks,  cemeteries,  grave- 
yards, or  public  grounds  not  owned  by  the  State. 

Eighth — Summoning  and  impaneling  grand  and  petit  juries,  and  providing 
for  their  compensation. 

.A^in/Zi— Regulating  county  and  township  business,  or  tho  election  of  county 
or  township  ofticers. 

2'enth — For  the  assessment  or  collection  of  taxes. 

Eleventh — Providing  for  conducting  elections,  or  designating  the  places  of 
voting,  except  on  tho  organization  of  new  counties. 

Twelfth — Allecting  estates  of  deceased  persons,  minors,  or  other  jiersons 
under  legal  disabilities. 

Thirteenth — Extending  the  time  for  t'c  collection  of  tax(!S. 

Fourteenth — Giving  effect  to  invalid  (i  wis,  wills,  or  other  instnmionts. 

Fifteenth — Refunding  money  paid  into  the  State  Treasury. 

Sixteenth — Releasing,  or  extinguishing,  in  whole  or  in  part,  the  indebted- 
ness, liability,  or  obligation  of  any  corporation  or  ])erson  to  this  State,  or  to 
any  municipal  corporation  therein. 

Seventeenth — Declaring  any  person  of  age,  or  authorizing  any  minor  to  sell, 
lease,  or  encumber  his  or  her  property. 

Eighteenth — Legalizing,  except  as  against  tho  State,  tho  unauthorized  or 
invalid  act  of  any  officer. 

Nineteenth — Granting  to  any  corporation,  association,  or  individual  any 
special  or  exclusive  right,  jirivilego,  or  immunity. 

TwcrdieUi — Exempting  property  from  taxation. 

Twenty-first — Changing  county  seats. 

Twenty-second — Restoring  to  citizenship  persons  convicted  of  infamous 
crimes. 

Twenty-third — Regulating  the  rate  of  interest  on  money. 

2'wenty -fourth— Anthovhing  the  creation,  extension,  or  impairing  of  liens. 

Twenty-Jifth — Chartering  or  licensing  ferries,  bridges,  or  roads. 

Twenty-sixth — Remitting  tines,  penalties,  or  forfeitures. 

Twenty -seventh — Providing  for  the  management  of  common  schools. 

Twenty-eighth — Creating  offices,  or  prescribing  the  powers  and  duties  of 
officers  in  counties,  cities,  cities  and  counties,  township,  elecition,  or  school 
districts. 

Twenty-ninth — Allecting  the  fees  or  .salary  of  any  officer. 
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Thirtieth — Chaiifjing  tho  law  of  descent  or  succession. 

Thirty-first — Autlioiizing  the  adoption  or  legitimation  of  children. 

Thirty-second — For  limitation  of  civil  or  criminal  actions. 

Thirty-third — In  all  other  cases  whore  a  general  law  can  ho  made  applic- 
able. 

Sec.  26.  The  Legislature  shall  have  no  power  to  authorize  lottc"  ;  or  gift 
enterprises  for  any  purpose,  and  shall  pass  laws  to  prohibit  the  sale  in"  this 
State  of  lottery  or  gift  enterprise  tickets,  or  tickets  in  any  scheme  iu  the 
natu'*'?  of  a  lottery.  Tho  Legislature  shall  pass  laws  to  regulate  or  prohibit 
the  buying  and  selling  of  the  shares  of  the  cajtital  stock  of  corporations  in 
any  stock  board,  stock  exchange,  or  stock  market  under  the  control  of  any 
association.  All  contracts  for  the  sale  of  shares  of  the  capital  stock  of  any 
corporation  or  association,  on  margin,  or  to  bo  delivered  at  a  future  day,  shall 
bo  void,  and  any  money  paid  on  such  contracts  may  bo  recovered  by  the 
party  paying  it  by  suit  in  any  Court  of  com  potent  jurisdiction. 

Sec.  27.  When  a  congressional  district  shall  be  composed  of  two  or  more 
counties,  it  shall  not  bo  separated  by  any  county  belonging  to  another  district. 
No  county,  or  city  and  county,  shall  bo  diviilcd  in  forming  a  congressional 
district  so  as  to  attach  ono  portion  of  a  county,  or  city  and  county,  to  another 
county,  or  city  and  county,  except  in  cases  where  one  county,  or  city  and 
county,  has  more  population  than  the  ratio  required  for  one  or  i  le  Cong  ess- 
men  ;  but  the  Legislature  may  divide  "uy  county,  or  city  and  county,  into  as 
many  congressional  districts  as  it  ni  y  be  entitled  to  by  law.  Any  county, 
ox  city  and  county,  containing  a  population  greater  tlian  tlie  number  required 
ibr  one  congressional  district,  shall  bo  formed  into  ono  or  nioio  congressional 
districts,  according  to  the  population  thereof,  and  any  residue,  after  forming 
such  district  or  districts,  shall  be  attached  by  compact  adjoining  assembly 
districts,  to  a  contiguous  county  or  counties,  and  form  a  congressional  district 
In  dividing  a  county,  or  city  and  county,  into  congressional  districts,  no 
assembly  district  shall  bo  divided  so  as  to  form  a  part  of  more  than  one  con- 
gressional district,  and  every  siioli  congressional  district  shall  be  composed  of 
compact  contiguous  assembly  districts. 

Sec.  28.  In  all  elections  by  tho  Legislature  the  members  thereof  shall  vote 
viva  voce,  and  the  votes  shall  be  entered  on  tho  Journal. 

Sec.  29.  Tho  general  appropriation  bill  shall  contain  no  item  or  items  of 
appropriation  other  than  such  as  are  required  to  pay  the  salaries  of  the  State 
officers,  and  expenses  of  tho  government,  and  of  tho  institutions  under  the 
exclusive  control  and  management  of  the  State. 

Sec.  30.  Neither  the  Legislature,  nor  any  county,  city  and  county,  town- 
ship, school  district,  or  other  municipal  corporation,  shall  ever  make  an 
appropriation,  or  pay  froru  any  public  fund  whatever,  or  grant  anything  to  or 
in  aid  of  any  religious  sect,  church,  creed,  or  sectarian  purpose,  or  help  to 
support  or  sustain  any  school,  college,  university,  hos])ital,  or  other  institu- 
tion controlled  by  any  religious  creed,  eiurch,  or  .sectarian  denomination 
whatever ;  nor  shall  any  grant  or  donation  of  personal  property  or  real  estate 
ever  bo  made  by  tho  State,  or  any  city,  city  and  county,  town,  or  other 
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municipal  corporation,  for  any  religions  creed,  church,  or  sectarian  purpose 
whatever  ;  provided,  that  nothing  in  this  section  shall  prevent  the  Legislature 
granting  aid  pursuant  to  section  twenty-two  of  this  article. 

Sec.  31.  The  Legislncv.!^  shall  have  no  power  to  give  or  to  lend,  or  to 
authorize  the  giving  or  lindiag  of  the  credit  of  tha  State,  or  of  any  county, 
city  and  countv,  city,  lownship,  or  other  political  corporation  or  subdivision 
of  the  State  now  existing,  or  that  may  be  hereafter  established,  in  aid  of  or 
to  any  person,  association,  or  corporation,  wheUier  municipal  or  otherwise,  or 
to  pledge  the  credit  thereof,  in  any  manner  whatever,  for  the  payment  of  the 
liabilities  of  any  individual,  association,  municipal  or  other  corporation  what- 
ever ;  nor  shall  it  have  ])ower  to  make  any  gift,  or  authorize  the  making  of 
any  gift,  or  any  public  money  or  thing  of  value,  to  any  individual,  municipal 
or  other  corpo  -ation  whatever ;  j)roindcd,  that  nothing  in  this  section  sliall 
prevent  the  Legislature  granting  aid  pursuant  to  section  twenty-two  of  this 
article  ;  and  it  shall  not  have  jiower  to  authorize  the  State,  or  any  political 
subdivision  thereof,  to  subscribe  for  stock,  or  to  become  a  stockholder  in  any 
corporation  whatever. 

Skc.  32.  The  Legislature  shall  have  no  power  to  grant,  or  authorize  any 
county  or  municipal  authority  to  grant,  any  extra  compensation  or  allowance 
to  any  jmblic  officer,  agent,  servant,  or  contractor,  after  service  has  been 
rendered,  or  a  contract  has  l)een  entered  into  and  performed,  in  whole  or  in 
part,  nor  to  pay,  or  to  authorize  the  payment  of,  any  claim  hereafter  created 
against  the  State,  or  any  county  or  municipality  of  the  State,  under  any 
agreement  or  contract  made  without  express  authority  of  law  ;  and  all  such 
unauthorized  agreements  or  contracts  shall  be  null  and  void. 

Skc.  33.  The  Legislature  shall  pass  laws  for  the  regulation  and  limitation 
of  the  charges  for  services  j)crf<iiiued  and  commodities  furnished  by  telegraph 
and  gas  corporations,  and  the  charges  by  corporations  or  individuals  for 
storage  and  wharfage,  in  which  there  is  a  public  use  ;  and  where  laws  shall 
provide  for  the  selection  of  any  person  or  odicer  to  regulate  or  limit  such 
rates,  no  person  or  olliccr  shall  be  selected  by  any  corporation  or  individual 
interested  in  the  busine.ss  to  bo  regulated,  and  no  person  shall  bo  selected 
who  is  an  ollicer  or  stockholder  in  any  such  corporation. 

Sec.  34.  No  bill  making  an  api)ropriation  for  money,  except  the  general 
aj^propriation  bill,  shall  contain  more  than  one  item  of  appropriation,  and 
that  for  one  single  and  certain  purpose  to  be  therein  expressed. 

Sec.  35.  Any  person  who  seeks  to  influence  the  vote  of  a  member  of  the 
Legislature  by  bribery,  promise  of  reward,  intimidation,  or  any  other  dis- 
honest means,  shall  be  guilty  of  lobbying,  which  is  hereby  declared  a  felony  ; 
and  it  shall  be  the  duty  of  the  Legislature  to  provide,  by  law,  for  the  punish- 
ment of  this  crime.  Any  member  of  the  Legislature,  who  shall  be  iiilluenced 
in  his  vote  or  action  upon  any  matter  pending  before  the  Legislature  by  any 
reward,  or  promise  of  future  reward,  shall  be  deemed  guilty  of  a  felony,  and 
upo'  conviction  thereof,  in  addition  to  such  punishment  as  may  be  provideil 
by  laAv,  shall  be  disfranchised  and  for  ever  disqualified  from  holding  any  office 
of  public  trust.     Any  person  may  be  compelled  to  testify  in  any  lawful  in- 
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vestigation  or  judicial  promeding  against  any  person  who  may  bo  charged 
with  having  committed  tin  'Tcnco  of  bribery  or  corrupt  solicitation,  or  with 
having  been  influenced  in  b  vote  or  action,  as  a  member  of  the  Legislature, 
by  reward,  or  promise  of  futuio  reward,  and  shall  not  be  permitted  to  with- 
hold his  testimony  upon  the  ground  that  it  may  crimii.r  >  himself,  or  subject 
liim  to  public  infamy  ;  but  such  testimony  shall  not  afterwards  be  used 
against  him  in  any  judicial  proceeding,  except  for  perjury  in  giving  such 
testimony. 

ARTICLE  V 

KXECUTIVK   DKI'AIiTM KNT 

Section  1.  The  supremo  executive  power  of  this  State  shall  be  vested 
in  a  Chief  Magistrate,  who  shall  be  styled  the  G  >vernor  of  the  State  of 
California. 

Sec.  2.  The  Governor  shall  l)e  elected  by  the  qualified  electors  at  the  time 
and  place  of  voting  for  mcnibors  of  the  Assembly,  and  shall  hold  his  office 
four  years  from  and  after  the  first  Monday  after  the  first  day  of  January 
subsequent  to  his  election,  and  until  his  successor  is  elected  and  qualified. 

Sec.  3.  No  person  shall  be  eligible  to  the  office  of  Governor  who  has  not 
been  a  citizen  of  the  United  States  ^ud  a  resident  of  this  State  five  years  next 
preceding  his  election,  and  attained  the  age  of  twenty-five  years  at  the  time 
of  such  election. 

Sec.  4.  The  returns  of  every  election  for  Governor  shall  be  sealed  up  and 
transmitted  to  the  seat  of  government,  directed  to  the  Speaker  of  the  Assembly, 
who  shall,  during  the  first  week  of  the  session,  open  and  jjublish  them  in  the 
presence  of  both  Houses  of  the  Legislature.  The  person  having  the  highest 
number  of  votes  shall  be  Governor;  but,  in  case  any  two  or  more  have  an 
equal  and  the  highest  number  of  votes,  the  Legislature  shall,  by  joint  vote  of 
both  houses,  choose  one  of  such  persons  having  an  equal  and  the  highest 
number  of  votes  for  Governor. 

Sec.  5.  The  Governor  shall  be  Commander-in-Chief  of  the  militia,  the 
army,  and  navy  of  this  State. 

Sec.  6.  He  shall  transact  all  executive  business  with  the  officers  of  govern- 
ment, civil  and  military,  and  may  require  infonnation,  in  writing,  from  the 
officers  of  the  executive  department,  upon  any  subject  relating  to  the  duties 
of  their  respective  offices. 

fij'i'.  7.  He  shall  see  that  all  the  laws  are  faithfully  executed. 

Slo.  8.  When  any  oHiee  shall,  from  any  cause,  become  vacant,  and  no 
mode  is  provided  by  the  Constitution  and  law  for  filling  such  vacancy,  the 
Governor  shall  have  power  to  fill  such  vacancy  by  granting  a  commission, 
which  shall  expire  at  the  end  of  the  next  session  of  the  Legislature,  or  at  the 
next  election  by  the  people. 

Sec.  9.  He  may,  on  extraordinary  occasions,  convene  the  Legislature  by 
proclamation,  stating  the  purposes  for  which  he  has  convened  it,  and  when  so 
convened  it  shall  have  no  pcwer  to  legislate  on  any  subjects  other  than  those 
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specified  in  the  proclamation,  but  may  provide  for  tlie  expenses  of  the  session 
and  other  matters  incidental  thereto. 

Sec.  10.  Ho  shall  commnnicato  by  message  to  the  Legislature,  at  even- 
session,  the  condition  of  the  State,  and  rccoiiimeiul  such  matters  as  he  shall 
deem  expedient. 

Sec.  11.  In  case  of  disagreement  between  the  two  houses  with  respect  to 
the  time  of  adjournment,  the  Governor  shall  have  power  to  adjourn  the  Legis- 
lature to  such  time  as  he  may  think  proper ;  provided,  it  be  not  beyond  the 
time  fixed  for  the  meeting  of  the  next  Legislature. 

Sec.  12.  No  person  shall,  while  holding  any  ofllice  under  the  United  States 
or  this  State,  exercise  the  office  of  Governor  except  as  hereinafter  expressly 
provided 

Sec.  13.  There  shall  be  a  seal  of  this  State,  which  shall  be  kept  by  the 
Governor,  and  used  by  him  officially,  and  shall  be  called  "  The  Great  Seal  of 
the  State  of  California." 

Sec.  14.  All  gi-ants  and  commissions  shall  be  in  the  name  and  by  the 
authority  of  The  People  of  the  State  of  California,  sealed  with  the  great  seal  of 
the  State,  signed  by  the  Governor,  and  countersigned  by  the  Secretary  of  State. 

Sec.  15.  A  Lieutenant-Governor  shall  be  elected  at  the  same  time  and 
places,  and  in  the  same  manner,  as  the  Governor,  an<l  his  term  of  ofilce  and 
his  qualifications  of  eligibility  shall  also  be  the  same.  He  shall  be  the 
President  of  the  Senate,  but  shall  have  only  a  casting  vote  therein.  If,  during 
a  vacancy  of  the  office  of  Governor,  the  Lieutenant-Governor  shall  be  im- 
peached, displaced,  resign,  die,  or  become  incapable  of  performing  the  duties 
of  his  office,  or  be  absent  from  the  State,  the  President  /jto  tempore  of  the 
Senate  shall  act  as  Governor  until  the  vacancy  bo  filled  or  the  disability  .shall 
cease.  The  Lieutenant-Governor  shall  be  disqualified  from  holding  any  other 
office,  except  as  specially  provided  in  this  Constitution,  during  the  term  for 
which  he  shall  have  been  elected. 

Sec.  16.  In  case  of  the  impeachment  of  the  Governor,  or  his  removal  from 
office,  death,  inability  to  discharge  the  powers  and  duties  of  the  said  office, 
resignation,  or  absence  from  the  State,  the  powers  and  duties  of  the  office 
shall  devolve  upon  the  Lieutenant-Governor  for  the  residue  of  the  term,  or 
until  the  disability  shall  cease.  Hut  when  the  Governor  shall,  with  the  con- 
sent of  the  Legislature,  bo  out  of  the  State  in  time  of  war,  at  the  head  of  any 
military  force  thereof,  he  shall  continue  Commander-in-Chief  of  all  the 
military  force  of  the  State. 

Sec.  17.  A  Secretary  of  State,  a  Controller,  a  Treasurer,  an  Attorney- 
General,  and  a  Surveyor-General  shall  be  elected  at  the  same  time  and  places, 
and  in  the  same  manner  as  the  Governor  and  Lieutenant-Governor,  and  their 
terms  of  office  shall  be  the  same  as  that  of  the  Governor. 

Sec.  18.  The  Secretarj'  of  State  shall  keep  a  correct  record  of  tlie  official 
acts  of  the  legislative  and  executive  departments  of  the  government,  and 
shall,  when  required,  lay  the  same,  and  all  matters  relative  thereto,  before 
either  branch  of  the  Legislature,  and  shall  perform  such  other  duties  as  may 
be  assigned  him  by  law. 
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Sec.  19.  The  Governor,  Lieutciinnt-Govcrnor,  Secretary  of  State,  Controller, 
Treasurer,  Attorney-General,  and  Surveyor-General  shall,  at  stated  times 
during  their  continuance  in  olficp,  receive  for  their  services  a  compensation 
which  shall  not  be  increased  or  diniinished  during  the  term  for  which  they 
shall  have  been  elected,  which  compensation  is  hereby  fixed  for  the  following 
ollicera  for  the  two  terms  next  ensuing  the  adoption  of  this  Constitution,  as 
follows : — Governor,  six  thousand  dollars  per  annum  ;  Lieutenant-Governor, 
the  same  per  diem  as  may  be  provi(i';d  by  law  fur  the  Speaker  of  the  Assembly, 
to  be  allowed  only  during  the  session  of  the  Legislature  ;  ho  Secretary  of 
State,  Controller,  Treasurer,  Attorney-CJeneral,  and  Surveyor-General,  three 
thousand  dollars  each  per  annum,  such  compensation  to  bo  in  full  for  all 
services  by  them  respectively  rendered  in  any  ollicial  capacity  or  employment 
whatsoever  during  their  res{)ective  terms  of  otiico  ;  provided,  however,  that 
the  Legislature,  after  the  expiration  of  the  terms  hereinbefore  mentioned, 
may  by  law  diminish  the  compensation  of  any  or  all  such  olUcers,  but  in  no 
case  shall  have  the  power  to  iniirease  the  same  above  the  hvjius  hereby  fixed  by 
this  Constitution.  No  salary  shall  be  authorized  by  law  for  clerical  service, 
in  any  oflice  provided  for  in  this  article,  exceeding  sixteen  hundred  dollars 
per  annum  for  each  clerk  enijiloyed.  The  Legislatiive  may,  in  its  discretion, 
abolish  the  ollice  of  Surveyor-Ge»»eral,  and  none  of  the  ol(iot>ra  hercinliefnre 
named  shall  receive  for  tin  ii  own  use  any  fees  or  pinipiisites  for  the  ^hm- 
formance  of  any  oflicial  duty. 

Skc.  20.  The  Governor  shall  not,  during  his  term  of  oflice,  be  elected  a 
senator  to  the  Senate  of  tlie  United  States. 
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ARTICLE   VI 


JUDICIAL   DKPAUTMENT 


Section  1.  The  judicial  power  of  the  State  shall  be  vested  in  the  Senate 
sitting  as  a  Court  of  Impeachment,  in  a  Supreme  Court,  Superior  Courts, 
Justices  of  the  Peace,  and  such  inferior  courts  as  the  Legislature  may  establish 
in  any  incorporated  city,  or  town,  or  city  and  county. 

Sec.  2.  The  Supremo  Court  shall  consist  of  a  Chief  Justice  and  six  Associate 
Justices.  The  Court  may  sit  in  dej)artments  and  in  bank,  and  shall  always 
be  open  for  the  transaction  of  business.  There  shall  be  two  departments, 
denominated,  respectively,  Department  One  and  Department  Two.  The 
Chief  Justice  shall  assign  three  of  the  Associate  Justices  to  each  dejiartment, 
and  such  a.ssignment  may  be  changed  by  him  from  time  to  time.  The 
Associate  Justices  shall  be  i unipelent  to  sit  in  either  department,  and  nuiy 
interchange  with  each  other  by  iigl(!t  hnut  among  themselves  or  as  ordered  by 
the  Chief  Justice.  Each  of  the  depaiUnents  shall  have  the  power  to  hear  and 
determine  causes  and  all  questions  arising  therein,  suliject  to  the  provisions 
hereinafter  contained  in  relation  to  the  Court  in  bunk.  The  jtresence  of 
three  Justices  shall  be  necessary  to  transact  any  business  in  either  of  the 
departments,  except  such  as  may  be  done  at  cjuunbers,  ami  the  concnn-ence  of 
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three  Justices  shall  be  necessary  to  pronounco  a  judgment.  The  Chief  Justice 
shall  apjmrtion  the  business  to  the  deiiartnients,  and  may,  in  his  tliscretion, 
order  any  cause  pending  before  the  Court  to  be  ht'ard  and  decided  by  the 
Court  in  bank.  The  order  may  be  made  before  or  after  judgment  ]>ronounced 
by  a  department ;  but  where  a  cause  lias  been  allotted  to  oui;  of  the  depart- 
ments, and  a  judgment  pronounced  thereon,  the  order  iiiu.st  be  made  within 
thirty  days  after  such  judgment  and  ooncurreu  in  by  two  Associate  Justices, 
and  if  so  made  it  shall  have  the  etl'ect  to  vacate  and  set  aside  the  judgment. 
Any  four  .liistices  may,  either  before  or  after  ju<lgment  by  a  department, 
order  a  case  to  be  heard  in  bank.  If  the  order  lie  not  made  within  the  time 
above  linuted,  the  judgment  hall  be  tlnal.  No  Judgment  by  a  dejjartment 
shall  be('(im»>  final  until  the  exjiiration  of  the  period  of  thirty  days  aforesaid, 
unless  upproveil  h)  the  Chief  Jiiilice,  in  writing,  with  tlie  concurrence  of  two 
Associate  Justices.  'lh<?  Chief  Justiif  may  convene  tlie  Court  in  bank  at  any 
time,  and  uliall  bo  0>e  pr«Jiiding  Justice  of  the  Court  wh-vn  so  convened.  The 
concurrence  of  lv>VU'  J\»>ttu'\*j*  jvres*  nl  at  the  argument  sl'iall  be  necessary  to 
pronounce  rt  induui'  nt  in  \\A\\\i  ;  but  if  f<'iir  Juttiicss,  so  present,  do  not  concur 
in  a  judgment,  then  all  the  Justices  quahtied  to  sit  m  the  cause  shall  hear  the 
argument ;  bwt  to  rendir  a  judgment  a  concurn  i  ■ '  of  four  Judges  shall  be 
necesMWY  lu  the  determination  of  causes,  all  decisions  of  the  Court  in  bank 
or  in  vb'jtartments  shall  be  given  in  writing,  and  the  groundii  of  the  decision 
shall  be  stated.  The  i  hief  Justice  may  sit  in  either  dejiartment,  and  hhall 
preside  when  .so  sitting,  but  the  Justices  assigned  to  each  dt-partr/j^nf-  shall 
select  one  of  their  nundier  as  presiding  Justice.  In  case  of  the  af.'sence  of  the 
Chief  Justice  from  the  place  at  which  tlie  Court  is  held,  or  his  inability  to 
act,  the  Associate  Justices  shall  select  one  of  their  own  number  to  pertorni  the 
duties  and  exercise  the  powers  of  the  Chief  Justice  duiing  such  absence  or 
inability  to  act. 

Sec.  3.  The  Chief  Justice  and  the  Associate  Justices  shall  be  elected  by 
the  qualified  electors  of  the  State  at  large  at  th«  general  State  elections,  at 
the  times  and  places  at  which  the  State  otiicers  are  elected  ;  and  the  term  of 
office  shall  be  twelve  years,  from  and  after  the  first  Monday  after  the  first  day 
of  January  next  succeeding  their  ♦■lection  ;  provided,  that  the  six  Associate 
Justices  elected  at  the  first  election  shall,  at  their  first  meeting,  so  classify 
themselves,  by  lot,  that  two  of  them  shall  go  out  of  ollice  at  the  end  of  four 
years,  two  of  them  at  the  end  of  eight  years,  and  two  of  them  at  the  end  of 
twelve  yea.'-s,  and  an  entry  of  such  classification  shall  be  made  in  the  miimtes 
of  the  Court  in  bank,  signed  by  them,  and  a  duplicate  thereof  shall  bo  fil-d 
in  the  office  of  the  Secretary  of  State.  If  a  vacancy  occur  in  the  office  of  :i 
Justice,  the  Governor  shall  appoint  a  person  to  hold  the  office  until  the 
election  and  (pialiiication  of  a  Justice  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election,  and  the  Justice  so  elected 
shall  hold  the  office  for  the  remainder  of  the  unexpired  term.  The  first 
election  of  the  Justices  shall  be  at  the  first  general  election  after  the  adoption 
and  ratification  of  this  Constitution. 

Sec.  4.  The  Supreme  Court  shall  have  appellate  jurisdiction  in  all  cases  in 
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equity,  ox(ei)t  such  as  arise  in  Justices'  Courts  ;  also,  in  all  cases  at  law 
which  involve  the  title  or  possession  of  real  estate,  or  the  Icfjality  of  any  tax, 
impost,  assessment,  toll,  or  municipal  line,  or  in  which  the  dLinaml,  exclusive 
of  interest,  or  the  value  of  the  property  in  controversy,  amounts  to  three 
hundred  dollars  ;  also,  in  cases  of  forcible  entry  and  detainer,  and  in  proceed- 
ings in  insolvency,  and  in  actions  to  prevent  or  abate  a  nuisance,  and  in  all 
such  probate  matters  as  may  be  provided  by  law  ;  also,  in  all  criminal  cases 
prosecuted  by  indictment  f>r  information  in  a  Court  of  record  on  questions  of 
law  alone.  The  Court  shall  also  have  power  to  issue  writs  of  mandamus, 
certiorari,  prohibition,  and  habeas  corpus,  and  all  other  writs  necessary  or 
proper  to  the  complete  exercise  of  its  appellate  jurisdiction.  Each  of  the 
Justices  shall  have  power  to  issue  writs  of  habeas  corpus  to  any  part  of  the 
State,  upon  petition  by  or  on  behalf  of  any  person  held  in  actual  custody, 
and  may  make  such  writs  returnable  before  himself,  or  the  Supreme  Court, 
or  before  any  Superior  Court  in  the  State,  or  before  any  Judge  thereof. 

Sec.  5.  The  Superior  Court  shall  have  original  jurisdiction  in  all  cases  in 
equity,  and  in  all  cases  at  law  which  involve  the  title  or  possession  of  real 
property,  or  the  legality  of  any  tax,  impost,  assessment,  toll,  or  municipal 
fine,  and  in  all  other  cases  in  which  the  demand,  ex(!lusive  of  interest  or  the 
value  of  the  property  in  controversy,  amounts  to  three  hundred  dollars,  and 
in  all  criminal  cases  amounting  to  felony,  and  cases  of  misdemeanour  not 
otherwise  j)rovided  for;  of  actions  of  forcible  entry  and  detainer;  of  proceedings 
in  insolvency  ;  of  actions  to  prevent  or  abate  a  nuisance ;  of  all  matters 
of  probate  ;  of  divorce  and  for  annulment  of  marriage,  and  of  all  such  special 
cases  of  proceedings  as  are  not  otherwise  provided  for.  And  said  Court  shall 
have  the  power  of  naturalization,  and  to  issue  papers  therefor.  They  shall 
have  appellate  jurisdiction  in  such  cases  arising  in  Justices'  and  other  inferior 
Courts  in  their  respective  counties  as  may  be  prescribed  by  law.  They  shall 
always  be  open  (legal  holidays  and  nonjudicial  days  excepted),  and  their 
process  shall  extend  to  all  parts  of  the  State  ;  provided,  that  all  actions  for  the 
recovery  of  thtt  possession  of,  quieting  the  title  to,  or  for  the  enforcement  of 
liens  upon  real  estate,  shall  be  commenced  in  the  county  in  which  the  real 
estate,  or  any  part  thereof  affected  by  such  action  or  actions,  is  situated. 
Said  Courts,  and  their  Judges,  shall  have  power  to  issue  writs  of  mandamus, 
certiorari,  prohibition,  quo  warranto,  and  habeas  corpus,  on  petition  by  or  on 
behalf  of  any  person  in  actual  custody  in  their  respective  counties.  In- 
junctions and  writs  of  prohibition  may  be  issued  and  served  on  legal  holidays 
and  non-judicial  days. 

Sec.  6.  There  shall  be  in  each  of  the  organized  counties,  or  cities  and 
counties,  of  the  State,  a  Superior  Court,  for  each  of  which  at  least  one  Judge 
shall  be  elected  by  the  qualified  electors  of  the  county,  or  city  and  county,  at 
the  general  State  election  ;  provided,  that  until  otherwise  ordered  by  the 
Legislature,  only  one  Judge  shall  bo  elected  for  the  Counties  of  Yuba  and 
Sutter,  and  that  in  the  City  and  County  of  San  Francisco  there  shall  bo 
elected  twelve  Judges  of  the  Superior  Court,  any  one  or  more  of  whom  may 
hold  Court.     There  may  be  as  many  sessions  of  said  Court,  at  the  same  time, 
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as  there  are  Judges  thereof.  The  said  Judges  shall  choose  from  their  unn 
nuinbor  a  presiding  Judge,  who  may  be  removed  at  their  pleasure.  He  shall 
distribute  tlie  business  of  the  Court  among  the  Jml^^is  thcrt'of,  and  prescribe 
the  01  ilcr  of  business.  The  judgment  ,  orders,  and  proceedings  of  a;iy  .session 
of  the  .Superior  Court,  held  by  aiiv  oi.c  or  more  of  the  Judges  of  said  Courts, 
respectively,  shall  be  e(iually  efrcotual,  as  if  all  the  Juiigfs  of  .said  respective 
Courts  presided  at  such  session.  In  eadi  of  the  Counties  of  Sarraniento,  San 
Joa(iuin,  Los  Angeles,  Sonoma,  Santa  Clara,  and  Alameda  there  shall  be 
elected  two  such  Judges.  The  term  of  ollire  of  Jud:,'e3  of  the  Suiiorior  Courts 
.shall  be  six  years  from  and  after  the  first  Monday  of  January  next  succeeding 
their  election  ;  jrruvidcd,  that  the  twelve  Ju'i  .'fsof  the  Superior  Court  elected 
in  the  City  and  County  of  San  Francisco,  at  the  first  election  held  under  this 
Constitution,  shall  at  their  f"  t  meeting  so  classify  themselves,  by  lot,  that 
four  of  t.liem  .shall  go  out  of  ollice  at  the  end  of  two  years,  and  four  of  them 
shall  go  out  of  ollice  at  the  end  of  four  y  iis,  and  four  of  them  shall  go  out  of 
oilice  at  the  end  of  six  yeans,  and  an  entry  of  such  classification  shall  l>e  made 
in  the  minutes  of  the  Court,  .signed  by  them,  and  a  duplicate  thereof  liled  in 
tbe  ollice  of  the  Secretary  of  State.  The  first  election  of  Judges  of  the  Superior 
Courts  .shall  take  jjlace  at  the  first  general  election  held  after  the  adoption  and 
ratification  of  this  Constitution.  If  a  vacancy  occur  in  the  olfico  of  Judge  of 
a  Superior  Court,  the  Govcriiur  shall  appoint  a  person  to  hold  the  ollice  until 
the  election  and  qualification  of  a  Judge  co  fill  the  vacancy,  which  election 
shall  take  place  at  the  next  succee('ing  general  election,  and  the  Judge  so 
elected  shall  hold  ollice  for  the  remainder  of  the  unexpired  term. 

Sec.  7.  In  any  county,  or  city  and  county,  other  tliun  the  City  and  County 
of  San  Francisco,  in  whicli  tliere  shall  bo  more  than  one  Judge  of  the  Superior 
Court,  the  Judges  of  sucli  Court  may  hold  as  many  sessions  of  said  Court  at 
the  same  time  as  there  are  Judges  thereof,  and  shall  apportion  the  business 
among  themselves  as  equally  as  may  be. 

Skc.  8.  A  Juilge  of  any  Superior  Court  may  hold  a  Superior  Court  in  any 
county,  at  the  request  of  a  Judge  of  the  Superior  Court  thereof,  and  iipon 
request  of  the  Governor  it  shall  be  his  duty  so  to  do.  But  a  cause  in  a 
Superior  Court  may  be  tried  by  a  Judge  pro  tempore,  who  must  be  a  member 
of  the  bar,  agreed  upon  in  writing  by  the  parties  litigant  or  their  attorneys  of 
record,  approved  by  the  Court,  and  sworn  to  try  the  i^ause. 

Sec.  9.  The  Legislature  shall  have  no  power  to  grant  leave  of  absence  to 
any  judicial  officer  ;  and  any  such  ofiicer  who  shall  absent  himself  from  the 
State  for  more  than  sixty  consecutive  days  shall  be  deemed  to  have  forfeited 
his  office.  The  Legislature  of  the  State  may,  at  any  time,  two-thirds  of  the 
members  of  the  Senate  and  two-thirds  of  the  members  of  the  Assembly  voting 
therefor,  increase  or  diminish  the  number  of  Judges  of  the  Superior  Court  in 
any  county,  or  city  and  county,  in  the  State  ;  provided^  that  no  such  re- 
duction shall  affect  any  Judge  who  has  been  elected. 

Sec.  10.  Justices  of  the  Supreme  Court  and  Judges  of  the  Superior  Courts 
may  be  removed  by  concurrent  resolution  of  both  Houses  of  the  Legislature, 
adopted  by  a  two-thirds  vote  of  each  house.     All  other  judicial  officers,  except 
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APPENDIX 


Justices  of  the  Peace,  may  be  removed  by  the  Senate  on  the  recommendation 
cf  the  Governor,  but  no  removal  ahall  be  made  by  virtue  of  this  section,  un- 
less the  cause  thereof  be  entered  on  the  Journal,  nor  unless  the  party  com- 
plained of  has  been  served  with  a  copy  of  the  complaint  against  him,  and  shall 
have  had  an  opj)ortunity  of  being  heard  in  his  defence.  On  the  question  ot 
removal,  the  ayes  and  noes  shall  be  entered  on  the  Journal. 

Sec.  11.  The  Legislature  shall  determine  the  number  of  Justices  of  tlie 
Peace  to  be  elected  in  townships,  incorporated  cities  and  towns,  or  cities  and 
counties,  and  shall  fix  by  law  the  powers,  duties,  and  responsibilities  of 
Justices  of  the  Peace  ;  provided,  such  powers  shall  not  in  any  case  trench 
upon  the  jurisdiction  of  the  several  Courts  of  record,  except  that  said  Justices 
shall  have  concurrent  jurisdiction  with  the  Superior  Courts  in  cases  of  forcible 
entry  and  detainer,  where  the  rental  value  does  not  exceed  twenty-five  dollars 
per  month,  and  where  tlie  whole  amount  of  damages  claimed  does  not  exceed 
two  hundred  dollars,  and  in  cases  to  enforce  and  foreclose  liens  on  personal 
property  when  neither  the  amount  of  the  liens  nor  the  value  of  the  property 
amounts  to  three  Jmndred  dollars. 

Sec.  12.  The  Supreme  Court,  the  Superior  Courts,  and  such  other  Courts 
as  the  Legislature  may  prescribe,  shall  be  Courts  of  record. 

Sec.  13.  The  Legislature  shall  fix  by  law  the  jurisdiction  of  any  inferior 
Courts  which  may  be  established  in  pursuance  of  section  one  of  this  article, 
and  shall  fix  by  law  the  powers,  duties,  and  responsibilities  of  the  Judges 
thereof. 

Sec.  14.  The  Legislature  shall  provide  for  the  election  of  a  Clerk  of  the 
Supreme  Court,  and  shall  fix  by  law  his  duties  and  compensation,  which  com- 
pensation shall  not  be  increased  or  diminished  during  the  term  for  which  he 
shall  have  been  elected.  The  County  Clerks  shall  be  ex  officio  Clerks  of  the 
Courts  of  record  in  and  for  their  respective  counties,  or  c  ties  and  counties. 
1h\}  Legislature  may  also  provide  for  the  appointment,  by  Ihe  several  Superior 
Courts,  of  one  or  more  Commissioners  in  their  respective  counties,  or  cities 
and  counties,  with  authority  to  perform  chamber  business  of  the  Judges  of 
the  Superior  Courts,  to  take  depositions  and  perform  such  other  business 
connected  with  the  administration  of  justice  as  may  be  prescribed  by  law. 

Sec.  15.  No  judicial  officer,  except  Justices  of  the  Peace  and  Court  Com- 
missioners, shall  receive  to  his  own  use  any  fees  or  penjuisites  of  office. 

Sec.  16.  The  Legislature  shall  provide  for  the  speedy  publication  of  such 
opinions  of  the  Supreme  Court  as  it  may  deem  expedient,  and  all  opinions 
shall  be  free  for  publication  by  any  person. 

Sec.  17.  The  Justices  of  the  Supreme  Court  and  Judges  of  the  Superior 
Courts  shall  severally,  at  stated  times  during  their  continuance  in  oflSce, 
receive  for  their  services  a  compensation  which  shall  not  be  increased  or 
diminished  after  their  election,  nor  during  t^c  term  for  which  they  shall  have 
been  elected.  The  salaries  of  the  Justices  of  the  Supreme  Court  shall  be  paid 
by  the  State.  One-half  of  the  salary  of  each  Superior  Court  Judge  shall  be  paid 
by  the  State  ;  the  other  half  thereof  shall  be  paid  by  the  county  for  which  ho 
is  elected.     During  the  term  of  the  first  Judges  elected  under  this  Con- 
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stitutioii,  the  annual  salaries  of  the  Justices  of  the  Supreme  Court  sliall  be 
six  thousand  dollars  each.  Until  otherwise  changed  by  the  Legislature,  the 
Superior  Court  Judges  shall  receive  an  annual  salary  of  three  thousand  dollars 
each,  payable  monthly,  except  the  Judges  of  the  City  and  County  of  San 
Francisco,  and  the  Counties  of  Alameda,  San  Joaquin,  Los  Angeles,  Santa 
Clara,  Yuba  and  Sutter  combined,  Sacramento,  Butte,  Nevada,  and  Sonoma, 
who  shall  receive  four  thousand  dollars  each. 

Sfx".  18.  The  Justices  of  the  Supreme  Court  and  Judges  of  the  Superior 
Courts  shall  be  ineligible  to  any  other  olllce  or  public  employment  than  a 
judicial  ollice  or  employment  during  the  term  for  which  they  shall  have  been 
elected. 

Sec.  19.  Judges  sl.all  not  charge  juries  with  respect  to  matters  of  fact,  but 
may  state  the  testimony  and  declare  the  law. 

Sec.  20.  The  style  of  all  process  shall  be,  "The  People  of  the  State  of 
California,"  and  all  prosecutions  shall  be  conducted  in  their  name  and  by 
their  authority. 

Sec.  21.  The  Justices  shall  appoint  a  Reporter  of  the  decisions  of  the 
Supreme  Court,  who  shall  hold  his  oflice  and  be  removable  at  their  pleasure. 
He  shall  receive  an  annual  salary  not  to  exceed  twenty-five  hundred  dollars, 
payable  monthly. 

Sec.  22.  No  Judge  of  a  Court  of  record  shall  practise  law  in  any  Court  of 
this  State  during  his  continuance  in  office. 

Sec.  23.  No  one  shall  be  eligible  to  the  office  of  Justice  of  the  Supreme 
Court,  or  to  the  office  of  Judge  of  a  Superior  Court,  unless  he  shall  have  been 
admitted  to  practise  before  the  Supreme  Court  of  the  State. 

Sec.  24.  No  Judge  of  a  Superior  Court,  nor  of  the  Supreme  Court,  shall, 
after  the  first  day  of  July  one  thousand  eight  hundred  and  eighty,  be  allowed 
to  draw  or  receive  any  monthly  salary  unless  he  shall  take  and  subscribe  to 
an  affidavit  before  an  offTicer  entitled  to  administer  oaths,  that  no  cause  in  his 
Court  remains  undecided  that  has  been  submitted  for  decision  for  the  period 
of  ninety  days. 


ARTICLE   VII 


PAKDOXING   POWER 


Section  1.  The  Governor  shall  have  the  power  to  grant  reprieves,  pardons, 
and  comnuitations  of  sentence,  after  conviction,  for  all  offences  exce[)t  treason 
and  cases  of  impeachment,  upon  such  conditions,  and  with  such  restrictions 
and  limitations,  as  he  may  think  proper,  subject  to  such  regulations  as  may 
be  provided  by  law  relative  to  the  manner  of  applying  for  pardons.  Upon 
conviction  for  treason,  the  Governor  shall  have  power  to  suspend  the  execu- 
tion of  the  sentence  until  the  case  shall  be  reported  to  the  Legislature  at  its 
next  meeting,  when  the  Legislature  shall  either  pardon,  direct  the  execution 
of  the  sentence,  or  grant  a  further  reprieve.  The  Governor  shall  communicate 
to  the  Legislature,  at  the  beginning  of  every  session,  every  case  of  reprieve  or 
pardon  granted,  stating  the  name  of  the  convict,  the  crime  for  which  he  was 
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convicted,  the  sentence,  its  date,  tlie  date  of  the  pardon  or  reprieve,  and  the 
reasons  for  granting  the  same.  Xeither  the  Governor  nor  the  Legislature  shall 
have  power  to  grant  pardons,  or  commutations  of  sentence,  in  any  case  where 
the  convict  has  been  twice  convicted  of  felony,  unless  upon  the  written 
recommendation  of  a  majority  of  the  Judges  of  the  Supreme  Court. 


I 


ARTICLE   VIII 
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MILITIA 

Section  1,  The  Legislature  shall  provide,  by  law,  for  orcranizing  and 
disciplining  the  militia,  in  such  manner  as  it  may  deem  expedient,  not  in- 
compatible with  the  Constitution  and  laws  of  the  United  States.  Officers 
of  the  militia  shall  be  elected  or  appointed  in  such  manner  as  the  Legislature 
shall,  from  time  to  time,  direct,  and  shall  be  commissioned  by  the  Governor. 
The  Governor  shall  have  power  to  call  forth  the  militia  to  execute  the  laws 
of  the  State,  to  suppress  insurrections,  and  repel  invasions. 

Sec.  2.  All  military  organizations  provided  for  by  this  Constitution,  or  any 
law  of  this  State,  and  receiving  State  support,  shall,  while  under  arms,  either 
for  ceremony  or  duty,  carry  no  device,  banner,  or  flag  of  any  State  or  nation, 
except  that  of  the  United  States  or  the  State  of  California. 

ARTICLE  IX 

EDUCATION 

Section  1.  A  general  diffusion  of  knowledge  and  intelligence  being 
essential  to  the  preservation  of  the  rights  and  liberties  of  the  people,  the 
Legislature  shall  encourage  by  all  suitable  means  the  promotion  of  intellectual, 
scientific,  moral,  and  agricultural  improvement. 

Sec.  2.  A  Superintendent  of  Public  Instruction  shall,  at  each  gubernatorial 
election  after  the  adoption  of  this  Constitution,  be  elected  by  the  qualified 
electors  of  the  State.  He  shall  receive  a  salary  equal  to  that  of  the  Secretary 
of  State,  and  shall  enter  upon  the  duties  of  his  office  on  the  first  Monday  after 
the  first  day  of  January  next  succeeding  his  election. 

Sec.  3.  A  Superintendent  of  Schools  for  each  county  shall  be  elected  by 
the  qualified  electors  thereof  at  each  gubernatorial  election  ;  provided,  that 
the  Legislature  may  authorize  two  or  more  counties  to  unite  and  elect  one 
Superintendent  for  the  counties  so  uniting. 

Sec.  4.  The  proceeds  of  all  lands  that  have  been  or  may  be  granted  by 
the  United  States  to  this  State  for  the  support  of  common  schools,  which 
may  be,  or  may  have  been,  sold  or  disposed  of,  and  the  five  hundred  thousand 
acres  of  land  granted  to  the  new  States  under  an  Act  of  Congress  distributing 
the  proceeds  of  the  public  lands  among  the  several  States  of  the  Union, 
approved  a.d.  one  thousand  eight  hundred  and  forty-one,  and  all  estates 
of  deceased  persons  who  may  have  died  without  leaving  a  will  or  heir,  and 
also  such  per  cent  as  may  be  granted,  or  may  have  been  granted,  by  Congress 
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oil  the  sale  of  lands  in  this  State,  shall  be  and  icniain  a  perpetual  land,  the 
interest  of  which,  to^rether  with  all  the  rents  of  the  unsold  lands  and  such 
other  means  as  the  Legislature  may  provide,  shall  be  inviolably  appropriated 
to  the  support  of  common  schools  throughout  the  State. 

Sec.  5.  The  Legislature  sliall  provide  for  a  system  of  common  schools  by 
which  a  free  school  shall  be  kept  up  and  supported  in  each  district  at  least 
3ix  months  in  every  year,  after  the  first  year  in  which  a  school  has  been 
established. 

Sec.  6.  The  pulilic  school  system  shall  include  primary  and  grammar 
schools,  and  such  high  schools,  evening  schools,  normal  schools,  and  tech- 
nical schools,  as  may  be  established  by  the  Legislature,  or  by  municipal  or 
district  authority  ;  but  the  entire  revenue  derived  from  the  State  School 
Fund,  and  the  State  school  tax,  shall  be  aj)plied  exclusively  to  the  support 
of  primary  and  grammar  schools. 

Skc.  7.  The  Governor,  Superintendent  of  Public  Instruction,  and  the 
Principals  of  the  State  Normal  Schools,  shall  constitute  the  State  Board  of 
Education,  and  shall  compile,  or  cause  to  be  compiled,  and  adopt  a  uniform 
series  of  text-books  for  use  in  the  common  schools  throughout  the  State.  The 
State  Board  may  cause  such  text-books,  when  adopted,  to  be  printed  and 
published  by  the  Superintendent  of  State  Printing,  at  the  State  Printing 
Office,  and  when  so  printtc  and  published,  to  '.e  distributed  and  sold  at  the 
cost  price  of  printing,  publishing,  and  distributing  the  same.  The  text-books 
so  adopted  shall  continue  in  use  not  less  than  four  years  ;  and  said  State 
Board  shall  perform  such  other  duties  as  may  bo  prescribed  by  law.  The 
Legislature  shall  provide  for  a  Board  of  Education  in  each  county  in  the 
State.  The  County  Superintendents  and  the  County  Boards  of  Education 
shall  have  control  of  the  examination  of  teachers  and  the  gi-anting  of  teachers' 
certificates  within  their  respective  jurisdictions.  [Amendment  adopted 
November  4,  1884.] 

Sec.  8.  No  public  money  sliall  ever  be  appropriated  for  the  support  of 
any  sectarian  or  denominational  school,  or  any  school  not  under  the  exclusive 
control  of  the  officers  of  the  public  schools ;  nor  shall  any  sectarian  or  de- 
nominational doctrine  be  taught,  or  instruction  thereon  be  permitted,  directly 
or  indirectly,  in  any  of  the  common  schools  of  this  State. 

Sec.  9.  The  University  of  California  shall  constitute  a  public  trust,  and 
its  organization  and  government  shall  be  perpetually  continued  in  the  form 
and  character  prescribed  by  the  organic  Act  creating  the  same,  passed  March 
twenty-third,  eighteen  hundred  and  sixty-eight  (and  the  several  Acts  amen- 
datory thereof),  subject  only  to  such  legislative  control  as  may  be  necessary 
to  ensure  compliance  with  the  terms  of  its  endowments  and  the  proper  in- 
vestment and  security  of  its  funds.  It  shall  be  entirely  independent  of  all 
political  or  sectarian  influence,  and  kept  free  therefrom  in  the  appointment 
of  its  Regents,  and  in  the  administration  of  its  all'airs ;  provided,  that  all 
the  moneys  derived  from  the  sale  of  the  ])ublic  lands  donated  to  this  State 
by  Act  of  Congress,  approved  July  second,  eighteen  hundred  and  sixty-two 
(and  the  several  Acts  amendatory  thereof),  shall  be  invested  as  provided  by 
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said  Acts  of  Congress,  and  the  interest  of  said  moneys  shall  he  inviolably 
appropriated  to  the  endowment,  support,  and  maintenance  of  at  least  one 
College  of  Agriculture,  where  the  leading  objects  shall  be  (without  excluding 
other  scientilic  and  classical  studies,  and  including  military  tactics)  to  teach 
such  branches  of  learning  as  are  related  to  scientific  and  practical  agriculture 
and  the  mechanic  arts,  in  accordance  with  the  requirements  and  conditions  ot 
said  Acts  of  Congress  ;  and  the  Legislature  shall  provide  that  if,  through 
neglect,  misappropriation,  or  any  other  contingency,  any  portion  of  the  funds 
so  set  apart  shall  be  diminished  or  lost,  the  State  shall  replace  such  portion 
so  lost  or  misappropriated,  so  that  the  principal  thereof  shall  remain  for  ever 
undiminished.  No  person  shall  be  debarred  admission  to  any  of  the  collegiate 
departments  of  the  University  on  account  of  sex. 


ARTICLE   X 


'I;. 


STATE   INSTITUTIONS   AND   PUBLIC   BUILDINGS 

Section  L  There  shall  be  a  State  Board  of  Prison  Directors,  to  consist  of 
five  persons,  to  be  appointed  by  the  Governor,  with  the  advice  and  consent  of 
the  Senate,  who  shall  hold  ofHce  for  ten  years,  except  that  the  first  appointed 
shall,  in  such  manner  as  the  Legislature  may  direct,  be  so  classified  that  the 
term  of  one  person  so  appointed  shall  expire  at  the  end  of  each  two  years 
during  the  first  ten  years,  and  vacancies  occurring  shall  be  filled  in  like 
manner.  The  appointee  to  a  vacancy,  occurring  before  the  expiration  of  a 
term,  shall  hold  ofl[ice  only  for  the  unexpired  term  of  his  predecessor.  The 
Governor  shall  have  the  power  to  remove  either  of  the  Directors  for  mis- 
conduct, incompetency,  or  neglect  of  duty,  after  an  opportunity  to  be  heard 
upon  written  charges. 

Sec.  2.  The  Board  of  Directors  shall  have  the  charge  and  superintendence 
of  the  State  Prisons,  and  shall  possess  such  powers  and  perform  such  duties, 
in  respect  to  other  penal  and  reformatory  institutions  of  the  State,  as  the 
Legislature  may  prescribe. 

Sec.  3.  The  Board  shall  appoint  the  Warden  and  Clerk,  and  determine  the 
other  necessary  officers  of  the  prisons.  The  Board  shall  have  power  to  remove 
the  Wardens  and  Clerks  for  misconduct,  incompetency,  or  neglect  of  duty. 
All  other  officers  and  employes  of  the  prisons  shall  be  appointed  by  the 
Warden  thereof,  and  be  removed  at  his  pleasure. 

Sec.  4.  Tlie  members  of  the  Board  shall  receive  no  compensation,  other 
than  reasonable  travelling  and  other  expenses  incurred  while  engaged  in  the 
performance  of  official  duties,  to  be  audited  as  the  Legislature  may  direct, 

Sec.  5.  The  Legislature  shall  pass  such  laws  as  may  be  necessary  to  further 
defii.e  and  regulate  the  powers  and  duties  of  the  Board,  Wardens,  and  Clerks, 
and  to  carry  into  effect  the  provisions  of  this  article. 

Sec.  6.  After  the  first  day  of  January,  eightecu  hundred  and  eighty-two, 
the  labour  of  convicts  shall  not  be  let  out  by  contract  to  any  person,  co- 
partnership, company,  or  corporation,  and  the  Legislature  shall,  by  law, 
provide  for  the  working  of  convicts  for  the  benefit  of  the  State. 
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ARTICLE   XI 

CITIES,  COUNTIES,  ANP  TOWNS 

Section  1.  The  several  counties,  as  they  now  exist,  are  hereby  recognized 
as  legal  subdivisions  of  this  State. 

Sec.  2.  No  county  seat  shall  be  removed  unless  two-thirds  of  the  qualified 
electors  of  the  county,  voting  on  the  proposition  at  a  general  election,  shall 
vote  in  favour  of  such  removal.  A  proposition  of  removal  shall  not  be  sub- 
mitted in  the  same  county  more  than  once  in  four  years. 

Sec.  3.  No  new  county  shall  be  established  whid)  shall  reduce  any  county 
to  a  population  of  less  than  eight  thousand  ;  nor  shall  a  new  county  be  formed 
containing  a  less  population  than  live  thousand,  nor  shall  any  line  thereof 
pass  within  five  miles  of  the  county  seat  of  any  county  proposed  to  be  divided. 
Every  county  which  shall  be  enlarged  or  created  from  territory  taken  from 
any  other  county  or  counties,  shall  be  liable  for  a  just  j^roportion  of  the 
existing  debts  and  liabilities  of  the  county  or  counties  from  which  such 
territory  shall  be  taken. 

Sec.  4.  The  Legislature  shall  establish  a  system  of  county  governments 
which  shall  be  uniform  throughout  the  State,  and  by  general  laws  shall  pro- 
vide for  township  organization,  under  which  any  county  may  organize  when- 
ever a  majority  of  the  qualified  electors  of  such  county,  voting  at  o.  general 
election,  shall  so  determine  ;  and  whenever  a  county  shall  adopt  township 
organization,  the  assessment  and  collection  of  the  revenue  shall  be  made  and 
the  business  of  such  county  and  the  local  affairs  of  the  several  townships 
therein  shall  be  managed  and  transacted  in  the  manner  prescribed  by  such 
general  laws. 

Sec.  5.  The  Legislature,  by  general  and  uniform  laws,  shall  provide  for 
the  election  or  appointment,  in  the  several  counties,  of  Boards  of  Supervisors, 
Sheriffs,  County  Clerks,  District  Attorneys,  and  such  other  county,  township, 
and  municipal  officers  as  public  convenience  may  require,  and  shall  prescribe 
their  duties,  and  fix  their  term  of  office.  It  shall  regulate  the  compensation 
of  all  such  officers  in  proportion  to  duties,  and  for  this  purpose  may  classify 
the  counties  by  population  ;  and  it  shall  provide  for  the  strict  accountability 
of  county  and  township  officers  for  all  fees  which  may  be  collected  by  tliem, 
and  fcr  all  public  and  municipal  money  which  may  be  paid  to  them,  or 
officially  come  into  their  possession. 

Sec.  6.  Corporations  for  municipal  purposes  shall  not  be  created  by  special 
laws  ;  but  the  Legislature,  by  general  laws,  shall  provide  for  the  incorporation, 
organization,  and  classilication,  in  proportion  to  pojnilation,  of  cities  and 
towns,  which  laws  may  be  altered,  amended,  or  repealed.  Cities  and  towns 
heretofore  organized  or  incorporated  may  become  organized  under  such 
general  laws  whenever  a  majority  of  the  electors  voting  at  a  general  election 
shall  so  determine,  and  shall  organize  in  conforn  ity  therewith  ;  and  cities  or 
towns  heretofore  or  hereafter  organized,  and  all  charters  thereof  framed  or 
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adoi)ted  by  authority  of  tliis  Constitution,  shall  he  suhject  to  and  controlled 
by  general  laws. 

Sec.  7.  City  and  county  governments  nmy  he  merged  and  consolidated 
into  one  municipal  government,  with  one  set  of  ofliccrs,  and  nuiy  be  incor- 
porated under  general  laws  providing  for  the  incorporation  and  organization 
of  corporations  for  municipal  purposes.  The  provisions  of  this  Constitution 
applicable  to  cities,  and  also  those  applicable  to  counties,  so  far  as  not  incon- 
sistent or  not  prohibited  to  cities,  shall  be  applicable  to  such  consolidated 
government.  In  consolidated  city  and  county  governments,  of  more  than  one 
hundred  thousand  population,  there  shall  be  two  Boards  of  Supervisors  or 
houses  of  legislation — one  of  which,  to  consist  of  twelve  persons,  shall  be 
elected  by  general  ticket  from  the  city  and  county  at  large,  and  shall  hold 
office  for  the  term  of  four  years,  but  shall  be  so  classilied  that  after  the  first 
election  only  six  shall  be  elected  every  two  years  ;  the  other,  to  consist  of 
twelve  persons,  shall  be  elected  every  two  years,  and  shall  hold  office  for  the 
term  of  two  years.  Any  vacancy  occurring  In  the  office  of  Supervisor,  in 
either  Board,  shall  be  filled  by  the  Mayor  or  other  chief  executive  officer. 

Sec.  8.  Any  city  containing  a  population  of  more  than  one  hundred  thou- 
sand inhabitants  may  frame  a  charter  for  its  own  government,  consistent  with 
and  subject  to  the  Constitution  and  laws  of  this  State,  by  causing  a  Board  of 
fifteen  freeholders,  who  shall  have  been  for  at  least  five  years  qualified  electors 
thereof,  to  be  elected  by  the  qualified  voters  of  such  city,  at  any  general 
or  special  election,  whose  duty  it  shall  be,  within  ninety  days  after  such 
election,  to  prepare  and  propose  a  charter  for  such  city,  which  shall  be  signed 
in  duplicate  by  the  members  of  such  Board,  or  a  majority  of  tliem,  and  re- 
turned, one  copy  thereof  to  the  Mayor,  or  other  chief  executive  officer  of  such 
city,  and  the  other  to  the  Recorder  of  deeds  of  the  county.  Such  proposed 
charter  shall  then  be  published  in  two  daily  papers  of  general  circulation  in 
such  city  for  at  least  twenty  days,  and  within  not  less  than  thirty  days  after 
such  publication  it  shall  be  submitted  to  the  qualified  electors  of  such  city  at 
a  general  or  special  election,  and  if  a  majority  of  such  qualified  electors  voting 
thereat  shall  ratify  the  same,  it  shall  thereafter  be  submitted  to  the  Legis- 
lature for  its  approval  or  rejection  as  a  whole,  without  power  of  alteration  or 
amendment,  and  if  approved  by  a  majority  vote  of  the  members  elected  to 
each  house,  it  shall  become  the  charter  of  such  city,  or  if  such  city  be  con- 
solidated with  a  county,  then  of  such  city  and  county,  and  shall  become  the 
organic  law  thereof,  and  supersede  any  existing  charter  and  all  amendments 
thereof,  and  all  special  laws  inconsistent  with  such  charter.  A  copy  of  such 
charter,  certified  by  the  Mayor  or  chief  executive  officer,  and  authenticated  by 
the  seal  of  such  city,  setting  forth  the  submission  of  such  charter  to  the 
electors  and  its  ratification  by  them,  shall  be  made  in  duplicate  and  deposited, 
one  in  the  office  of  the  Secretary  of  State,  the  other,  after  being  recorded  in 
the  office  of  the  Recorder  of  deeds  of  the  county,  among  the  archives  of  the 
city ;  all  Courts  shall  take  judicial  Jiotice  thereof.  The  charter  so  ratified 
may  be  amended  at  intervals  of  not  less  than  two  years,  by  proposals  therefor, 
submitted  by  legislative  authority  of  the  city  to  the  qualified  voters  thereof, 
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at  a  general  or  special  election  held  at  least  sixty  days  after  the  publication 
of  such  proposals,  and  ratified  by  at  least  three-fifths  of  the  qualified  electors 
voting  thereat,  and  a{>proved  by  the  Legislature  as  herein  provided  for  the 
approval  of  the  charter.  In  submitting  any  such  charter,  or  amendment 
thereto,  any  alternative  article  or  pi'oposition  may  be  jiresented  for  the  choice 
of  the  voters,  and  may  be  voted  on  separately  without  prejudice  to  others. 
Any  city  containing  a  population  of  more  than  ten  thousand  and  not  more 
than  one  hundred  thousand  inliabitants,  may  frame  a  cliarter  for  its  own 
government,  consistent  with  and  subject  to  the  Constitution  and  laws  of  this 
State,  by  causing  a  Board  of  fifteen  freeholders,  who  shall  have  been  for  at 
least  five  years  qualified  electors  thereof,  to  be  elected  by  the  qualified  voters 
of  said  city,  at  any  general  or  special  election,  whose  duty  it  shall  be,  within 
ninety  days  after  such  election,  to  prepare  and  propose  a  charter  for  such 
city,  which  shall  be  signed  in  duplicate  by  the  members  of  such  Board,  or  a 
majority  of  them,  and  returned,  one  copy  thereof  to  the  Mayor,  or  other 
chief  executive  of  said  city,  and  the  other  to  the  Recorder  of  the  county. 
Such  proposed  charter  shall  then  be  published  in  two  daily  papers  of  general 
circulation  in  such  city,  for  at  least  twenty  days  ;  and  the  first  publication 
shall  be  made  within  twejty  days  after  the  completion  of  the  charter  ;  and 
within  not  less  than  thirty  days  after  such  publication  it  shall  be  submitted 
to  the  qualified  electors  of  said  city,  at  a  general  or  special  election,  and  if  a 
majority  of  such  qualified  electors  voting  thereat  shall  ratify  the  same,  it 
shall  thereafter  be  submitted  to  the  Legislature  for  its  approval  or  rejection 
as  a  whole,  without  power  of  alteration  or  amendment ;  and  if  approved  by 
a  majority  vote  of  the  members  elected  to  each  house  it  shall  become  the 
charter  of  such  city,  and  the  organic  law  thereof,  and  shall  supersede  any 
existing  charter,  and  any  amendments  thereof,  and  all  special  laws  incon- 
sistent with  such  charter.  A  copy  of  such  charter,  certified  by  the  Mayor  or 
chief  executive  officer,  and  authenticated  by  the  seal  of  such  city,  setting 
forth  the  submission  of  such  charter  to  the  electors,  and  its  ratification  by 
them,  shall  be  made  in  duplicate,  and  deposited,  one  in  the  office  of  Secretary 
of  State,  and  the  other,  after  being  recorded  in  said  Recorder's  office,  shall  be 
deposited  in  the  archives  of  the  city ;  and  thereafter  all  Courts  shall  take 
judicial  notice  of  said  charter.  The  charter  so  ratified  may  be  amended,  at 
intervals  of  not  less  than  two  years,  by  proposals  therefor,  submitted  by  the 
legislative  authority  of  the  city  to  the  qualified  electors  thereof,  at  a  general 
or  special  election  held  at  least  sixty  days  after  the  publication  of  such  proposals, 
and  ratified  by  at  least  three-fifths  of  the  qualified  electors  voting  thereat,  and 
approved  by  the  Legislature  as  herein  provided  for  the  approval  of  the  charter. 
In  submitting  any  such  charter,  or  amendment  thereto,  any  alternative  article  or 
proposition  may  be  presented  for  the  choice  of  the  voters,  and  may  be  voted  on 
separately  without  prejudice  to  others.  [Amendment  adopted  April  12, 1887.] 
Sro.  9.  The  compensation  of  any  county,  city,  town,  or  municipal  officer 
shall  not  be  increased  after  his  election  or  during  his  term  of  office  ;  nor  shall 
the  term  of  any  such  officer  be  extended  beyond  the  period  for  which  he  is 
elected  or  appointed. 
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Sec.  10.  No  county,  city,  town,  or  other  public  or  muniei|ial  corpora- 
tion, nor  the  inhabitants  thereof,  nor  the  propi-rty  tiierein,  shall  be  released 
or  discharged  from  its  or  their  proportionate  share  of  taxes  to  be  levied 
for  State  purposes,  nor  shall  commutation  for  such  taxes  be  authorized  in  any 
form  whatsoever. 

Sec.  11.  Any  county,  city,  town,  or  township  may  make  and  enforce 
within  its  limits  all  such  local,  police,  sanitary,  t^nd  other  regulations  as  are 
not  in  conflict  with  general  laws. 

Sec.  12.  The  Legislature  shidl  ^""'e  no  power  to  impose  taxes  upon  counties, 
cities,  towns,  or  other  public  or  municipal  corporations,  or  upon  the  inhabit- 
ants or  property  thereof,  for  county,  city,  town,  or  other  municiital  purposes, 
but  may,  by  general  laws,  vest  in  the  corporate  authorities  thereof  the  power 
to  assess  and  collect  taxes  for  such  purposes. 

Sec.  13.  The  Legislature  shall  not  delegate  to  any  special  commission, 
private  corporation,  company,  association,  or  individual,  any  power  to  make, 
control,  appropriate,  supervise,  or  in  any  way  interfere  with,  any  county, 
city,  town,  or  municipal  improvement,  money,  property,  or  effects,  whether 
held  in  trust  or  otherwise,  or  to  levy  taxes  or  .assessments,  or  perform  any 
municipal  functions  whatever. 

Sec.  14.  No  State  office  shall  be  continued  or  created  in  any  county,  city, 
town,  or  other  municipality,  for  the  inspection,  measurement,  or  graduation  of 
any  merchandise,  manufacture,  or  commodity  ;  but  such  county,  city,  town,  or 
municipality  may,  when  authorized  by  general  law,  appoint  such  officers. 

Sec.  15.  Private  property  shall  not  be  taken  or  sold  for  the  payment  of  the 
corporate  debt  of  any  political  or  municipal  corporation. 

Sec.  16.  All  moneys,  assessments,  and  taxes  belonging  to  or  collected 
for  the  use  of  any  county,  cit} ,  town,  or  other  public  or  municipal  corporation, 
coming  into  the  hands  of  any  olllcer  thereof,  shall  immediately  be  deposited 
with  the  Treasurer,  or  other  legal  depositary,  to  the  credit  of  such  city,  town, 
or  other  corporation  respectively,  for  the  benefit  of  the  funds  to  which  they 
respectively  belong. 

Sec.  17.  The  making  of  profit  out  of  county,  city,  town,  or  other  public 
money,  or  using  the  same  for  any  purpose  not  authorized  by  law,  by  any 
officer  having  the  possession  or  control  thereof,  shall  be  a  felony,  and  shall 
be  prosecuted  and  punished  as  prescribed  by  law. 

Sec.  18.  No  county,  city,  town,  township,  Board  of  Education,  or  school 
district  shall  incur  any  indebtedness  or  liability  in  any  manner,  or  for  any 
purpose,  exceeding  in  any  year  the  income  and  revenue  provided  for  it  for 
such  year,  without  the  assent  of  two-thirds  of  the  qualified  electors  thereof, 
voting  at  an  election  to  be  held  for  that  purpose,  nor  unless,  before  or  at  the 
time  of  incurring  such  indebtedness,  provision  shall  be  made  for  the  col- 
lection of  an  annual  tax  suflBcient  to  pay  the  interest  on  such  indebtedness 
as  it  falls  due,  and  also  to  constitute  a  sinking  fund  for  the  payment 
of  the  principal  thereof  within  twenty  years  from  the  time  of  contracting 
the  same.  Any  indebtedness  or  liability  incurred  contrary  to  this  provision 
shall  be  void. 
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SEf.  19.  In  any  city  where  there  are  no  puljlic  works  owned  and  controlled 
by  the  municipality  for  supi>lying  the  same  with  water  or  artiticial  light,  any 
individual,  or  any  company  duly  incorporated  for  such  jmrpose  under  and  by 
authority  of  the  laws  of  this  State,  shall,  under  the  direction  of  the  Superin- 
tendent of  Streets,  or  other  oflicer  in  control  thereof,  and  under  such  general 
regulations  as  the  nmnicipality  niay  prescribe  for  damages  and  indemnity  lor 
damages,  have  the  privilege  of  using  the  public  streets  and  thoroughfares 
thereof,  and  of  laying  down  pipes  and  conduits  therein,  and  connections 
therewith,  so  far  as  may  be  necessary  for  introducing  into  and  supplying  such 
city  and  its  inhabitants  either  with  gaslight  or  other  illuminating  light,  or 
with  fresh  water  for  domestic  and  all  other  purposes,  upon  the  condition  that 
the  municipal  government  shall  have  th(i  right  to  regulate  the  charges  thereof. 
[Amendment  ado^ited  November  4,  1884.  J 

ARTICLE   XII 

COKPOKATIONS 

Section  1.  Corporations  may  be  formed  under  general  laws,  but  shall  not 
be  created  by  special  Act.  All  laws  now  in  force  in  this  State  concerning 
corporations,  and  all  laws  that  may  be  hereafter  passed  pursuant  to  this 
section,  may  be  altered  from  time  to  time  or  repealed. 

Sec.  2.  Dues  from  corporations  shall  be  secured  by  such  individual  liability 
of  the  corporators  and  other  means  as  may  be  prescribed  by  law. 

Sec.  3.  Each  stockholder  of  a  corporation,  or  joint-stock  association,  shall 
be  individually  and  personally  liable  for  such  proportion  of  all  its  debts  and 
liabilities  contracted  or  incurred,  during  the  time  he  was  a  stockholder,  as  the 
amount  of  stock  or  shares  owned  by  him  bears  to  the  whole  of  the  subscribed 
capital  stock  or  shares  of  the  cori)oration  or  association.  The  directors  or 
trustees  of  corporations  and  joint -stock  associations  shall  be  jointly  and 
severally  liable  to  the  creditors  and  stockholders  for  all  moneys  embezzled  or 
misappropriated  by  the  oflicers  of  such  corporation  or  joint-stock  association 
during  the  term  of  such  director  or  trustee. 

Sec.  4.  The  term  corporations,  as  used  in  this  article,  shall  be  construed  to 
include  all  associations  and  joint-stock  companies  having  any  of  the  powers  or 
privileges  of  corporations  not  possessed  by  individuals  or  partnerships,  and  all 
corporations  shall  have  the  right  to  sue  and  shall  be  subject  to  be  sued,  in  all 
Courts,  in  like  cases  as  natural  persons. 

Sec.  5.  The  Legislature  shall  have  no  power  to  pass  any  Act  granting  any 
charter  for  banking  purposes,  but  corporations  or  associations  may  be  formed 
for  such  purposes  under  general  laws.  No  corporation,  association,  or  indi- 
vidual shall  issue  or  put  into  circulation,  as  money,  anything  but  the  lawful 
money  of  the  United  States. 

Sec.  6.  All  existing  charters,  grants,  franchises,  special  or  exclusive  privi- 
leges, under  which  an  actual  and  bona  fide  orgainzation  shall  not  have  taken 
place,  and  business  been  commenced  in  good  faith,  at  the  time  of  the  adop- 
tion of  this  Constitution,  shall  thereafter  have  no  validity. 
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Sec.  7.  The  liOfji.slaturc  shall  not  exteiul  any  franchise  or  charter,  nor  remit 
the  foifeituro  of  any  franchise  or  charter,  of  any  corporation  now  existinj,',  or 
which  shall  hereafter  exist  under  the  laws  of  this  State, 

Sec.  8.  The  exercise  of  the  right  of  eminent  domair  shall  never  bo  so 
abridged  or  construed  as  to  prevent  the  Legislature  from  taking  the  property 
and  franchises  of  incorporated  companies  and  subjecting  them  to  public  use 
the  same  as  the  property  of  individuals,  and  the  exercise  of  the  police  power  of 
the  State  shall  never  bo  so  abridged  or  construed  as  to  permit  corporations  to 
conduct  their  business  in  such  manner  as  to  infringe  the  rights  of  individuals 
or  the  general  well-being  of  the  State. 

Sec.  9.  No  corporation  shall  engage  in  any  business  other  than  that 
expressly  authorized  in  its  charter,  or  the  law  under  which  it  may  have  been 
or  may  hereafter  be  organized  ;  nor  shall  it  hold  for  a  longer  period  than 
five  years  any  real  estate  except  such  as  may  bo  necessary  for  carrying  on  its 
business. 

Sec.  10.  The  Legislature  shall  not  pass  any  laws  permitting  the  leasing  or 
alienation  of  any  franchise,  so  as  to  relieve  the  franchise  or  property  held 
thereunder  from  the  liabilities  of  the  lessor  or  grantor,  lessee  or  grantee,  con- 
tracted or  incurred  in  the  operation,  use,  or  enjoyment  of  such  franchise,  or 
any  of  its  privileges. 

Sec.  11.  No  corporation  shall  issue  stock  or  bonds,  except  for  money  paid, 
labour  done,  or  property  actually  received,  and  all  fictitious  increase  of  stock  or 
indebtedness  shall  be  void.  The  stock  and  bonded  indebtedness  of  corpora- 
tions shall  not  be  increased  except  in  pursuance  of  general  law,  nor  without 
the  consent  of  the  persons  holding  the  larger  amount  in  value  of  the  stock,  at 
a  meeting  called  for  that  purpose,  giving  sixty  days  public  notice,  as  may  be 
provided  by  law. 

Sec.  12.  In  all  elections  for  directors  or  managers  of  corporations  every 
stockholder  shall  have  the  right  to  vote,  in  person  or  by  proxy,  the  number  of 
shares  of  stock  owned  by  him,  for  as  many  persons  as  there  are  directors  or 
managers  to  be  elected,  or  to  cumulate  said  shares  and  give  one  candidate  as 
many  votes  as  the  number  of  directors  multiplied  by  the  number  of  his  shares 
of  stock  shall  equal,  or  to  distribute  them,  on  the  same  principle,  among  as 
many  candidates  as  he  may  think  fit ;  and  such  directors  or  managers 
shall  not  be  elected  in  any  other  manner,  except  that  members  of  co- 
operative societies  formed  for  agiicultural,  mercantile,  and  manufacturing 
purposes  may  vote  on  all  questions  affecting  such  societies  in  manner  pre- 
scribed by  law. 

Sec.  13.  The  State  shall  not  in  any  manner  loan  its  credit,  nor  shall 
it  subscribe  to  or  be  interested  in  the  stock  of  any  company,  association,  or 
corporation. 

Sec.  14.  Every  corporation,  other  than  religious,  educational,  or  benevo- 
lent, organized  or  doing  business  in  this  State,  shall  have  and  maintain  an 
oflGice  or  place  in  this  State  for  the  transaction  of  its  business,  where  transfers 
of  stock  shall  be  made,  and  in  which  shall  be  kept  for  inspection,  by  every 
person  having  an  interest  therein,  and  legislative  committees,  booliB  in  which 
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shall  be  reiiordt.'d  the  amount  of  cniiital  stuck  siibsoribed,  and  by  wliotii  ;  tlm 
imnius  of  the  owners  of  its  stock,  and  tlio  amounts  owned  by  llicni  respect- 
ively ;  the  iiniount  of  stock  paid  in,  and  Iiy  wIkpiii  ;  the  transfers  of  stock  ; 
the  amount  of  its  assets  and  liabilities,  and  the  names  and  place  of  residence 
of  its  olliccrs. 

Si'.c.  If).  No  corporation  orf,'anized  outside  the  limits  of  this  Stat(3  shall  be 
allowed  to  transact  business  within  this  State  on  more  favourable  conditions 
tliiin  are  prescribed  by  law  to  similar  corporations  organized  under  tlio  laws  of 
this  State. 

Sec.  16.  a  corporation  or  association  may  bo  sued  in  the  county  where  the 
contract  is  made  or  is  to  be  performed,  or  where  the  obligation  or  liability 
arises,  or  the  breach  occurs  ;  or  in  the  county  where  the  principal  place  of 
business  of  such  corporation  is  situated,  subject  to  the  power  of  the  Court  to 
change  the  place  of  trial  as  in  other  cases. 

Skc.  17.  All  railroad,  canal,  and  other  transportation  companies  are 
declared  to  bo  common  carriers,  and  subject  to  legislative  control.  Any 
association  or  corporation,  organized  for  the  purpose,  under  the  laws  of  this 
State,  shall  have  the  right  to  connect  at  the  State  line  with  railroads  of 
other  States.  Every  railroad  company  sliall  have  the  right  with  its  road  to 
intersect,  connect  witli,  or  cross  any  other  railroad,  and  shall  receive  and 
transport  each  the  other's  passengers,  tonnage,  and  cars,  without  delay  or 
discrimination. 

Skc.  18.  No  president,  director,  officer,  agent,  or  employe  of  any  railroad 
or  canal  company  shall  bo  interested,  directly  or  indirectly,  in  the  furnish- 
ing of  material  or  supplies  to  such  company,  nor  in  the  business  of  trans- 
portation as  a  common  carrier  of  freight  or  passengers  over  the  works 
owned,  leased,  controlled,  or  worked  by  such  company,  exce[it  such  interest 
in  the  business  of  transportation  as  lawfully  flows  from  the  ownership  of 
stock  therein. 

Sec.  19.  No  railroad  or  other  transportation  company  shall  grant  free 
passes,  or  passes  or  tickets  at  a  discount,  to  any  person  holding  any  office  of 
honour,  trust,  or  profit  in  this  State  ;  and  the  acceptance  of  any  such  pass  or 
ticket  by  a  member  of  the  Legislature  or  any  public  officer,  other  than  Rail- 
road Commissioner,  shall  work  a  forfeiture  of  his  office. 

Sec.  20.  No  railroad  company  or  other  common  carrier  shall  combine  or 
make  any  contract  with  the  owners  of  any  vessel  that  leaves  port  or  makes 
port  in  this  State,  or  with  any  common  carrier,  by  which  combination  or  con. 
tract  the  earnings  of  one  doing  the  carrying  are  to  be  shared  by  the  other  not 
doing  the  carrying.  And  whenever  a  railroad  corporation  shall,  for  the  pur- 
pose of  competing  with  any  other  common  carrier,  lower  its  rates  for  transport, 
ation  of  passengers  or  freight  from  one  point  to  another,  such  reduced  rates 
shall  not  be  again  raised  or  increased  from  such  standard  without  the  consent 
of  the  governmental  authority  in  which  shall  be  vested  the  power  to  regulate 
fares  and  freights. 

Sec.  21.  No  dijcrimination  in  charges  or  facilities  for  transportation  shall 
be  made  by  any  railroad  or  other  transportation  company  between  places  or 
VOL.  I  3  B 
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persons,  or  in  the  facilities  for  the  transportation  of  the  same  classes  of  freight 
or  passengers  Avithin  this  State,  or  coining  from  or  going  to  any  other  State. 
Persons  and  property  transported  over  any  railroad,  or  by  any  other  trans- 
portation company  or  individual,  shall  be  delivered  at  any  station,  lanuing, 
or  port,  at  charges  not  exceeding  the  charges  for  the  transportation  of  persons 
and  projierty  of  the  same  class,  in  the  same  direction,  to  any  more  distant 
station,  port,  or  landing.  Excursion  and  commutation  tickets  may  be  issued 
at  special  rates. 

Sec.  22.  The  State  will  be  divided  into  three  districts  as  nearly  equal  in 
population  as  practicable,  in  each  of  which  one  Railroad  Commissioner  shall 
be  elected  by  the  qualified  electors  thereof  at  the  regular  gubernatorial 
elections,  v»hose  salary  shall  bo  fixed  by  law,  and  whose  term  of  ofhce  shall  be 
four  years,  commencing  on  the  first  Monday  after  the  first  day  of  January  next 
succeeding  their  election.  Said  Commissioners  shall  be  qualified  electors  of  this 
State  and  of  the  district  from  v.'hich  they  are  elected,  and  shall  not  be  in- 
terested in  any  railroad  corporation,  or  other  transportation  company,  as 
stockholder,  creditor,  agent,  attorney,  or  employe  ;  and  the  act  of  a  majority 
of  said  Commissioners  shall  be  deemed  the  act  of  said  Commission.  Said 
Commissioners  shall  have  the  power,  and  it  shall  bo  their  duty,  to  establish 
rates  of  charges  for  the  transportation  of  passengers  and  freight  by  railroad  or 
other  transportation  companies,  and  publish  the  same  from  time  to  time,  with 
such  changes  as  they  may  make ;  to  examine  the  books,  records,  and  papers 
of  all  railroad  and  other  transportation  companies,  and  for  this  purpose  they 
shall  have  power  to  issue  subpoenas  and  all  other  necessary  process  ;  to  hear 
and  determine  complaints  against  railroad  and  other  transportation  com- 
panies, to  send  for  persons  and  papers,  to  administer  oaths,  take  testimony, 
and  punish  for  contempt  of  their  orders  and  processes,  in  the  same  manner 
and  to  the  same  extent  as  Courts  of  record,  and  enforce  their  decisions  and 
correct  abuses  through  the  metlium  of  the  Courts.  Said  Commissioners  shall 
prescribe  a  uniform  system  of  accounts  to  be  kept  by  all  such  corporations 
and  companies.  Any  railroad  corporation  or  transportation  company  which 
shall  fail  or  refuse  to  conform  to  such  rates  as  shall  be  established  by  such 
Commissioners,  or  shall  charge  rates  in  excess  thereof,  or  shall  fail  to  keep 
their  accounts  in  accordance  with  the  syct^m  prescribed  by  the  Commission, 
shall  be  fined  not  exceeding  twenty  thousand  dollars  for  each  offence ;  and 
every  officer,  agent,  or  employe  of  any  such  corporation  or  company,  who  shall 
demand  or  receive  rates  in  excess  thereof,  or  who  shall  in  any  manner  violate 
the  provisions  of  this  section,  shall  be  fined  not  exceeding  five  thousand 
dollars,  or  be  imprisoned  in  the  county  jail  not  exceeding  one  year.  In  all 
controversies,  civil  or  criminal,  the  rates  of  fares  and  freights  established  by 
said  Commission  shall  be  deemed  conclusively  just  and  reasonable,  and  in  any 
action  against  such  corporation  or  company  for  damages  sustained  by  charg- 
ing excessive  rates,  the  plain  Liff,  in  addition  to  the  actual  damage,  may,  in 
the  discretion  of  the  Judge  or  jury,  recover  exemplary  damages.  Said  Com- 
mission shall  report  to  the  Governor,  annually,  their  proceedings,  and  such 
other  faoti*  as  may  be  deemed  important.     Nothing  in  this  section  shall  pre- 
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vent  individuals  from  maintaining  actions  against  any  of  such  companies. 
The  Legislature  may,  in  addition  to  any  penalties  herein  prescribed,  cuforco 
this  article  by  forfeiture  of  charter  or  otherwise,  and  may  confer  such  farther 
powers  on  tho  Comniisoioni'rs  as  shall  be  necessary  to  enable  them  to  ]>orform 
the  duties  enjoineil  on  them  in  this  and  tlie  loregoing  section.  The  Legisla- 
lature  sliall  iiave  power,  by  a  two-thirds  vote  of  all  the  members  elected  to 
eacli  house,  to  remove  any  one  or  more  of  said  Commissioners  from  otlice,  for 
dereliction  of  duty,  or  corruption,  or  incompetency  ;  and  whenever,  from  any 
cause,  a  vacancy  in  ollico  shall  occur  in  said  Commission,  tlie  Governor  sliall 
fill  the  same  by  the  appointment  of  a  ciualitied  person  thereto,  who  shall  hold 
office  for  tho  residue  of  the  unexpired  term,  and  until  his  successor  shall  have 
been  elected  and  qualified. 

Skc.  23.  Until  the  Legislature  shall  district  the  State,  the  following  shall 
be  the  railroad  districts  :  —  Tho  First  District  shall  be  composed  of  tlio 
Counties  of  Alpine,  Amador,  Butte,  Calaveras,  Colusa,  Del  Norte,  El  Dorado, 
Humboldt,  Lake  Lassen,  Meudoi'ino,  Modoc,  Napa,  Nevada,  Placer,  I'lumas, 
Sacramento,  Shasta,  Sierra,  Siskiyou,  Solano,  Sonoma,  Sutter,  Tehama, 
Trinity,  Yolo,  and  Yuba,  from  which  one  Railroad  Commissioner  shall  be 
elected.  The  Second  District  shall  be  composed  of  the  Counties  of  Marin, 
San  Francisco,  and  San  Mateo,  from  which  one  Railroad  Commissioner  shall 
be  elected.  The  Third  District  shall  be  composed  of  tho  Counties  of  Alameda, 
Contra  Costa,  Fresno,  Inyo,  Kern,  Los  Angeles,  Mariposa,  Merced,  ISInno, 
Monterey,  San  Henito,  San  Bernardino,  San  Diego,  San  Joaquin,  San  Luis 
Obispo,  Santa  Barbara,  Santa  Clara,  Santa  Cruz,  Stanislaus,  Tulare,  Tuolumne, 
and  Ventura,  from  which  one  Railroad  Commissioner  shall  be  elected. 

Sec.  24.  The  Legislature  shall  pass  all  laws  necessary  for  the  enforcement 
of  the  provisions  of  this  article. 

ARTICLE  XIII 

REVKNUK   AND   T.VXATIOX 

Section  1.  All  iiroperty  in  tho  State,  not  exem})t  under  the  laws  of  tho 
United  States,  shall  be  taxed  in  proportion  to  its  value,  to  bo  ascertained  as 
provided  by  law.  The  word  "property,"  as  used  in  this  article  and  section, 
is  hereby  declared  to  include  moneys,  credits,  bonds,  stocks,  dues,  franchises, 
and  all  other  matters  and  things,  real,  personal,  and  mixed,  capable  of  private 
ownership  ;  provided,  that  growing  crops,  property  used  exclusively  for  public 
schools,  and  such  as  may  belong  to  the  United  States,  this  State,  or  to  any 
county  or  municipal  corporation  within  this  State,  shall  be  exempt  from 
taxation.  Yhe  Legislature  may  provide,  except  in  case  of  credits  seoured  by 
mortgage  or  trust  deed,  for  a  reduction  from  credits  of  debts  due  bona  fide  re- 
sidents of  this  State. 

Sec.  2.  Land,  and  the  improvements  thereon,  shall  be  separately  assessed. 
Cultivated  and  uncultivated  land,  of  the  same  quality,  and  similarly  situated 
shall  be  assessed  at  the  same  value. 
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Sec.  3.  Every  tract  of  land  containing  more  than  six  hundred  and  forty 
acres,  and  which  has  been  sectionizcd  by  the  United  States  Government,  sliall 
be  assessed,  for  the  purposes  of  taxation,  liy  sections  or  fractions  of  sections. 
The  Legislature  shall  provide  by  law  for  the  assessment,  in  small  tracts,  of  all 
lands  not  sectionized  by  the  United  States  Government. 

Sec.  4.  A  mortgage,  deed  of  trust,  contract,  or  other  obligation  by  which 
a  debt  is  secured,  shall,  for  the  purpose  of  assessment  and  taxation,  be  deemed 
and  treated  as  an  interest  in  the  property  att'ected  thereby.  Except  as  to 
railroad  and  other  quasi-public  corporations,  in  case  of  debt  so  secured,  the 
value  of  the  property  affected  by  such  mortgage,  deed  of  trust,  contract,  or 
obligation,  less  the  vi*lue  of  such  security,  shall  be  assessed  and  taxed  to  the 
owner  of  the  property,  and  the  value  of  such  security  shall  be  assessed  and 
taxed  to  the  owner  thereof,  in  the  county,  city,  or  district  in  which  the  pro- 
perty affected  thereby  is  situate.  The  1  ixes  so  levied  shall  be  a  lien  upon  the 
property  and  security,  and  may  be  paid  by  either  party  to  such  security  ;  if 
paid  by  the  owner  of  the  security,  the  tax  so  levied  upon  the  property  affected 
thereby  shall  become  a  part  of  the  debt  so  secured  ;  if  the  owner  cf  the  pro- 
perty shall  pay  the  tax  so  levied  on  such  security,  it  shall  constitute  a  pay- 
ment thereon,  and  to  the  extent  of  such  payment,  a  full  discharge  thereof ; 
provided,  that  if  any  such  security  or  indebtedness  shall  be  paid  by  such 
debtor  or  debtors,  after  assessment  and  before  the  tax  levy,  the  amount  of 
such  levy  may  likewise  be  retained  by  such  debtor  or  debtors,  and  shall  be 
computed  according  to  the  tax  levy  of  the  preceding  year. 

Seo.  5.  Every  contract  hereafter  made,  by  which  a  debtor  is  obligated  to 
pay  any  tax  or  assessment  on  money  loaned,  or  on  any  mortgage,  deed  of 
trust,  or  other  lien,  shall,  as  to  any  interest  specified  therein,  and  as  to  such 
tax  or  assessment,  be  null  and  void. 

Sec.  6.  The  power  of  taxation  shall  never  be  surrendered  or  suspended  by 
any  grant  or  contract  to  which  the  State  shall  be  a  party. 

Seo.  7.  The  Legislature  shall  have  the  power  to  provide  by  law  for  the  pay- 
ment of  all  taxes  on  real  property  by  instalments. 

Sec.  8.  The  Legislature  shall  by  law  require  each  taxpayer  in  this  State  to 
make  and  deliver  to  the  County  Assessor,  annually,  a  statement,  under  oath, 
setting  forth  specifically  all  the  real  and  personal  property  owned  by  such 
taxpayer,  or  in  his  possesrion,  or  under  his  control,  at  twehe  o'clock  meridian 
on  the  first  Monday  of  March. 

Sec.  9.  A  State  Board  of  Equalization,  consisting  of  one  member  from  each 
Congressional  District  in  this  State,  as  the  same  existed  in  eighteen  hundred 
and  seventy-nine,  shall  be  elected  by  the  qualified  electors  of  their  respective 
districts,  at  the  general  election  to  be  h'-id  in  the  year  one  thousand  eight 
hundred  and  eighty -six,  and  at  each  gubernatorial  election  thereafter,  whose 
term  of  office  shall  be  for  four  years  ;  whose  duty  it  shall  be  to  equalize  the 
valuation  of  the  taxable  property  in  the  several  counties  of  the  State  for  the 
purposes  of  taxation.  The  Controller  of  State  shall  be  ex  officio  a  member  of 
the  Boar  .  The  Boards  of  Supervisors  of  the  several  counties  of  the  State 
shall  001  stitute  Boards  of  Equalization  for  their  respective  counties,  whose 
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duty  it  shall  be  to  equalize  ihe  valuation  of  the  taxable  property  in  the 
county  for  the  purpose  of  taxation  ;  provided,  such  State  and  County 
Boards  of  Equalization  are  hereby  authorized  and  empowered,  under 
such  rules  of  notice  as  the  County  Boards  may  prescribe  as  to  the  action  of  the 
State  Board,  to  increase  or  lower  the  entire  assessment  roll,  or  any  assessment 
contained  therein,  so  as  to  equalize  the  assessment  of  the  property  contained 
in  said  assessment  roll,  and  make  the  assessment  conform  to  the  true  value  in 
money  of  the  property  contained  in  said  roll  ;  provided,  that  no  Board  of 
Equalization  shall  raise  any  mortgage,  deed  of  trust,  contract,  or  other  obli- 
gation by  which  a  debt  is  secured,  money,  or  solvent  credits,  above  its  face 
value.  The  present  State  Board  of  Equalization  shall  continue  in  office  until 
their  successors,  as  herein  provided  for,  shall  be  elected  and  shall  qualify.  The 
Legislature  shall  have  power  to  redistrict  the  State  into  four  districts,  as 
nearly  equal  in  population  as  practical,  and  to  provide  for  the  elections  of 
members  of  said  Board  of  Equalization.  [Amendment,  adopted  November  4, 
1884.] 

Sec.  10.  All  property,  except  as  hereinafter  in  this  section  provided,  shall 
be  assessed  in  the  county,  city,  city  and  county,  town,  township,  or  district 
in  which  it  is  situated,  in  the  manner  prescribed  by  law.  The  franchise,  road- 
way, roadbed,  rails,  and  rolling  stock  of  all  railroads  operated  in  more  than 
one  county  in  this  State  shall  be  assessed  by  the  State  Board  of  Equalization 
at  their  actual  value,  and  the  same  shall  be  app«.  '■tioned  to  the  counties,  cities 
and  counties,  cities,  towns,  townships,  and  districts  in  which  such  railroads 
are  located,  in  proportion  to  the  number  of  miles  of  railway  laid  in  such 
counties,  cities  and  counties,  cities,  towns,  townships,  and  districts. 

Sec.  11.  Income  taxes  may  be  assessed  to  and  collected  from  persons,  cor- 
porations, joint-stock  associations,  or  companies  resident  or  doing  business  in 
this  State,  or  any  one  or  more  of  them,  in  such  cases  and  amounts  and  in  such 
manner,  as  shall  be  prescribed  by  law. 

Sec.  12.  The  Legislature  shall  provide  for  the  levy  and  collection  of  an 
annual  poll  tax  of  not  less  than  two  dollars,  on  every  male  inhabitant  of  this 
State  over  twenty-one  and  under  sixty  years  of  age,  except  paupers,  idiots, 
insane  persons,  and  Indians  not  taxed.  Said  tax  shall  be  paid  into  the  State 
School  Fund. 

Sec.  13.  The  Legislature  shall  pass  all  laws  necessary  to  carry  out  the  pro- 
visions of  thia  article. 


ARTICLE  XIV 

WATEH  AND  WATEK   RIGHTS 

Section  1.  The  use  of  all  water  now  appropriated,  or  that  may  hereafter 
be  appropriated,  for  sale,  rental,  or  distribution,  is  hereby  declared  to  be  a 
public  use,  and  subject  to  the  regulation  and  control  of  the  State,  in  the 
manner  to  be  prescribed  by  law  ;  provided,  that  the  rates  or  compensation  to 
be  collected  by  any  person,  company,  or  corporation  in  this  State,  for  the  use 
of  water  supplied  to  any  city  and  county,  or  city,  or  town,  or  the  inhabitants 
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thereof,  shall  be  fixed,  annually,  by  the  Board  of  Supervisors,  or  City  and 
County,  or  City  or  Town  Council,  or  other  governing  body  of  such  city  and 
county,  or  city  or  town,  by  ordinance  or  otherwise,  in  the  manner  that  other 
ordinances  or  legislative  acts  or  resolutions  are  passed  by  such  body,  and  shall 
continue  in  force  for  one  year  and  no  longer.  Such  ordinances  or  resolutions 
shall  be  passed  in  the  month  of  February  of  each  year,  and  take  effect  on  the 
first  day  of  July  thereafter.  Any  Board  or  body  failing  to  pass  the  necessary 
ordinances  or  resolutions  fixing  water  rates,  where  necessary,  within  such 
time,  shall  be  subject  to  peremptory  process  to  compel  action  at  the  suit  of 
any  party  interested,  and  shall  bo  liable  to  such  further  processes  and  penalties 
as  tlie  Legislature  may  prescribe.  Any  person,  company,  or  corporation  col- 
lecting water  rates  in  any  city  and  county,  or  city  or  town  in  this  State,  other- 
wise than  as  so  established,  shall  forfeit  the  franchises  and  waterworks  of  such 
person,  company,  or  corporation  to  the  city  and  county,  or  city  or  town, 
where  the  same  are  collected,  for  the  public  use. 

Sec.  2.  The  riglit  to  collect  rates  or  compensate  for  the  use  of  water 
supplied  to  any  county,  city  and  county,  or  town,  or  the  inhabitants  thereof, 
is  a  franchise,  and  cannot  be  exercised  except  by  authority  of  and  in  the 
manner  prescribed  by  law. 

ARTICLE   XV 

HARBOUR  FRONTAGES,  ETC. 

Section  1.  The  right  of  eminent  domain  is  hereby  declared  to  exist  in  the 
State  to  all  frontages  on  the  navigable  waters  of  this  State. 

Sec.  2.  No  individual,  partnership,  or  corporation,  claiming  or  possessing 
the  frontage  or  tidal  lands  of  a  harljour,  bay,  inlet,  estuary,  or  other  navigable 
water  in  this  State,  shall  be  permitted  to  exclude  the  right  of  way  to  such 
water  whenever  it  is  required  for  any  public  purpose,  nor  to  destroy  or  obstruct 
the  free  navigation  of  such  water  ;  and  the  Legislature  shall  enact  such  laws 
as  will  give  the  most  liberal  construction  to  this  provision,  so  that  access  to 
the  navigable  waters  of  this  State  shall  be  always  attainable  for  the  people 
thereof. 

Sec.  3.  All  tide  lands  within  two  miles  of  any  incorporated  city  or  town  of 
this  State  and  fronting  on  the  waters  of  any  harbour,  estuary,  bay,  or  inlet, 
used  for  the  purposes  of  navigation,  shall  be  withheld  from  gi'ant  or  sale  to 
private  persons,  partnerships,  or  corporations. 
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ARTICLE  XVI 

state  indebtedness 

Section  1.  The  Legislature  shall  not,  in  any  manner,  create  any  debt  or 
debts,  liability  or  liabilities,  which  shall,  singly  or  in  the  aggregate  with  any 
previous  debts  or  liabilities,  exceed  the  sum  of  three  hundred  thousand 
dollars,  except  in  case  of  war  to  repel  invasion  or  suppress  insurrection,  unless 
the  same  shall  be  authorized  by  law  for  some  single  object  or  work  to  be  dis- 
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tinctly  specified  therein,  which  law  shall  provide  ways  and  means,  exclusive  of 
loans,  for  the  payment  of  the  interest  of  such  debt  or  liability  as  it  falls  due, 
and  also  to  pay  and  discharge  the  principal  of  such  debt  or  liability  within 
twenty  years  of  the  time  of  the  contracting  thereof,  and  shall  be  irrepealable 
until  the  principal  aud  interest  thereon  shall  be  paid  and  discharged  ;  but  no 
such  law  shall  take  effect  until,  at  a  general  election,  it  shall  have  been  sub- 
mitted to  the  people  and  shall  have  received  a  majority  of  all  the  votes  cast 
for  and  against  it  at  such  election  ;  and  all  moneys  raised  by  authority  of 
such  law  shall  be  applied  only  to  the  specific  object  therein  stited,  or  to  the 
payment  of  the  debt  thereby  created,  and  such  law  shall  be  published  in  at 
least  one  newspaper  in  each  county,  or  city  and  county,  if  one  be  published 
therein,  throughout  the  State,  for  three  months  next  preceding  the  election  at 
which  it  is  submitted  to  the  people.  The  Legislature  may  at  any  time  after 
the  approval  of  such  law  by  the  people,  if  no  debt  shall  have  been  contracted 
in  pursuance  thoreof,  repeal  the  same. 


ARTICLE   XVII 


LAND  AND   HOMESTEAD  EXEMPTION 


Section  1.  The  Legislature  shall  protect,  by  law,  from  forced  sale,  a  certain 
portion  of  the  homestead  and  other  property  of  all  heads  of  families. 

Sec.  2.  The  holding  of  large  tracts  of  land,  uncultivated  and  unimproved, 
by  individuals  or  corporations,  is  against  the  public  interest,  and  should  be 
discouraged  by  all  means  not  inconsistent  with  the  rights  of  private  property. 

Sec.  3.  Lands  belonging  to  this  State,  which  are  suitable  for  cultivation, 
shall  be  granted  only  to  actual  settlers,  and  in  quantities  not  exceeding  three 
hundred  and  twenty  acres  to  each  settler,  under  such  conditions  as  shall  be 
prescribed  by  law. 

ARTICLE  XVIII 

AMENDING  AND   REVISING  THE  CONSTITUTION 

Section  1.  Any  amendment  or  amendments  to  this  Constitution  may  be 
proposed  in  the  Senate  or  Assembly,  and  ii  two-thirds  of  all  the  members 
elected  to  each  of  the  two  houses  shall  vote  in  favour  thereof,  such  proposed 
amendment  or  amendments  shall  be  entered  in  their  Journals,  with  the  yeas 
and  nays  taken  thereon  ;  and  it  shall  be  the  duty  of  the  Legislature  to  submit 
such  proposed  amendment  or  amendments  to  the  people  in  such  manner,  and 
at  such  time,  and  after  such  publication  as  may  be  deemed  expedient.  Should 
more  amendments  than  one  be  submitted  at  the  same  election,  they  shall  be  so 
prepared  and  distinguished,  by  numbers  or  otherwise,  that  each  can  be  voted 
on  separately.  If  the  people  shall  approve  and  ratify  such  amendment  or 
amendments,  or  any  of  them,  by  a  majority  of  the  qualified  electors  votin^ 
thereon,  such  amendment  or  amendments  shall  become  a  part  of  this  Consti- 
tution. 

Sun.  2.  Whenever  two-thirds  of  the  members  elected  to  each  branch  of  the 
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Legislature  shall  deem  it  necessary  to  revise  this  Constitution,  they  shall  re- 
commend to  the  electors  to  vote  at  the  next  general  election  for  or  against  a 
Convention  for  that  purpose,  and  if  a  majority  of  tjie  electors  voting  at  such 
election  on  the  proposition  for  a  Convention  shall  vote  in  favour  thereof,  the 
Legislature  shall,  at  its  next  session,  provide  by  law  lor  calling  the  same.  The 
Convention  shall  consist  of  a  number  of  delegates  not  to  exceed  that  of  both 
branches  of  the  Legislature,  who  shall  be  chosen  in  the  same  manner,  and 
have  the  same  qualifications,  as  members  of  the  Legislature.  The  delegates  so 
elected  shall  meet  within  three  months  after  their  election,  at  such  place  as 
the  Legislature  may  direct.  At  a  special  election  to  be  provided  for  by  law, 
the  Constitution  that  may  be  agreed  upon  by  such  (Convention  shall  be  sub- 
mitted to  the  people  for  their  ratification  or  rejection,  in  such  manyer  as  the 
Convention  may  determine.  The  returns  of  such  ilections  shall,  in  such 
manner  as  the  Convention  shall  direct,  be  certified  to  the  Executive  of  the 
State,  who  shall  call  to  his  assistance  the  Controller,  Treasurer,  and  Secretary 
of  State,  and  compare  the  returns  so  certified  to  hiin  ;  and  it  shall  be  the  duty 
of  the  Executive  to  declare,  by  his  proclamation,  such  Constitution  as  may 
have  been  ratified  by  a  majority  of  all  the  votes  cast  at  such  special  election, 
to  be  the  Constitution  of  the  State  of  California. 


ARTICLE  XIX 


CHINESE 


Section  1.  The  Legislature  shall  prescribe  all  necessary  regulations  for  the 
protection  of  the  State,  and  the  counties,  cities,  and  towns  thereof,  from  the 
burdens  and  evils  arising  from  the  presence  of  aliens  who  are  or  may 
become  vagrants,  paupers,  mendicants,  criminals,  or  invalids  afl^icted  witli 
contagious  or  infectious  diseases,  and  from  aliens  otherwise  dangerous  or 
detrimental  to  the  well-being  or  peace  of  the  State,  and  to  impose  conditions 
upon  which  such  persons  may  reside  in  the  State,  and  provide  the  means  and 
mode  of  their  removal  from  the  State,  upon  failure  and  refusal  to  comply 
with  such  conditions  ;  provided,  that  nothing  contained  in  this  section  shall 
be  construed  to  impair  or  limit  the  power  of  the  Legislature  to  pass  such  police 
laws  or  other  regulations  as  it  may  deem  necessary. 

Sec.  2.  No  corporation  now  existing  or  uereafter  formed  under  the  laws  of 
this  State,  shall,  after  the  adoption  of  this  Constitution,  employ,  directly  or 
indirectly,  in  any  capacity,  any  Chinese  or  Mongolian.  The  Legislature  shall 
pass  such  laws  as  may  be  necessary  to  enforce  this  provision. 

Sec.  3.  No  Chinese  shall  be  employed  on  any  State,  county,  municipal,  or 
other  public  work,  except  in  punishment  for  crime. 

Sec.  4.  The  presence  of  foreigners  ineligible  to  become  citizens  of  the 
United  States  is  declared  to  be  dangerous  to  the  well-being  of  the  State,  and 
the  Legislature  shall  discourage  their  immigration  by  all  the  means  within  its 
power.  Asiatic  coolieism  is  a  form  of  human  slavery,  and  is  for  ever  prohi- 
bited in  this  State,  and  all  contracts  for  coolie  labour  shall  be  void.     All 
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companies  or  corporations,  whether  foj-med  in  this  country  or  any  foreign 
country,  for  the  importation  of  such  labour,  shall  be  subject  to  such  penalties 
as  the  Legislature  may  prescribe.  The  Legislature  shall  delegate  all  rocessary 
power  to  the  incorporated  cities  and  towns  of  this  State  for  the  removal  of 
Chinese  without  the  limits  of  such  cities  and  towns,  or  for  their  location 
within  prescribed  portions  of  those  limits,  and  it  shall  also  provide  the  neces- 
sary legislation  to  prohibit  the  introduction  into  this  State  of  Chinese  after 
the  adoption  of  the  Constitution.  This  section  shall  be  enforced  by  appro- 
priate legislation. 

ARTICLE  XX 

MISCELLANEOUS  SUBJECTS 

Section  1.  The  City  of  Sacramento  is  hereby  declared  to  be  the  seat  of 
government  of  this  State,  and  shall  so  remain  until  changed  by  law  ;  but  no 
law  changing  the  seat  of  government  shall  be  valid  or  binding  unless  the 
same  be  approved  and  ratified  by  a  majority  of  the  qualified  electors  of  the 
State  voting  therefor  at  a  general  State  election,  under  such  regulations  and 
provisions  as  the  Legislature,  by  a  two-thirds  vote  of  each  house,  may  provide, 
submitting  the  question  of  change  to  the  people. 

Sec.  2.  Any  citizen  of  this  State  who  shall,  after  the  adoption  of  this  Con- 
stitution, figljt  r.  duel  with  deadly  weapons,  or  send  or  accept  a  challenge  to 
tight  a  duel  with  deadly  weapons,  either  within  this  State  or  out  of  it,  or  who 
shall  act  as  second,  or  knowingly  aid  or  assist  in  any  manner  those  thus 
offending,  shall  not  be  allowed  to  hold  any  office  of  profit,  or  to  enjoy  the 
right  of  suffrage  under  this  Constitution. 

Sec.  3.  Members  of  the  Legislature,  and  all  officers,  executive  and  judicial, 
except  such  inferior  officers  as  may  be  by  law  exempted,  shall,  before  they 
enter  upon  the  duties  of  their  respective  offices,  take  and  subscribe  the 
following  oath  or  affirmation  : 

"  I  do  solemnly  swear  (or  affirm,  as  the  case  may  be),  that  I  will  support 
the  Constitution  of  the  United  States  and  the  Constitution  of  the  State  of 

California,  and  that  I  will  faithiully  discharge  the  duties  of  the  office  of 

according  to  the  best  of  my  ability." 

And  no  other  oath,  declaration,  or  test  shall  be  required  as  a  qualification 
for  any  office  of  public  trust. 

Sec.  4.  All  officers  or  Commissioners  whose  election  or  appointment  is  not 
provided  for  by  this  Constitution,  and  all  officers  or  Commissioners  whoso 
offices  or  duties  may  hereafter  be  created  by  law,  shall  be  elected  by  the 
people,  or  appointed,  as  the  Legislature  may  direct. 

Sec.  5.  The  fiscal  year  shall  commence  on  the  first  day  of  Jnly. 

Sec.  6.  Suits  may  be  brought  against  the  State  in  such  manner  and  in 
such  Courts  as  shall  be  directed  by  law. 

Sec.  7.  No  contract  of  marriage,  if  otherwise  duly  made,  shall  be  invali- 
dated for  want  of  conformity  to  the  requirements  of  any  religious  sect. 

Sec.  8.   All  property,  real  and  personal,  owned  by  cither  husband  or  wife. 


746 


APPENDIX 


before  marriage,  and  that  acrniired  by  either  of  them  afterward  by  gift,  devise, 
or  descent,  shall  be  their  separate  property. 

Sec.  9.  No  perpetuities  shall  be  allowed  except  for  eleemosynary  pur- 
poses. 

Seo.  10.  Every  person  shall  be  disqualified  from  holding  any  office  of  profit 
in  this  State  who  shall  have  been  convicted  of  having  given  or  offered  a  bribe 
to  procure  his  election  or  appointment. 

Sec.  11.  Laws  shall  be  made  to  exclude  from  office,  serving  on  juries,  and 
from  the  right  of  suffrage,  persons  convicted  of  bribery,  perjury,  forgery,  mal- 
feasance in  office,  or  other  high  crimes.  The  privilege  of  free  suffrage  shall 
be  supported  by  laws  regulating  elections,  and  prohibiting,  under  adequate 
penalties,  all  undue  influence  thereon  from  power,  bribery,  tumult,  or  other 
improper  practice. 

Sec.  12.  Absence  from  the  State,  on  business  of  the  State,  or  of  the  United 
States,  shall  not  affect  the  question  of  residence  of  any  person. 

Sec.  13.  A  plurality  of  the  votes  given  at  any  election  shall  constitute  a 
choice,  where  otherwise  not  directed  in  this  Constitution. 

Sec.  14.  The  Legislature  shall  provide,  by  law,  for  the  maintenance  and 
efficiency  of  a  State  Board  of  Health. 

Sec.  15.  Mechanics,  material-men,  artisans,  and  labourers  of  every  class 
shall  have  a  lien  upon  the  property  upon  which  they  have  bestowed  labour  or 
furnished  material,  for  the  value  of  such  labour  done  and  material  furnished  ; 
and  the  Legislature  shall  provide,  by  law,  for  the  speedy  and  efficient  enforce- 
ment of  such  liens. 

Sec.  16.  When  the  term  of  any  ofllcer  or  Commissioner  is  not  provided 
for  in  this  Constitution,  the  term  of  such  officer  or  Corainissioner  may  be  de- 
clared by  law ;  and,  if  not  so  declared,  such  officer  or  Commissioner  sliall  hold 
his  position  as  such  officer  or  Commissioner  during  the  pleasure  of  the 
authority  making  the  appointment  ;  but  in  no  case  shall  such  term  exceed 
four  years. 

Seo.  17.  Eight  hours  shall  constitute  a  legal  day's  work  on  all  public 
work. 

Sec  18.  No  person  shall,  on  account  of  sex,  be  disqualified  from  entering 
upon  or  pursuing  any  lawful  business,  vocation,  or  profession. 

Sec.  19.  Nothing  in  this  Constitution  shall  prevent  the  Legislature  from 
providing,  by  law,  for  the  payment  of  the  expenses  of  the  Convention 
framing  this  Constitution,  including  the  per  diem  of  the  delegates  for  the  full 
term  thereof. 

Sec.  20.  Elections  of  the  officers  provided  for  by  this  Constitution,  except 
at  the  election  in  the  year  eighteen  hundred  and  seventy-nine,  shall  be  held 
on  the  even  numbered  years  next  before  the  expiration  of  their  respective 
terms.  The  terms  of  such  officers  shall  commence  on  the  first  Monday  after 
the  first  day  of  January  next  following  their  election. 
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BOUNDARY 


Section  1.  The  boundary  of  the  State  of  California  sIuiU  be  as  follows : 
Commenciiif5  at  the  point  of  intersection  of  the  forty-second  degree  of  north 
latitude  with  the  one  hundred  and  twentieth  degree  of  loii;.'itude  west  from 
Greenwich,  and  running  south  on  the  line  of  said  one  hundrcil  and  twentieth 
degree  of  west  longitude  until  it  intersects  the  thirty-ninth  degree  of  north 
latitude  ;  thence  running  in  a  straight  line,  in  a  south-easterly  direction,  to 
the  River  Colorado,  at  a  point  where  it  intersects  the  thirty-fifth  degree  of 
north  latitude  ;  thence  down  the  middle  of  the  channel  of  said  river  to  the 
boundary  line  between  the  United  States  and  Mexico,  as  established  by  the 
treaty  of  May  thirtieth,  one  thousand  eight  hundred  and  forty-eight ;  thence 
running  west  and  along  said  boundary  line  to  the  Pacific  Ocean,  and  extend- 
ing therein  three  English  miles  ;  thence  running  in  a  north-westerly  direc- 
tion, and  following  the  direction  of  the  Pacific  Coast  to  the  forty-second 
degree  ot  north  latitude  ;  thence  on  the  line  of  said  forty-second  degree  of 
north  latitude  to  the  place  of  beginning.  Also  including  all  the  islands, 
harbours,  and  bays  along  and  adjacent  to  the  coast. 


ARTICLE   XXII 


SUHEDULK 


ire  from 
iveution 
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That  no  inconvenience  may  ari.se  from  the  alterations  and  amendments  in 
the  Constitution  of  this  State,  and  to  carry  the  same  into  complete  eil'ect,  it 
is  hereby  ordered  and  declared  : 

Section  1.  That  all  laws  in  force  at  the  adoption  of  this  Constitution,  not 
inconsistent  therewith,  shall  nsmain  in  full  force  and  effect  until  altered  or 
repealed  by  the  Legislature  ;  and  all  rights,  actions,  prosecutions,  claims,  and 
contracts  of  the  State,  counties,  individuals,  bodies  corporate,  not  inconsistent 
therewith,  shall  continue  to  be  as  valid  as  if  this  Constitution  had  not  been 
adopted.  The  provisions  of  all  laws  which  are  inconsistent  with  this  Consti- 
tution shall  cease  upon  the  adoption  thereof,  except  that  all  laws  which  are 
inconsistent  with  such  provisions  of  this  Constitution  as  require  legislation  to 
enforce  them  shall  remain  in  -'ull  force  until  the  first  day  of  July,  eighteen 
hundred  and  eighty,  unless  sooner  altered  or  repealed  by  the  Legislature. 

Sec.  2.  That  all  recognizances,  obligations,  and  all  other  instruments 
entered  into  or  executed  before  the  adoption  of  this  Constitution,  to  this 
State,  or  to  any  subdivision  thereof,  or  any  municipality  therein,  and  all  fines, 
taxes,  penalties,  and  forfeitures  due  or  owing  to  this  State,  or  any  subdivision 
or  municipality  thereof,  and  all  writs,  prosecutions,  actions,  and  causes  of 
action,  except  as  herein  otherwise  provided,  shall  continue  and  remain  un- 
afiected  by  the  adoption  of  this  Constitution.  All  indictments  or  informa- 
tions which  shall  have  been  found,  or  may  hereafter  be  found,  for  any  crime 
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or  ofTence  committed  before  tliis  Constitution  takes  efloct,  may  he  proceeded 
upon  as  if  no  change  had  taken  place,  except  as  otherwise  provided  i:  this 
Constitution. 

Sec.  3.  All  Courts  now  existing,  save  Justices'  and  Police  Courts,  aro 
hereby  abolished  ;  and  all  records,  books,  papers,  and  proceedings  from  such 
Courts,  as  are  abolished  by  this  Constitution,  shall  be  transferred,  on  the  first 
day  of  January,  eighteen  hundred  and  eighty,  to  the  Courts  provided  for  in 
this  Constitution  ;  and  the  Courts  to  which  the  same  are  thus  transferred  shall 
have  the  same  power  and  jurisdiction  over  them  as  if  they  had  been  in  the 
first  instance  commenced,  filed,  or  lodged  therein. 

Sec.  4.  The  Superintendent  of  Printing  of  the  St-'te  of  Califomia  shall,  at 
least  thirty  days  before  the  first  Wednesday  in  May,  a.d.  eighteen  hundred 
and  seventy-nine,  cause  to  be  printed  at  the  State  Printing  Office,  in  pamphlet 
form,  simply  stitched,  as  many  copies  of  this  Constitution  as  there  are 
registered  voters  in  this  State,  and  mail  one  copy  thereof  to  the  Post-Office 
address  of  each  registered  voter  ;  provided,  any  copies  not  called  for  ten  days 
after  reaching  their  delivery  oflSce,  shall  be  subject  to  general  distribution  by 
the  several  Postmasters  of  this  State.  The  Governor  shall  issue  his  proclama- 
tion, giving  notice  of  the  election  for  the  adoption  or  rejection  of  this  Con- 
stitution, at  least  thirty  days  before  the  said  first  Wednesday  of  May, 
eighteen  hundred  and  seventy-nine,  and  the  Boards  of  Supervisors  of  the 
several  counties  shall  cause  said  proclamation  to  be  made  public  in  their 
respective  counties,  and  general  notice  of  said  election  to  be  given  al,  least 
fifteen  days  before  said  election. 

Sec.  5.  The  Superintendent  of  Printing  of  the  State  of  California  shall,  at 
least  twenty  days  before  said  election,  cause  to  be  printed  and  delivered  to  the 
Clerk  of  each  county  in  this  State  five  times  the  number  of  properly  prepared 
ballots  for  said  election  that  there  are  voters  in  said  respective  counties,  with 
the  words  printed  thereon,  "For  the  New  Constitution."  He  shall  likewise 
cause  to  be  so  ^  "inted  and  delivered  to  said  Clerks  five  times  the  number  of 
properly  prepared  ballots  for  said  election  that  there  are  voters  in  said  re- 
spective counties,  with  the  words  printed  thereon,  "  Against  the  New 
Constituticu."  The  Secretary  of  State  is  hereby  authorized  and  required 
to  furnish  the  Superintendent  of  State  Printing  a  sufficient  quantity  of 
legal  ballot  paper,  now  on  hand,  to  carry  out  the  provisions  of  this 
section. 

Sec.  6.  The  Clerks  of  the  several  counties  in  the  State  shall,  at  least  five 
days  before  said  election,  cause  to  be  delivered  to  the  Inspectors  of  Election, 
at  each  election  precinct  or  polling  place  in  their  respective  counties,  suitable 
registers,  poll-books,  forms  of  return,  and  an  equal  number  of  the  aforesaid 
ballots,  which  number,  in  the  aggregate,  must  be  ten  times  greater  than  the 
number  of  voters  in  the  said  election  precincts  or  polling  places.  The  return 
of  the  number  of  votes  cast  at  the  Presidential  election  in  the  year  eighteen 
hundred  and  seventy-six  shall  serve  as  a  basis  of  calculation  for  this  and  the 
preceding  section  ;  provided,  that  the  duties  in  this  and  the  preceding  section 
imposed  upon  the  Clerks  of  the  respective  counties  shall,  in  the  City  and 
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County  of  San  Francisco,  bo  performed  by  the  Registrar  of  voters  for  said  city 
and  county. 

Skc.  7.  Kvcry  citizen  of  the  United  States,  entitled  liy  law  (o  vote  for 
members  of  the  Assenddy  in  this  State,  shall  be  entitled  to  vote  for  the  adop- 
tion or  rejection  of  tliis  Constitution. 

Si'.c.  8.  The  ollicers  of  the  several  counties  of  this  State,  who.se  duty  it  is, 
under  the  law,  to  receive  and  canvass  the  returns  from  the  several  precincts 
of  their  respective  counties,  as  well  as  of  the  City  and  County  of  San  Krajicisco, 
shall  meet  at  the  usual  place  of  meetinf?  for  such  purposes  on  the  lirst  Monday 
after  said  election.  If,  at  the  time  of  meeting,  the  returns  from  each  ])re- 
cinct  in  the  county  in  which  the  polls  were  opened  have  been  receiveil,  the 
Hoard  must  then  and  there  proceed  to  canvass  the  returns;  but  if  all  the 
returns  have  not  been  received,  the  canvass  must  be  postponed  from  tiuw.  to 
time  until  all  the  returns  are  received,  or  until  the  second  Monday  after  said 
election,  when  they  shall  proceed  to  make  out  returns  of  the  votes  cast  for  and 
against  the  new  Constitution  ;  and  the  proceedings  of  said  Boards  shall  bo  the 
same  as  those  prescribed  for  like  Boards  in  the  case  of  an  election  for  Governor. 
Upon  the  completion  of  said  canvass  and  returns,  the  said  Board  shall  imme- 
diately certify  the  same,  in  the  usual  form,  to  the  Governor  of  the  State  of 
California. 

Sec.  9.  The  Governor  of  the  State  of  California  shall,  as  soon  as  the  returns 
of  said  election  shall  be  received  by  him,  or  within  thirty  days  after  caid  elec- 
tion, in  the  presence  and  with  the  assistance  of  the  Controller,  Treasurer,  and 
Secretary  of  State,  open  and  compute  all  the  returns  received  of  votes  cast  for 
and  against  the  new  Constitution.  If,  by  such  examination  and  computation, 
it  is  ascertained  that  a  majority  of  the  whole  number  of  votes  cast  at  such 
election  is  in  favour  of  such  new  Constitution,  the  Executive  of  this  State 
shall,  ^>y  his  proclamation,  declare  such  new  Constitution  to  be  the  Constitu- 
tion of  the  State  of  California,  and  that  it  shall  take  effect  and  be  in  force  on 
the  days  hereinafter  specified. 

Sec.  10.  In  order  that  future  elections  in  this  State  shall  conform  to  the 
requirements  of  the  Constitution,  the  terms  of  all  officers  elected  at  the  first 
election  under  the  same,  shall  be,  respectively,  one  year  shorter  than  the  terms 
as  fixed  by  law  or  by  this  Constitution  ;  and  the  successors  of  all  such  officers 
shall  be  elected  at  the  last  election  before  the  expiration  of  the  terras  as  in  this 
section  provided.  The  first  officers  chosen,  after  the  adoption  of  this  Consti- 
tution, shall  be  elected  at  the  time  and  in  the  manner  now  provided  by  law. 
Judicial  officers  and  the  Superintendent  of  Pubh'c  Instruction  shall  be  elected 
at  the  time  and  in  the  manner  that  State  officers  are  elected. 

Sec.  11.  All  laws  relative  to  the  present  judicial  system  of  the  State  shall 
be  applicable  to  the  judicial  system  created  by  this  Constitution  until  changed 
by  legislation. 

Sec.  12.  This  Constitution  shall  take  effect  and  be  in  force  on  and  after  the 
fourth  day  of  July,  eighteen  hundred  and  seventy  -  nine,  at  twelve  o'clock 
meridian,  so  far  as  the  same  relates  to  the  election  of  all  officers,  the  com- 
mencement of  their  terms  of  office,  and  the  meeting  of  the  Legislature.     In 
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all  other  respects,  and  for  nil  other  purposes,  tliis  Tonstitiition  shall  take  effect 
on  the  first  day  of  January,  eighteen  hundred  and  eighty,  at  twelve  o'clock 
meridian. 


J.  F.  HOUE,  President. 


Attest:  Edwin  F.  Smith,  Secretary. 


[The  reader  may  be  recommended,  if  he  wants  the  patience  to  read  through 
the  whole  of  this  Constitution,  to  look  at  the  following  parts  of  it  : 
Arts.  i..  iv.  §§  2,  15,  16,  24-26,  30-35  ;  vi.  §§  10,  11,  19,  24  ;  ix.,  xi.  §§ 
8,  18  ;  xii.,  xiii.,  xvi.,  xvii.,  xix.,  xx.  §§  2,  8,  15,  17-19.] 
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TRANSOAUOASIA  AND  ARARAT:  Being  Notes  of  a 
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full^f'w'"'''  says.— "He  has  produced  a  very  interesting  volume 
.11  of  information.         .   In  Professor  Bryce's  bold  c-iscent  of  ArarS 
alone  when  Kurds  and  Cossacks  alike  deserted  him,  we  have  a  M 
mountain  climbing  which  in  itself  proves  him   to  L  nrum  o^^^^^^^ 

S^re:  in';  ^  '^\  ^^  ^^^^  ^^^'^  ^^^  ^^  b^  wel 
worth  reading,  quite  apart  from  the  store  of  information  contained 

The  Athenceum  says  :-«  Mr.  Bryce  has  written  a  lively,  and  at  the 

the  Caucasus.     When  so  well  informed  a  jurist  travels  into  rcnons 
seldom   visited,  and  even  walks  up  a  mountain  so  rarely    calS^ 
Ararat,  he  is  justified  in  thinking  that  the  impressions  he  bHrS  W 
are  worthy  of  being  communicated  to  the  world  at  lar-e  " 
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